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| Divers Reſolutions and Judgments oiven with great Deliberaiion; by the Re- 


Reſglutions and Judgments, during the moſt happy Reign of the moſt illu- 
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and the LIE of the LAW. | 
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dide Lector) quod Er- 


'ror (cus Ignorantia ge- 


mella eſt individua) in 


progreſſu adeò infinite ſe 
multiplicat, tam prodigio- 


fas & novas chimeras 


procreat, tanta & tam 


multiplici incertitudine fluc- 
tuat, & ejuſmodi vene- 
num ex virulento Igno- 
rantiæ balitu imbibit, ut 
Jingules quibus aliquid 2 
venenati balitis infundit, 
Peſtifera contagione infi- 
ciat ſeu  contaminet; 
quodque mirandum Nt, 
priuſquam ad terminum 
perveniat, ad miſerum & 
immaturum exitum (nf 
præ vertatur) confuſiane 


D E R. 


2 is ui aid 


(good Pref. to Par- 


reader) that Error (Ig- ſons' Anſwer. 


norance being her inſepar- 


able twin) doth in her pro- 
ceeding ſo infinitely mul- 


tiply her ſelf, produceth 


ſuch nt dene and ſtrange 
chimæras, floateth in ſuch 


and ſo many uncertainties, 


and ſucketh down the poi- 
ſon from the contagious 


breath of Ignorance, as all 


ſuch into whom ſhe infuſerh 
any of her poiſoned breath, 


ſhe dangerouſly infects or in- 


toxicates; and that which is 


wonderful, before ſne can 


come to any end, ſhe bring- 
eth all things (if ſne be not 


prevented) % confuſion ro 
a miſerable and untimely 


1 end 
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end; naturalia & vera ar- 


tificialia ſunt finita, nullus 
terminus falſo, error immen- 
ſ#s. On the other ſide, 


truth cannot be ſupported 


or defended by any thing 
but by truth herſelf, and 
is of that conſtitution and 


conſtancy, as ſhe cannot 


at any time, or 1n any part 
or point be diſagreeable to 


. herſelf ; ſhe hateth all 
bombaſting and ſophiſtica- 
tion, and bringeth with her 
certainty, unity, fimplici- 
ty, and peace at the laſt, 

putida ſalſamenta amant ori- 


ganum, veritas per ſe pla- 


cet, boneſta per ſe decent, 
Falſa fucis, turpia phaleris 


indigent. Ignorance is fo 


far from excuſing or ex- 
tenuating the error of him 
that had power to find 
out the truth (which ne- 


ceſſarily he ought to know 
and wanted only will to 
ſeek it, as ſhe will be a juſt 
cauſe of his great puniſh- 
ment: quad ſcire debes & 


non vis, non pro ignorantia 
ſed pro contemptu haberi debet. 
Error and falſhood are of 


that condition, as without 


any reſiſtance they will in 
time of themſelves fade 
and fall away: but ſuch 


is the ſtate of truth, that 


though many do impugn 
ber, yet will ſhe of herſelf 


quadem abripit ; naturalia 
vera artificialia ſunt 
finita, nullus terminus fal- 
ſo, error immenſus. Con- 
tra vero veritas ſuſtentari 
S oppugnari nifi ipſa ve- 
ritate minim? poteſt, & ea 
eſt ejus natura & conſtan- 
tia ut nullo tempore nulla 
parte ſibi a ſe diſſentiat, 
mangonio & phaleris exor- 
nari odit, comieſque ſecum 
ducit unitatem, ſimplicita- 
tem, & pacem tandem : 
putida ſalſamenta amant 


origanum, veritas per ſe 


placet, boneſta per ſe 


decent, falſa fucis, turjia 
 phaleris indigent. Tantum 


abeſt, ut ignorantia excu- 
fet aut extenuet ejus er- 
rorem qui veritatem in- 
venire poterat (quam ne- 
ceſſaris agnoſcere debe- 
at,) & tantim inveſti- 
gare noluit, ut in cauſa 


fit cur gravius pleftatur ; 


quod ſcire debes & nan 
vis, non pro ignorantia 
fed pro contempiu haberi 
debet. Erroris & falfi- 
tatis ea eſt natura, ut ne- 
mine repugnante ſenſim 
per fe dilabantur & eva- 
neſcant: ea autem ve- 


ritatis natura, ut quam. 


vis plurimi oppuguent, 
ipſa tamen demùm vin- 
cat & ut palma effia- 


rejcat 3 
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dicia minus 
Jus etiam avitum in nou- 


reſcat; ad tempus for- 
fitan vi quadam prema- 
tur, fed nullo tempore 
ulla ratione opprimatur. 
Nullus eft 
publice civis, qui illuſ- 
tribus documents & per- 
Jpicuis indiciis de ſua 
patrimonio & jure avi- 


to C ceriiſimo vert e- 


doctus (quamvis aliquan- 


 tifper ignorantia, falſa 


perſuaſione, aut inani t1- 
more deceptus fuerit, & 


 Poſſeſſhione deturbatus) ſed 


juris prudentes ad eam 
recuperandam confulet : 

antique & præcellentes 
Anglia leges ſunt avi- 
ia jura & antiquifſima 
optimaque hereditas que 
cives bujus regni ha- 


bent: per illas etenim 
non ſolum hereditate & 


bonis in pace & tran- 
guilitate, ſed etiam vita 


 & patria chariſſima ſe- 


cure gaudent. Cum au- 


tem male metuo ne ex 
chariſſimis concivibus per- 
multi, (& ex illis quam- 
Plurimi præſtanti ingenio, 
fengulari ſolertia, & exi- 
mis animi dotibus) quia 


illaſtria que babent in- 


nullis maximi momenti 
rebus minus vere cog noſ- 
cant ; 


bujus quinti operis mei 


illes direxi, & quaſi ma- 


bujus rei- 


ſhe be trodden out. 


intelligunt, 


in primo limine 


To the READER. 


prevail in the end, 


ever 


and flouriſh like the palm- 
tree; ſhe may peradven. 


ture by force for a time be 


trodden down, but never by 


any means whatſoever can 


is no ſubject of this realm, 


but being truly inſtructed 


by good and plain evidence 
of his ancient and undoubted 


patrimony and birthright, 


(tho* he hath for ſome time 


by ignorance, falſe perſua+ 


ſion, or vain fear, been de- 
ceived or diſpoſſeſſed) but 


Vill conſult with learned and 
faithful counſellors for the 


recovery of the ſame: the 


ancient and excellent laws 
of England are the birth- 
right, and the moſt ancient 
and beſt inheritance that the 


ſubjects of this realm have, 


for by them he enjoyeth not 
only his inheritance and 
goods in peace and quiet- 


neſs, but his life and his 
moſt dear country in ſafe- 
ty. And for that I fear 


that many of my dear coun- 
try men, ) and moſt of them 
of great capacity, and ex- 
cellent parts) for want of 
underſtanding of their o. 


evidence, do want the true 


knowledge of their ancient 
birch-right in ſome points 


of greateſt importance; I 


have in the beginning of 
this my fifth work, di- 
rected them to thoſe that 


will 
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will not only faithfully 
counſel, and fully reſolve 


therein, (ſuch as cannot 


be daunted with any fear, 


moved by any affection, 


nor corrupted with any re- 
ward,) but alſo eſtabliſn 
and ſettle them in quiet 
and lawful poſſeſſion. Upon 
_ juſt grounds to rectify an 
error in a man's own 
mind, is a work of a clear 
underſtanding, and of a 


reformed will, and fre- 
quent with ſuch as be 


good men, and have ſober 


and ſettled wits. The end 


of ſuch as write concern- « 


Ing any matter, which by 
ſome, for want of inſtruc- 


tion, is called into contro- 
verſy, ſhould be, with all 
the candor and charity that 
can be uſed, to perſuade and 
reſolve by demonſtrative 
proofs the diligent reader 
in the truth. But now a 
days thoſe that write of ſuch 


matters, do for the moſt part 


by their bitter and uncha- 


ritable invectives, tranſport- 


ed with paſſion and fury, 
either beget new controver- 
ſies, or do as much as in 


them lie to make the for- 


mer immortal. Certain it 
is, that ſome books of that 
argument, that have had 
truth for their center, yet be- 
cauſe they have wanted tem- 


perance, modeſty, and ur- 
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nu duxi, ad eos qui non 
tantum ſano confilio ad- 


erunt, et cumulate ſatif- 


facient (nec enim vel ti- 


more frangi, vel affeclio- 
ne moveri, vel premo 
corrumpi poſſunt) verum- 
etiam in tranquilla et 


juſta poſſeſſione ſtabili- 


ent et confirmabunt : er- 


rorem ex animo ſolidis 
argumentis extorquere in- 


tellectus eſt acerrimi, a- 
nimi integri, viriſque pro- 
bis ſobriis, et ſanis non 


eſt inſolens. Hoc iis pro- 
poſitum eſſet qui de re 
aliqua ſcribunt, quæ in- 
ter alios controvertitur 


quia non ſunt infor mati, 


ut omni quo poſſunt 
candore et charitate ſtu- 


dioſum lectorem certif- 


imis argumentis perſua- 
deant et edoceant, Sed 


ut nunc ſunt tempora, 


qui de ejuſmodi rebus 
ſcribunt, animi impetu 
abrepti, acerbis et con- 
tumelioſis convitiis aut 
novas controverſias ſuſ. 
citant, aut 
in illis eſt priores red- 
dunt immortales: cer- 
to certius eſt mnonnul- 
los ejus generis libros, 


quibus veritas ipſa cen- 
trum fuerat, nibilomi- 
nus quia in peripberia 


temperantia, modeſiia et 
urbamias non aderant, 


_ quanium 


= 


To the 


in veritatis prajudicium 
adverſarios in erroribus 
obfirmaſſe ſuis; & con- 
viciis amarulentis non ſo- 
lum exacuerunt eos ut 
ſe ipſos defenderent, & 
* imiliter im- 
pingerent, verumetiam ſæ- 
penumero (inde ad ſcri- 


deen propugnarent, qui 


te in auras abiiſſet. 
conira conſcientiam ve- 


nat, id facit aut ſui ip- 
Aus aut aliorum gratia; 
ſui ipſius, eo quod ani- 
mo fit male contento : 


liam rationem placere ftu- 
det: male ille contentus, 
quia quo ambitioſa & in- 
Juſta cupiditas traxit non 
pervenerit, aut quia in 
luce reipublice, ob pra- 
vitatem vel flagitia, pæ- 


gratia exciderit, ac igi- 
tur tempori adverſo efiu 
oblufiatur ut aliis pla- 
ceret, eo quod ex eorum 
favore & benevolentia, 


dependet. Non me la- 
tet, quod hoc 


licæ legibus adminiſtran- 
tur, quodque ſua cu- 
Juſque nationis peculi- 


alias nemine n | 


Qui 


ritatem cognitam oppug- 


aliorum, quibus ob a- 


nam meritò ſubierit, aut 


bendum adacti) errorem 
ipſum in multorum frau- 


RE A D E R. 


banity for their circumfe- 


rence, have to their great 
prejudice of the truth har- 


dened the adverſaries in 
their errors; and by their 


bitter invectives, whetted 
them not only to defend 


themſelves, and to offend in 
the hke, but many times 
(being 
write) to defend the error it 
ſelf to the hurt of many, 


which otherwiſe might have 


vaniſhed away without any 
contradiction. 
gainſt his conſcience doth 


impugna known truth, doth 
it either in reſpect of him- 


ſelf, or of others; of him 
ſelf, in that he hath within 
him a diſcontented heart; 


of others, whom for certain 


worldly reſpects he ſee keth 
o pleaſe: diſcontented he 
is, either becauſe he hath 
not attained to his ambi- 


tious and unjuſt defires, or 


ejus æſtimatio & viftus 


tempore 
omnia regna & reſpub- 


for that in the eye of the 


ſtate, he for his vices or 7 
wickedneſs, hath juſtly de- 
ſerved puniſhment and diſ- 


grace, and therefore doth 


oppoſe himſelf againſt the 
current of the preſent times 


to pleaſe others, in reſpect 
that his credit or mainte- 


nance dependeth upon their 


favour or benevolence, I 


know that at this day all 


kingdoms and ſtates are 
governed by laws, 


495 


thereby urged to 


He that a- 


and 
that the particular and 


i 
1 
? 


os on our BE 3 8 r 8 
r ent 7 bo rpg mt fee 
0 5 . 
P 


2928 


ci ane — 


| IR =, 
25 


a 
—ä— ũ > 
42 2 — 


8 


> ny 
} wow” P TIE ˙ Fea: oo re2hey TINS 


Parſons An- 
ſwer, fol. 19. 


To the READER 


approved cuſtom of every 
nation is the moſt uſual 


binding and affured law ; 


I deal only with the muni- 
cipal laws of England, 
which I profeſs, and where- 


of I have been a ſtudent a- 
bove theſe thirty-fivey ears: 


my only end and delire is, 


that ſuch as are deſirous to 


{ge and know (as who will 
not deſire to ſee and know 
his own ?) may be inſtruct- 
ed: ſuch as have been 
taught amiſs (every man 
believing as he hath been 
taught) may ſee and ſatisfy 
himſelf with the truth, and 
ſuch as know and hold the 
truth (by having ſo ready 
and ealy a way to the foun- 
rains themſelves) may be 
comforted and confirmed. 


| Multa igroramus que non e f veterim 2 


nobis oft familiarts : 


 perſpicere & cognoſcere 


expelit?) edoceantur, qui 


que enim credit ut eſt e- 


aris & approbata conſue- | 
tudo, —_— mum eſt vin- 
culum, & lex firmiſſima x; 6 
mibi res eft cum ia 3 
libus Angliæ legibus quas i 
profiteor, quibus jam 
trigiuta quingue annos in- 
vigilavi : hoc mibi rm 
modo propofi tum, & in 
volis eft, ut qui expectani 


(quis enim que ſua ſunt 
videre & recognoſcere non 


male fuerint edodti (quiſ- 


doctus,) veritatem per ſpi- 
ciant & in ea acquieſcant, 
gui autem verilatem per- 
ſpiciunt & tuentur, (cum 
tam facilis via ad ipſos 
fontes pateat) cum fulatio 
n 


| Vale. 


Macrob. lib. 6, Satur. 
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De Jure 
Ecclaſ aſtico. 


73; A 1 7 cee 


. 2 
bs Ter Fill, arit, * 4 
3 regni Elizabethe 


Retuls JV Robertus Cau- 
drey clericus in jus vocavit 
Georgium Atton de actione 
tranſgreſſions, quod clauſum 
ſuum ad North Luffenham in 
comitat Rutlandiæ perfregiſ- 


Jet die ſeptimo Auguſti, anno 


regni prædictæ Reginæ tri- 


775 ma primo e defendens re- 
po 


ndit fe minimè eſſe re- 


um; juratores evocati 


jurati veredictum dederunt 


ſpectale, videlicet rem eſe 


veram comperuerunt, de Ju- 


re autem ad judicium cu- 
ria referentes in hanc ſen- 
tentiam, comperuerunt que- 
rentem ante tranſgreſſionem 
fuiſſe rectorem rectoriæ de 
South Luffenham in comt- 


tatu prædicto, & locum in 
quo damnum fuit illatum, 


eſſe partem ejuſdem recto- 


riæ, comperuerunt item ſla- 


tutum factum anno ejuſ- 


dem Regine primo, quo 


ſancitum in hanc ſen- 
tentiam fuit, quod ea ec- 
clefraſtica juriſdiftio, que a- 


| Rai of The 


firſt year of 


4% r — vel 


King's 


Eccleſiaſtical Law. ; 


7 A r 5 S, Gn, Ze. — 
ene þ e. 


23 


Skin. 468, 486, 


, eb eee in 468, r 
. Keck, Car © 7 Suk * i 


2 
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in the 33d year of the reign * Mo. 248. 4 
of Q. Elizabeth, Rotulo 340, 
Robert Caudry clerk brought 
an action of treſpaſs againſt 
George Atton, for breaking of 
his cloſe at North Luffenham in 


the county of Rutland, the 7th 
day of Auguſt in the 31ſt year 


of the reign fof the faid late 


Queen : the defendant plead- 
ed not guilty, and the jury re- 
turned and ſworn for trial of 
this iſſue gave a ſpecial ver- 
dict, that is, they found the 
truth of the caſe at large re- 
ferring the ſame for the law 
to the judgment of the court, 
to this effect: they found that 
the plaintiff before the tref- 
pals ſuppoſed 
was Parſon of the rectory of 
South Luffenham in the coun- 


ty aforeſaid, whereof the place 


wherein the treſpaſs is al- 


ledged was parcel, and found 

in the 1 Elis. c. 1. 
the ſaid late 16 * 17 Car. 
Queen's reign by which in ef- N 


25 35 


the ſtatute made 


fect it is enacted, that ſuch 
juriſdiction eccleſiaſtical, 
by any ſpiritual or eccleſial- 

tica 


to be done, 


11. Cawly 1. 
Ec. 4 loſt. 
324, 525» Or. 
28 Jac, 37. Moor 
755. Parſons 
Anſwer 57. 


2) | 


Repealed by 
Rat, 17 Car. 1. 


De Jure Regis Eccleſſaſtico. 1 


tical power hath heretofore 
been, or may lawfully be ex- 
erciſed for the viſitation of the 
eccleſiaſtical eſtate and perſons, 
and for reformation, order, and 
correction of the ſame, and of 
all manner of errors, hereſies, 
ſchiſms, abuſes, offences, con- 
tempts, and enormities, within 
this realm, ſhould for ever be 
united and annexed to the im- 
perial crown of this realm. And 
that her Highneſs, her heirs, 
and ſucceſſors, © ſhould have 
&« full power and authority, by 
c virtue of that act, by letters 
cc patent under the great ſeal 


4 of England, to aſſign, nomi- 


< nate and authoriſe ſuch per- 
e ſons, being natural-born ſub- 
ec jects, as her Highn. her heirs 


| « of fucceſſ. ſhould think meet, 


cc to exerciſe and execute under 


fenſas & enormitates 


jungeretur. 


ſub magno Angliæ figillo, 


% 


eccleſiaſtica jam ant exer- 
cebat', wel legitime. exerceri 
poterat ad viſitand eccleſi- 
aſlicum flatum & ordinem, 
item ad reformandum, in 
ordinem redigendum, & cor- 
rigendum homines eccliſiaſti- 
cos, omnimodos errores, be» 
reſes, ſchiſmata, abuſus, f. 
in- 
tra hoc regnum imperiali 
hujus regni diademati in 
perpetuum uniretur & ad- 
Et quod tuſ- 
dem Regine celſitudo, he- 
redes & ſucceſſores, virtu- 
te hujus ſlatuti, plenam po- 
teflatem & auctoritatem ha- 
berent, per literas patentes 


EO 
e 


aſſignandi, nominandi, & au- 
thoritate muniendi ęjuſmodi 
perſonas, nativos hujus regni 


I - <« her Highneſs, her heirs, and ſubditos, quos ſua celſitudo, 
ſl c“ ſucceſſors, all and all man- heredes & ſucceſſores idoneos 
exiſſimarent, ad exercendum 


Ui Z | “ ner of juriſdiction, privi- 


<< leges, and pre-eminences in 

“any wiſe touching or concern- 
ing any ſpiritual or eccleſiaſti- 
&© cal juriſdiction within this 
ce realm of England andlreland, 
“ and to viſit, reform, redreſs, or- 
« der, correct, and amend, all 
& {ſuch errors, hereſies, ſchiſms, 


* abuſes, offences, contempts, 


and enormities whatſoever, 
which by any (manner) ſpiri- 
© tual or eccleſiaſtical power, 
authority or juriſdiction can 
or may lawfully he reformed, 
ordered, redreſſed, corrected, 
s reſtrained, or amended to 


¶ſitudine, heredibus & ſucceſ- 
ſoribus omni modam juriſdic- 
tionem privilegia, præbemi- 


Juſm? errores, 7 ph ſchiſma- 
a 


tus, & enormitates quaſcun- 


| que que ulla poteflate ſpiri- 


& exequendum ſub ſua cel- 


nentias, ullo modo ſpectan- 
tes ad juriſdictionem ſpiritu- 
alem vel eceleſiaſticam infra 
hoc regnum Angliæ & Hiber- 
niæ, & ad viſitandum, refor- 
mandum, componendum, corri- 
gend & emendand omnes e- 


ta, abuſus, offenſas, contemp- 


tuali vel eecleſiaſiica poteſ- 
| WES fate 


— 
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flate, authoritate, aut ju- © 


riſdiftione legitime refur ma- 
ri, componi, corrigi, coer- 
ceri, vel tmendari paſſint, 


ad omnipotentis Dei bene- 


placitum, virtutis incremen- 
tum, & pacis unitatiſque 
hujus regni 
Et quod etiam ejuſmodi per- 


ſong ita nominate, alſignate, 


tf authoritate munitæ, vir- 
tute flat. & ejuſm' literarum 
patent” plenam poteſtat & au- 
thoritat' haberent ſub ſua cel- 
ſitudine, bæredib & ſucceſ- 
ſoribus, ad omnia præmiſſa 
exercenda, utenda, & exe- 
quenda juxta tenor” pred” li- 
terar patentium, ulla re, vel 
cauſa in contrarium non ob- 
ante. Poſtea autem prefa- 
ta reg per literas patentes 
ſub magno Angl' figillo datas 
nono die Decembris anno regni 
ſur vice ſim' ſexto juxta tenor 
præd ſtatuti Archiepiſcopo 
Cantuarienſi, Epiſc Londi- 
nenſi, & quibuſd aliis, vel 
cor tribus aut plurib' autho- 
ritat* dedit inguirendi ad ſta- 
tut. anni primi regni ſui de 


libro prec publicar, cum hac 
etiam clauſula in iiſd literis 


patentibus comprehenſa vix. 


præterea, plen poteſtatem 


'& authoritatem damus & 
concedimys reformandi, or- 


. a: IT'S : 
dinandi, cor rigendi, emen- 
dandi in ſingulis hujus regni 


locis, omnes errores, he- 
reſes, ſchiſmat', abuſus, con- 
temptus, enermitat ſpiritu- 


conſer vationem. 


the pleaſure of Almighty God, 
ec the increaſe of virtue, and 
ce the conſervation of the peace 
« and unity of this realm. And 
<« alſo that ſuch perſons ſo to 
% be named, aſſigned and au- 
« thoriſed, ſhould have full 
% power and authority, by vir- 
& tue of that act, and of ſuch 
cc letters patent under her High- 


“c neſs, her heirs and ſucceſſors, 


&« to exerciſe, uſe, or execute 
« all the premiſes, according 
e to the tenor and effect of the 


* ſaid letters patent, any mat- 
© ter or cauſe to the contrary 


« notwithſtanding.” And after- 
wards the faid Queen by her 
letters patent under the great 


ſeal of England, bearing date 


the ninth day of December in 
the fix and twentieth year of 
her reign according to the tenor 
of the {aid act, did authoriſe the 
Archbiſhop of Canterbury, the 
Biſhop of London, and divers 
others, or any three or more of 
them, to 1nquire amongſt others, 
of the ſtatute of the firſt year 
of her reign concerning the 


Book of Common Prayer, with 


this clauſe alſo contained in the 


ſaid letters patent, videlicet, 


Alſo we give and grant full 
power and authority to re- 


form, redreſs, order, correct 


and amend in all places of 


this realm, all errors, hereſies, 


ſchiſms, abuſes, contempts, and 


enormities, ſpiritual or eccleſiaſ- 
tical whatſoever, which by .any 


ſpiritual 


tad oye. —¾— 
CY 
— 
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ſpiritual or eccleſiaſtical power 


and authority or juriſdiction, 
can or may lawfully be reform- 


ed, ordered, redreſſed, correct- 
ed, reftrained or amended by 


the cenſures ecclefiaſtical, de- 
privation, or otherwiſe, &c. 
And upon proof thereof had, 


and the offences aforeſaid, or 


| Stat. 1 El. e. 2. 
Sekt. 4, 5, 6, 


any of them ſufficiently proved 
againſt any perſon or perſons, 
by confeſſion, lawful witneſs, 
or by any due manner, &c. 
that then you or three of you 
ſhall have full power and au- 


thority to order and award ſuch 


puniſhment to every ſuch offen- 
der by fine, impriſonment, 


cenſure of the church, or other- 
wiſe, or by all or any the faid 
ways, and to take ſuch order 


for the redreſs of the ſame, as 
by your wiſdoms and diſcre- 


tions ſha]! be thought meet and 


convenient, as by the ſaid let - 
ters patent more at large ap- 
peareth. And further they found 
the © ſtatute of the firſt year of 
de the reign of the ſaul late 


« Queen, by which it is enact- 


« ed; that the offender againſt 


« that act concerning the 
Common 
Prayer, and being thereof 


„ uniformity of 


% lawfully convicted, according 


to the laws of the realm, by 


« verdict of twelve men, or by 
« his confeſſion, or by the no- 


e tor ious evidence of the fact, 
„ ſhou'd forfeit for the firſt of- 
4 fence the value of his ſpiritu- 
C al living for one whole year, 


and ſhould ſuffer fix months 


ales vel ecclefiaſticas guaſ- 
eunque, que aliqua au- 
thoritate del furiſdictione 
ſpirituali, vel eccleſiaſtica, 
reformari, ordinari, corrigi, 
coercert, vel emendari, le- 
Eitimè poſſint cenſuris eccle- 
fiaſticts, deprivatione, vel a- 
has, c. 
offenſe prædictæ, aut earum 
aliqua contra ullam per ſonam 
aut perſonas, confeſſione, le- 
gitimo teſtimonio, aut quavis 


debita forma 2 pro- 


bent, Cc. Quod tunc vos 
del tres ex vobis plenam - 
teflatem & auctoritatem ba- 
bebitis in ordin' redigendi, 


& pocnas infligendi ſingulis 
fic delinquentibus, mulcta, in- 


carceratione, cenſura eccle- 
fiaſtica, vel alias, vel illis 
omnibus, & ſingulis, & ad 
eorum reformationem eam ra- 
tionem ineundi, que veſtra 
prudentia æguum & bonum 
videbitur, ut ex iſa” literis 
patentiÞ plenius patet. Ad 
hec comper uerunt ſtatut. an- 
ni primi regni ejuſd Regi- 


næ, quo ſancitum eſt, quod 


gui offenderit contra ſtatu- 
tum de precum publicarum 
uni formitate, & legitim 
juxta leges regni duodecim 
virorum veredicto convict- 
us, vel ſua ipſius con feſſione, 
vel perſpicua facti eviden- 
tia, prima vice amitteret e- 
molumenta benefictorum ec- 
cleſiaſticorum que habuit, & 
ſex totos menſes incarcere- 


Part v. 


Cumque hac & 
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tur. Si ſecunda vice deli- 
querit, poſtquam convict us 
fuerit, ipſo facto omnibus 
ſpiritualibus promotionibus de- 
privaretur. Tertia autem vi- 
ce fe deliguerit poſt duas con- 
victiones, ut prædicitur, om- 
mibus ecclefiaſlicis promotio- 
nibus deprivatus ad vitam 


incarceretur. Et quod præ- 


fatus Robertus Caudrey ante 
tempus tranſgreſſionis præ- 
ſuppoſite prædicta reftoria 
ſeu beneficio coram commiſ- 
ſariis prædictis privatus fue- 
rit, tum quod contra precum 
publicarum librum conciona- 
tus ſit tum quod rem divi- 
nam juxta præ ſcriptum ejuſ- 
dem libri celebrare recuſave- 


rit, & in quibus ſigillatim 


oftenſum erat : que depriva- 
tionis ſententia per epiſcopum 
Londinenſem, cum aſſen ſu 
A. B. C. D. collegarum 
ſuorum lata. Furati autem 
veredictum ſuum concluſe- 
runt ; quod fi prædicta depri- 
vatio non legitima eſſet, ſed 
irrila, tunc defendentem tranſ- 
gireſſionis reum invenerunt. 
Sin autem deprivatis illa irri- 
ta non erat, tunc defendentem 
non reum invenerunt, Et 
| hac cauſa pre tribunali per 
advocatos utriuſque partis, 
& de tribunali per Fudices 


1 ſæpius tractata e, & poſt. 


magnam & maturam delibe- 


rationem, & cum ceteris Ju- 
ter- 


dicibus con ſultationem, 
mino Hilaris anno ejuſdem 


particularly wherein: 


ce impriſonment. For the ſecond 
“ offence to be committed after 


© ſuch conviction, he ſhould be 


«© deprived, ipſe facto, of all his 
& ſpiritual livings. And for the 
ce third offence to be committed 
« after two convictions, as is 


© aforeſaid, he ſhould be de- 


« prived of all his eccleſiaſtical 


« livings, and be impriſoned 


ce during his life.” And that 


the ſaid Robert Caudrey, before 


the time of the treſpaſs ſup- 
poſed, was deprived of his faid 


benefice before the ſaid high 


commiſſioners, as well for that 
he had preached againſt the 
ſaid book of Common Prayer, 
as alſo for that he refuſed to ce- 
lebrate divine ſervice according 


to the ſaid book, and ſhewed 


which 
ſaid ſentence of deprivation 
was given by the Biſhop of (a) 
London, cum aſſenſu A. B. C. D. 
&c. collegarum ſuorum. 
the jury concluded their verdict; 
that if the ſaid deprivation were 
not warranted by law, but void, 
then they found the defendant 


And 


(a) Poph. 59. 
poſt. 4. 


guilty of the treſpaſs: and if the 


deprivation were not void in law, 
then they found the defendant 


lemnly and oftentimes debated 


Judges, and after great and long 


deliberation and conſultation 
had with the reſt of the Judges, 


not guilty. And this caſe was ſo- 


at bar by the Counſel of either 
party, and at the bench by the 


was in the Term of St. Hilary 


in the thirty-ſeventh year of 


the 
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* ee the ſaid Q. adjudged. And it Reginæ 37 adjudicata fuit. 
of the Plaintiff, 


[r] 


vation was void for four cauſes. guatuor de cauſis efſe irritam. 
Firſt, the ſaid book of Common Primum, cum ſancitum eſſet, 
Prayer being authoriſed andcom- 


actoſ the firſt year of the Q. upon anni primi Reginæ obſerva- 


of the plaintiff is againſt that rens peccavit contra illud ſla- 
act for that act only doth com tutum : flatutum etenim il- 
mand the obſervation of the ſaid Jud obſervationem tantum- 
book and inflicteth puniſhments modo illius libri imperat, 
in ſeveral degrees for depraving pœnamque 


loſe the profits of his eccleſi | 
_ tical livings ſor one year, and menta eccleſiaſticorum ſuorum 
| ſuffer impriſonment for fix beneficiorum ad unam an" 
months, to the end that ſuch as 8 


they committed one offence, tionem flatutum illud habu- 


ſecond many more; yet ſhould 4, vel tertid deliquerit, non 


unleſs he had been firſt ju - ſſuam judicialiter convic- 
dicially convicted of record tus fuiſſet ex recordo per- 


was argued by the Counſel of Per advocatos querentis ar- 
the plaintiff, that the ſaid depri- gumentatum eft, deprivationem 


| & ſeitum, ut liber ille pub- 
manded tobe obſerved by the ſaid licarum precim ftatuto illo 


the forfeitures and puniſhments retur ſub mulftis & pœnis 
therein compriſed, the offence ibidem comprehenſis, & que- 


infligtt diver- 


or not obſerving of the ſame, /is gradibus pro eodem de- 3 
and conſequently, if the of- pravato vel non obſerva- Ro 
fence be againſt that act, the ta, & con ſeguentir fi via 
_ plaintiff ought to have been olatum fit flatutum, que- 
proceeded withal, and puniſhed - rens juxta ftatutum trac- 
according to the ſame: and it fandus & pleftendus erat: 


was ſaid that the ſaid act was an didtum inſuper erat, fla- 
act of great moderation and e- futum illud fuiſſe admodum 
quity, for the offender for the moderatum & aequum, nam 
firſt offence ſhould not be ip/o delinguens pro primo deliffo 
fads deprived, but ſhould amy non erat ipſo facto depri- 
- vandus, ſed tantum emolu- 


num amitteret, & ad ſex © 
were froward might have a time fotos menſes incarceretur, ut 7 
to repent, and the well mind- pervicaces ſpatium refipiſcen- 
ed a time to conſent; and di, & moderatiores tempus 
ſuch care had the act of the ad conſentiendum haberent : 
offenders in this behalf, as if eamgue delinquentiim ra- 


and then another, and after the it, ut fiquis prima, ſecun- 
not the offender be deprived tamen deprivaretur, pro 


for any of the latter offences, poſterioribus deliftis, pri- 


duode= 


* 


o 
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duodecim virorum verellic- 
tum, vel ſui ipſius eonfeſſione, 
vel perſpicua facti eviden- 
tia e 11a ut ſecundum delictum, 
pro quo deprivandus fit ex 
illo ſlatuto, committendum efl 
poſt ejuſmodi judicialem & 


= /olemnem convictionem & pœ- 


nam juxta flatutum ſi e- 
juſmodi publica pana & in- 
flictio non intellectmum daret, 
& cor ad reſipiſcendum non 
aperiret, tunc poſt ejuſmodi 
convictionem pro ſecundo de- 
licto incarcerandus, & poſt e- 
juſmodi convictionem depri- 
vandus. Quod fi in hac cau- 
fa Caudrey querens beneficio 
illo eccleſiaſtico, ſive rectoria 


de South Luffenham pro 


primo dilicto deprivatus erat, 
cum nunquam antea in quægʒtio- 


nem vocatus aut convictus fu- 


et pro ejuſmodi delicto. 


Concluſum igitur erat pro 
bac prima parte, quod ſu- 
fer. 


premi illi commiſſarii 
mam & ordinem ſlatuto pre- 
ſcriptum non obſervarunt : 
et non obſervata forma in- 
fertur adnullatio actus, & 
ex conſequentia deprivatio eſt 


irrita, ideogue ſententia pro 
Allegatum e- 


guerentis 


es ferenda. 
tiam erat per 
advocatos ßer anticipatio- 


nem, quod etiamſi in eodem 


pro 
Archiepiſcopis, Epiſcopis, e- 


ſlatut erat proviſo, 


= orum Cancellariis, Commiſ- 
= farus, Archidiacoms, & a- 
= /us Orainar' peculiarum ju- 


Vol 1H: 


by verdict of xii. men or by con- 
feſſion, or notorious evidence of 
the fact: fo as the ſecond of- 
fence, for which he muſt be de- 
prived by the (aid act, muſt be 
done and committed after ſuch 
a judicial and ſolemn convict ion 
and puniſhment according to 
the ſaid act: and then if ſuch 
an open puniſhment and inflic- 
tion ſhould not give him un- 
derſtanding, and open his 
heart to repent : then upon a 


like conviction for a ſecond of- 


ſence, to be committed after 
ſuch a conviction, deprivation 
ſhould follow. But in the 
caſe now in queſtion, Caudrey 
the plaintiff was deprived from 
his ſaid parſonage of South 
Luffenham for his ſaid firſt of- 


fence, being never convented 


or convicted for any ſuch of- 
fence before. And therefore it 
was concluded for this firſt 
point, that the ſaid high Com. 
miſſioners had not purſued the 


form arid order pteſcribed bythe 


faid act; et non obſervata forma 
infertur adnullatio actus, and con- 
ſequently the deprivation of.the 

plaintiff is void, and therefore 
judgment ought to be given for 
him. And it was faid by the 
plaintiff's counſel, by way of 
anticipation, that albeit- there 
was a proviſo in the ſame. 
act for Archbiſhops, Bi- 
ſhops, and their Chancellors, 
Commillaries, - Archdeacons, 
and other Ordinaries, hav- 
ing peculiar juriſdiftion, 

„ „ 


Part V. 
riſdictionem exercentibus nul- 
lam tamen vim pred” de- 
privationi dedit, iugue dua- 
bus de cauſis: primum, quod 
preditt Commiſſarii virtute 
fratuti anni primi Elizabeths 
& prediflarum literarum 
patentium in 1/lo proviſo non 
comprehenduntur, fed ſolum- 
modo Archiepiſcopi, Epiſcopi, 
eorum Cancellarii, et Com- 

miſſarit, &c. ratione jurif- 
dictionis eorum ordinarie. 
Secunda, fi modo detur quod 
ad ſupremos Commſſarios 
extender it, illi tamen juxta 
formam et ordinem  flatuti 
pro delifio contra flatutum 
procederent, Secundo, per 
aduocatos  querentis, quod 
Caudrey non deprivatus e- 
rat vel duodecim wirorum 
veredictio, vel confeſſione, 
vel perſpicua facti eviden- 
tid, ſed quod citatus et 
admonitus non comparuerit, 
quod, ut illi 3 ca · 
ſus erat omiſſus & obli- 
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l yet that did not give any 
Wo ſtrength to the ſaid deprivation 

| bk for two cauſes. Firſt, that the 
1 | Commiſſioners, by force of 
| ; 3 the ſaid act of 1 El. and of the 
g 


e . . faid letters patent, are not 
within the ſaid proviſo, but on- 
ly Archbiſhops and Biſhops, 
their Chancellors, Commiſſa- 
ries, &c. in reſpect of their or- 
dinary juriſdiction. 2. Admit- 
ting it ſhould extend to the ſaid 
High Commiſſioners, yet ought 
they to proceed according to the 
form and order of the ſaid act, 
for an offence done againſt that 
act. Secondly, it was objected 
by the counſel for the plaintiff, 
that Caudrey the plaintiff was 
not deprived either by the ver- 
- dict of twelve men, or by con- 
feſſion, or by the notorious evi- 
dence of the fact, but by de- 
= fault in reſpect he appeared not, 
being duly precognizated or 
warned, which caſe as it was ob- 
jected, was (a) caſus omifſus, & 
oblivioni datus, and not within 
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_ tence, 
(5) Poph. 59. 


the ſaid act. Thirdly, it was 
objected on the behalf of the 
plaintiff, that the ſaid ſentence, 
given by the ſaid High Com- 
miſſioners, was utterly void, 
for that they or any three or 
more of them having autho- 
rity by force of the ſaid act, 
and of the faid letters pa- 
tent under the great ſeal, 
ought to join in the ſen- 
and that one alone 
with the (b) conſent of two or 
more of the other Commiſhon- 
ers cannot 'give a ſentence, 
for chat every Commiſſioner 


dioni datus, et non flatuto 


aut plures illorum _—_— 


ferre, 


fit, 


puniendus. Tertio, ex parie 
querentis objectum erat ſen- 
tentiam a primis illis Com- 
miſſariis latam omnino -/je 
irritam, quod illi vel tres, 


atem habentes ex allo 
tuto, et literis illis * 
tibus ſub magno fgillo, 
debent jundtim ſententiam 
& quod unus ſolus 
cum conſenſu duorum aut 
plurium Commiſſarior um 
ſententiam Jerre non poſ- 
quia. # nguli agqua- 
| lem 


þ 


data £ 
fariis qui ſunt naturales && 


ſcribere. 


Part v. 


lem habent authoritatem, et 


per eaſdem literas patentes 
ns vel plures ſententiam 
ferre debent cum aliorum con- 
ſenſu, & quod ejuſmodi ſen- 
tentia lata per Commiſſarios 


ad audiandum, & determinan- 
dum, vel per alias Commiſa- 


rios aut Judices legis commu- 
nis omnino erat irrita. Quar- 
to, & poſiremo objectum erat, 
quod prædicti Commiſſarii non 


erant 2 flatutum iilud 


nominati, & conſtttuti ju- 
riſdietio enim, & poteſtas 
coronæ per illud fratutum 
ejuſmodi Commiſ- 


nativi ſubditi, & ex ſpeciali 
allo veredicts non conſtat, 


quod Commiſſarii illi ſue- 
runt naturales & nativi ſub- 
dliti; & quamvis Judices ut 


Uri privati in particulari ſei- 
entia illos naturales & nati- 
vos ſubditos cagnoſcerent, cum 
tamen Fudices ex records ex- 
i/ſterent judicialibus tantum 
oculis intueri, & nihil aliud 


cog noſcere, quam quod in re- 
cords ills apparet, nam ex 11 
non ex privat éſcientid ſine 


recordo ſententiam ferre de- 
bent, & ex illo record“ judi- 
zum ſuum in record“ in- 
Et quandequidem 
Regina prædiet (ut d con- 


filarns querentts diftum e- 
rat) eccleſiaſticam juriſdic- 


tionem ex illo ſlatuto V ar- 
liamentario haberet, & ex 


eod poteflas ipſi data eſſet 


Jects, yet t 


Of the King's Eccleſiaſtical Law. 
hath equal authority, and by 


the faid letters patent three 
or more muſt give the ſen - 
tence with conſent of others, 
and ſuch a judgment given by 
any Commiſſioners of Oyer and 
Terminer, or other Commiſ- 
fioners or Judges of the com- 


mon law, were utterly void 


and of none effect. Fourthly, 
and laſtiy, it was objected, that 
the ſaid Commiſſioners were not 


nominated and appointed ac- 
| cording to the faid act; for the 


juriſdiction and power given by 
the ſaid (a) act to the crown, is 


A) 


(a) I El, c. 1. 


to name ſuch Commiſhoners as 


be natural-born ſubjects; and 


it doth not appear by the ſaid 


ſpecial verdi& that the ſaid 
Commiſſioners were natural- 
born ſubjects: and albeit the 
Judges as private men in their 
particular knowledge did know 
them to be (6) natural · born ſub- 

ey being Judges of 
record, ought only to ſee with 


ledge of no more than doth ap- 
pear to them within the record; 
for upon that, and not upon pri- 
vate knowledge out of the re- 
cord, they only muſt 


(5) Poph. 39, 60. 


judicial eyes, and to take know- 


ive their 


judgment, and upon that record 
enter their judgment alſo f 


record. And ſeeing that the 


late Queen had, as it was ſaid 
by the plaintiff's counſel, ee- 


cleſiaſtical juriſdiftron by the 


ſaid act of Parliament, and 


by the ſame 


8 2 Kaftieal 


power was 
given- unto ber to name ecele- 
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ſiaſtical Commiſſioners, ſhe of 
neceſſity muſt make her nomi- 
nation according to the ſaid 
act, having no other power, as 


was objected, but by the ſaid 


| {s) 400. 47. 2. 


augh. 72. 


| 12 Co. 52. 


Hob. 295. 


Palm. 15. 
3 Bulſt. 100. 


The reſolutions 
of the court to 
the it and 2d. | 


(6) 2 Roll. 222. 


1 Jones 393. 


act: and ſeeing it was not ſpe- 
eially found that they were na- 


tural-born ſubjects: et (a) de 


non upparentibus & non exiſtenti- 


bus eadem eſt ratis: for this cauſe 


alſo the faid ſentence of depri- 


vation was void, as given by 


Commiſſioners not warranted by 
the taid act. | 


As to the firſt and ſecond 


objection, both being ground- 


ed upon the ſaid (6) act of 


Parliament, it was reſolved 


by the whole court, that not-' 


withſtanding theſe two objec- 


tions, the ſentence was not to 


be impeached for either of 
them, and that for three cauſes. 


(c) 2 Roll. 222. 
Poph. 60. 


law could be ex- 
tended to the 
book of Com. 
Prayer which 
was only conſt!- 
tuted by ſtat. 6. 


Firſt, for that the ſaid act con- 


cerning the uniformity of com- 


mon prayer, being in the (c) af- 


firmative, doth not abrogate or 
take away the juriſdiction eccle- 
ſiaſtical, unleſs words in the 


negative had been added, as, 
% and not otherwiſe, or in no 
c other manner or form,” or to 


the like effect: and this appear- 
eth by the general rule of all 


our books, as it appeareth in 


46 Ed. 3.4.47 E. 3. 10. 20 . 


6. 11. 36 H. 6. 3. 3 Ed. 4. 27. 
3H. 7. 1. 14 Hl. 7. 10. 15 fl. 


| + 16. 33 H. 8. Dyer 50. 4. 


Mar. Dy. 135. Stradling's caſe. 


Pl. Com. 207. &c, 
eccleſiaſtical law and the 


q 2, The 


| P art V. | 
Eccleſiaſticos Commiſſionarios 
nominandi, illa neceſſario jux- 
ta illud flatut', cum alam po- 
teſtat', niſi inde, ut objectum 
erat, non haberet, eos nomina- 
ret : cumque non ſpeciatim in- 
ventum fuerit eos nativos fu- 
ifſe ſubditos : et de non appa- 


rent”, & non exiflentib' eadem 
eſt ratio: hanc etiam ob cauſam 


deprivation” ſententia irrita e- 
rat, utigue lata per Commiſ- 
ſionarios non ſufficient” aut ho- 
riuat' munitos ex ed” flatuto. 

Quod ad primam & ſe 
cundam objectionem ſpectat, 
quorum utrague illi Parlia- 
menti ſlatuti innititur, deter- 
minatum erat de totiug curiæ 
ſententid, quod oljectionibus 
illis non obſlantibus ſenten- 
tia lata in queſtionem non 
eſſet vocanda, idque tribus de 
cauſis. Primum quod flatu- 
tum illud de publicarum pre- 
cum uni formitate, cum eſſet 
in parte affirmativd, j ur iſ. 
dictionem ecclefiaſticam non 
abrogat aut tollit, niſi ver- 
ba in parte negatiud ad- 
jundta fuiſſent, utique, & non 
alias, del ullo alio modo vel 
forma, aut ad eundem ſen- 
ſum , hac manifeſla appa- 
ret, & clare conſlat ex ge- 
nerali omnium codicum noftro- 
rum regula, uti etiam in 49 
. 3. 4. 47 E. 3. 10. 20 H. 
6. 11. 36 H. 6. 3. 3 E. 4. 
27. 3H. 7. I. 14 H. 7. 10. 15 
H. 7. 10. 33 H. 8. Dy. 50. 4. 
Mar. Dy.1 35. J 2. Lex eccle- 
| +: 2+. ance 


— 
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Hiaſtica et temporal ſuas ſe- 
orſim procedendi 1 ha- 
bent, et diverſos reſpiciunt 
ſcopos; altera temporalis ad 


zpœnam infligendam corpori, 


terris, et bonis; altera ſpiri- 
tualis pro ſalute animæ; al- 
tera ad externum hominem 
plectendum, altera ad inter- 
num reformandum: et hoc 
per ſpicuum eſi in 12 H. 7. 
22.& 10 E. 4. 10. c. He 
igitur diſtinddæ et ſeparate 


juriſdictiones apte coherent, 


et in hoc coeunt, ut ho- 
amo totus externs et inter- 
ne reformetur. Tertio, pro- 


wviſo in prædicto ſlatuto hanc 


gueflionem omni quæſtione 
liberat, nam ex eo proviſum, 
decretum, et ſancitum eſi au- 
 thoritate prefata, guod am- 
nes et ſinguli Archiepiſcopi 


et Epiſcopi, et ſinguli eo- 


rum Cancellariorum, Comm iſ- 
ſariorum, Archidiaconor um, 


Juibus aliqua eft ſpiritualis ju- 


riſdict vigore ejuſdem flatuti 
plenariam poteſiatem, et au- 
tharitatem haberent, tam 


inguirendi in viſttationibus, 


Hynodis, et alibi mira ipſo- 
rum juriſdictionem, quam 
alia quovis tempore et loco, 
accipiendi infor mationꝰ om- 
num et ſingularum rerum, 
gue ſupra memorantur com- 
 miſſe vel perpetratæ intra 
limites et juriſdictionis et 
authoritatis eorum, eaſque 
puniendi admonitione, ex- 
communicatione, ſequeſira- 
tioue, vel deprivatione, aut 


where within 


and 


# 


temporal law have ſeveral pro- 
ceedings, and to ſeveral ends; 


the one being temporal to inflict 


puniſhment upon the body, 
lands, or goods ; the other be- 


ing ſpiritual, pro ſalute anime, 
the one to puniſh the outward 


man, the other to reform the 
inward: and this appeareth 


ia 12 H. 7. 22. & 10 Ed. 4. 
10. &c. Then both theſe diſ- 
tinct and ſeveral juriſdic- 


tions conſiſt and ſtand well 
together, and do join in this: 
to have the whole man in- 


wardly and outwardly reform- 
ed. J 3. The proviſo in the 
ſaid act doth make this queſ- 


tion without queſtion, for by 


it it is provided, ordained, and 


enacted by the authority afore- 


faid, that all and ſingular Arch- 


ſaries, Archdeacons, and other 
Ordinaries, having any pecu- 


liar eccleſiaſtical juriſdiction, 


ſhould have full power and 


authority by virtue of that 
act, as well to enquire in 


their viſitation, ſynods, and elſe- 


tion, as at any other time and 
place, to take accuſations 


To the third. | 


biſhops and Biſhops, and every 
of their Chancellors, Commiſ- 


their juriſdic- 


and informations of all and 


every the things above men- 


tioned, done, committed, or 


perpetrated within the li- 


mits of their juriſdiction 


the ſame by admonition, ex- 


communication, ſequcſtratipn, 


or deprivation, and other 


- CER - 


authority, and puniſh 
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uſed in like caſes by the 
Queen's eccleſiaſtical laws, as 


by the ſaid act appeareth. So 


| lg or not obſerving the 


as ſeeing, if that act had never 
inflited any puniſhment for de- 


ook of Common Prayer, yet 


the ſame being allowed and 
commanded to be obſerved for 
uniformity of common prayer, 


and the unity and peace of the 


< 


church: the eccleſiaſtical Judge 


may deprive ſuch Parſon, Vi- 
car, &c. as ſhall deprave or 
not obſerve the ſaid book, as 


well for the firſt offence, as 


bas Skin. 391, 


493, &&. 


he might have done by the 


cenſures of the church, and 
"the ecclehaſtical laws, 


as if 
no form of puniſhment had 
been inflicted by that act; and 


this doth evidently appear by 


the ſaid proviſo: for thereby 


notwithſtanding 


any 


thing 


in that act contained, they 


may puniſh ſuch offenders 
by admonition, excommuni- 


cation, ſequeſtration, or de- 


privation, and other cenſures 
and proceſs, in like form 3s 


heretofore hath been uſed in 


like caſes 

eccleſiaſtical | 
not bound to purſue the form 
preſcribed by the ſaid act, 
which' is to puniſh the offen- 

der according to the temporal 
was reſolved, 


: Kee the Q1z1e ; 
before 3. b. 


by the Queen's 


laws, and are 


law. And it | 
that if the juriſdiction of 


the Archbiſhops and Bi- 


De Jure Regis Eccleſi iſtico. 
cenſures and proceſs in like 
form as heretofore had been 


Part V. 
alits cenſuris, et procedendt 
formulis, perinde ac haflenus 
in uſu fuiſſet in ejuſmodi cau- 
ſts, regiis legibus eceleſtaſticts, 
ut ex ad" flatut' manifeſte 
conflat, Adea ut fi ſtatutum 
illud nunquam ullam pœnam 


. pro depravando, vel non ob- 


ſervando publicarum precum 
libro inffixiſſt, attamen cum 


lber ill approbatus, et ex 


mandato Regis obſervandus 


et pro precum publicarum 


uniformitate, et unitate, ac 
pace cccleſiæ confer vanda; 
Judex eccliſiaſticus ejuſmodi 
Rectorem, Vicarium, &c de- 
privare pateſl, qui eundem - 
librum depravabit, vel nin 
ebſervabit, tam pro primo 
delicto, ut per eccleſia cen- 
ſuras, et leges eccleſiaſticas 
facere potuiſſet, quaſi nulla 
peene aut puniendi forma per 
flatutum infficta fuiſſet; et 
hoc per prafatum proviſo di- 
tucide manifeſtum eft. Ex 
eo enim nibils obſtante in 
præd ſtatuto, delinquentes 
admonitione, excommunicatione, 
ſequeſtratione, deprivatione, 
et alus cenſuris, & prece- 
dendi formulis perinde ac 
ante in uſu fuerit in ejuſm' 
cauſis, per ecclefraſticas Re- 
gin“ leges puniri poſſunt, 
et non obſtricti ſunt ad for- 
mam proſequendam in cod 
ſtatuto praſcript', que eft 
delinquent juxta legem 
temporaP punire, Deter mi- 
nat” etiam erat, quod fi eo- 

1 dem 


dem ftatuto proſpectum Fu- 
i ſet juriſdictioni Acbiepiſco- 
porum, & Epiſcoporum, et 
Cancellariorum, GCommiſſa- 
riorum, Archidiaconorum, et 
= alorum Ordinariorum, qui- 
= bus eſi peculiaris juriſdictio 
eccleftaſtica ; d fortiori ſupre- 
mis Commiſſionariis authori- 
tate munitis ex alio ſtatuto in 
eodem Parliamento tacite pro- 


quod majus eſt, non debet quod 
minus eft non licere. Ad ob- 
jectionem vero tertiam per 


natum erat, quod ſententia 
ab Epiſcopo cum collegarum 
a/ſenſu lata ejuſmodi erat ut 
communis legis Fudices ap- 


aſticas leges latam fuiſſe. 
cum etenim illis fit authorit” 


in cauſis eccleſiaſt, juæta leges 
eccleſiaſiicas, & 3 
tiam tulerint in cauſa ecle- 
ſiaſtica, juxta eor* proceden- 
di formulam vi & wirtute 
guſdem legis : communis le- 
gis Judices ipſorun ſenten- 
tie 
dem approbare, juxta legem 
eccleſiaſticam latam fuiſſe 
debent. Et bæc eft recepta 
opinta in libris noſtris om- 
nibus, ut liquet in 11 H. 7. 
9. 34 H. 6. 14, Se. Et in 


G Bo] 
r 


Hae e&ft uſitata ſententiar” 


curits : et in hoc ipſo an. 23. 


viſum erat : quia cui licet 


totam etiam curiam determi- 


probare debeant juxta eccieſi- 


procedendi, et ſentent' ferendi 


fidem adhibere & ean- 
rito eff credendum. 


cauſa Bunting & Leppin- 
wel in 4 Pari Relation mear'. 
all 
forma in ecclefiaſticis ipſor 
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ſhops and their Chancellors, 


Commiſſaries, Archdeacons, and 


other Ordinaries, having any 


v 


peculiar excclefiaſtical juriſdic- 


tion were provided for by the 
ſaid act; d fortiori the high Com- 
miſſioners authoriſed by another 
act in the ſame Parliament were 
tacitè provided for; quia (a) cui 
licet quod maj us eft, non debet quod 
minus eſt non licere. As to the 
third objeCtion it was alſo reſolv- 
ed by the whole court, that the 


ſentence given by the Biſhop, 


by the conſent of his (5) col- 
leagues, was ſuch as the Judges 
of the common law ought to 


(a) 4 Co. 23. 2. q 
9 Co. 48. b, 

Father Parſons, 

86. | 

To the 3d. / 


(5) Poph. 59. 
Antea 3. & 4. b. 


allow to be given according to 


the eccleſiaſtical laws : tor ſee- 


ing their authority is to pro- 
ceed and give ſentenc? in ec- 


cleſfiaſtical cauſes, according to 


the eccleſiaſtical law, and they 


have given a ſentence in a cauſe 
ecclefiattical upon their pro- 
ceedings, by force of that law ; 
the Judges of the common law 
ought to give (c) faith and 
credit to their ſentence, and 


to allow it to be done accord- 


ing to the eccleſiaſtical law ; 
for ( d) cuilibet in ſud arte pe- 
And this 
is the common received opi- 
nion of all our books, as ap- 
peareth 11 H. 7. 9. 34 H. 6. 
14. &c. And in (e) Bunting 
and Leppingwel's caſe, in the 
Fourth Part of my Reports: 
and this is the uſual form of 
the ſentences in their 
eccleſiaſtical courts: and 


this very point, Tr. 23. Re- 


B 4 Eine, 


(e) 2 Roll. 5. 

7 Co. 42. b. 

4 Co. 29. a. 

8 Co. 135. b. 

2 Vent. 43. 
Cawly 31. 
(aA) 4 Co. 29. a. 
7 Co. 19. a. 
Calvin's Caſe. 
Co. Lit. 125. a. 
2 Leon. 176. 
Cawly 31. 

(e) 4 Co. 29. a. 
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ginæ Eli. in this court between 


() 2 Leon. 176. (a) Cheyney and Frankwell, all 


177. 2 Roll. aaf · the matter being found, as this 


To the 4th, 


(5) x Jones 68. 


(c)2 Co. 43, a. 


caſe is by ſpecial verdict, was 
adjudged. As to the fourth 
objection, videlicet ; „that the 
6 faid late 
c power by force of the ſaid act, 
“% to nominate commilyoners 
1 

66 
cc 


* 


therefore the aſoreſaid nomi- 
nation not purſuing the au- 


c thority given unto her by that 
4 


given and reſolved by the whole 


court. 1. That they which 


were commiſſioners, and had 
2 of judicature over the 

ing's ſubjects, ſhould be (5) 
Intended to be ſubjects born 


and not aliens: but if in verity 


they were aliens, yet in reſpect 
of the general intendment to 


the contrary, it ought to be al- 


ledged and proved by the other 


party; for (c) Habitur præſump- 
| 4 Co. 71. b. tioni donec probetur in contrarium. 
6 Co. 73. b. 


Co. Lit. 373. b. 
2 Bulſt. 314. 
Hob. 297. 


that the Queen by her ſaid Jet- 
ters patent did authoriſe them 
ſecundum formam flatuti prædicti; 
and therefore it doth by neceſ- 
ſary conſequence amount to as 
much as if they had ſound they 
had been ſubjects born: for 
if they were not 
born, they could not be autho- 
riſed ſecundum 
i prædicti. Vide 11 H. 4. 4. 
13 Elizab. Dyer fol. And the 


Judicatam erat, cum res tota, 


Queen had only 
te/latem habuit 


for eccleſiaſtical cauſes, and 
fraſticas & igitur frefata no- 


e act ſhould be void.” Here- 
unto a threefold anſwer was 


illi gui erant Commiſſarii, et 


exteri efſent, tamen es quod 
generatim contra intellect' erat, 


proband erat 5 nam ſlabitur 


Secondly the jurors have found 


ſubjects n 
dum s auiboritatem {flatutt 
for mam ſlatu- 


pHotius cum hoc ſpeciali vere- 
rather for that this is found 
by ſpecial verdict, H 3. It 
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Reginæ Eliz. in hac cur” in- 
ter Chen-y & PFrankwell ad- 


ut in hac cauſa, ſpecialt vere- 
dic compert' fuerit', Ad 
quart” vero objectionem, Viz. 
Durd præd' Regina viriute 
pred” flatutt ſolummodo po- 
nominandi 
Commiſſarios ad cauſas eccle- 


minatis non ſubſequens autho- 
ritat” illi datam iſto flatutos 
irr ita effet. Huic, tripliciter 
reſponſum eſt, et per totam 
cur* determimat” ; primo quod 


locum judicandi int' Regis 
ſubditos tenerent, nativi eſje 
ſubditi, & non exteri intel- 
ligi deberent : fin autem revera 


ab alt parte ailegandum & 


præſumplioni donec probetur 
in contrarium. Secundo, 
juratores invener? Reg inam 
authoritat' per literas paten- 
tes dedijſe ſecund for mam 
atuti prædidti; & igitur 
ex conſequentia neceſſaria 
tantum valet, ac fi eos ſub- 
autos nativos fuiſſe inveniſ- 
fent: fi enim nativi ſub- 
ditt non erant, authorzitate 
non inſtructi fuiſſent fecur- 


predifi, Vide 11 H. 4. 4. 
& 13 Elizab. Dyer Fol. At 


dicto inventum fit. Tertio 
. 1 ge- 
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determinat? erat, quod fla- 
tutum anni primi Reg* E- 


lizabethe de juriſdictione ec 


cleſiaſticd, non erat flatutum 
quod novam legem introdux- 
erit, ſed antiquam declara- 
verit quad perſpici poteſt tam 
ex ipſo titulo ejuſd flatutt, 
viz. Statutum reſtituendi ad 
coronam juriſdictionem anti- 
quam ſuper ſlatum eccigſiaſtic 
et ſpiritualem: quam etiam 


ex ipſius flatuti context in 
| diverſis ejuſdem partibus. 


Statutum enim illud non a- 
liam juriſdictionem coronæ an 
nectit quam que antea re- 
dera erat, aut eſſe debuit 
juxta antiquas hujus regni 
leges, particula regia juriſ- 
dictionis, et unita cororæ im- 
perali, quaque antea legiti- 
me exercebatur, et exerceri 
polerat intra regnum, cujus 
Juriſdiftionts, et formular uv 
procedendi in ead ſcopus erat 
wut omnia in cauſis ecleſtaſticis 
fierent ad divini numinis glo 
riam, virtutis incrementum, 
et pacis atque unitatis hujus 
regni conſervation”, ut ex di- 
ver ſis partibus ej uſdem flatuti 
liguet : igitur, ut ex illo la- 
tuto nulla prætenſa juriſdictio 
intra hac regnum exercita, 


gue vel impia, aut prærega- 


tive vel antig. legi corone 
bujus regni adverſa & repug- 
nauns reſlituebatur, vel reſtitui 

poterat predifie coronæ, ſe- 


cundum antiquum ej uſdem jus 


& legem: ita ſe ſtatut il. 


was reſolved; that the ſaid act 
of the firſt year of the ſaid late 
Queen concerning eccleſiaſtical 


juriſdiction, was not a ſtatute 
introductory of a new law, but 


(a) declaratory of the old, which 
appeareth as well by the title of 
the ſaid act, videlicet, An “ at 
«© reſtoring to the crown the 
ancient jutiſdiction over the 
cc 
„ tua], &c.“ As alſo by the body 
of the act in divers parts there- 
of, For that act doth not (5) 
annex any juriſdiction to the 
crown, but that which in truth 


was, or of right ought to be by 


the ancient laws of the realm 
parcel of the King's juriſdiction, 


and united to bis impe ia! 
crown, and which lawfully had 
been, or might be exerciſed 
within the realm: the end of 


which juriſdiftion, and of all 
the proceeding thereupon was, 


that all things might be done 


in cauſes eccleſiaſtical to the 
pleaſure of Almighty God, the 
increaſe of virtue, and the con- 


« 
»*S 


VIII 


(a) 4 Inft. 325. 
Cawly 5, 6. 
Cr. Jac. 37. 
Moor 755. 


ſtate eccleſiaſtical and ſpiri- 


(b) Cawley 8, 


ſervation of the peace and unity 


of this realm, as by divers parts 
of the ſaid act appeareth : and 


therefore as by that act no pre- 


tended juriſdiction exerciſed 
within this realm, being ei- 
ther ungodly or repugnant to 
the prerogative or the ancient 


law of the crown of this 
realm, was or could be reſtor- 


ed to the ſame crown, accord- 


ing to the ancient right and 
law of the ſame: ſo if that 


— 


- 
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(a) 4 Inſt. 326. 
Cr. ſac. 37. 


Hetl, 19, 


(5) Peſt. 28. b. 


land is an abſo 
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ack of che firſt year of the late 
Queen had never been made, 
it was reſolved by all the Judges, 
that the King or Queen of Eng- 
land for the time being may (a) 


make ſuch an eccleſiaſtical com- 


miſſion as is before mentioned, 


by the ancient prerogative and 


law of England. And there- 


fore by the ancient laws of this 


realm, this N of Eng- 

ute (5) empire 
and monarchy conſiſting of one 
head, which is the King, and 
of a body politic, compact and 


compounded of many, and al- 


moſt infinite ſeveral, and yet 
well agreeing members: all 
which the law divideth into 


two ſeveral parts, that is to lay, 


« the clergy and the Jaity,” 

both of them, next and imme- 
diately under God, ſubject and 
obedient to the head: alfo the 
kingly head of this politic body 


js inſtituted and furniſhed with 


(c) Hob. 17 . 


(4) Co. Lit. 95. 


. b. 344 8 
What cauſes be- 


long to the ce- 
cleſiaſtical 


(c) plenary and entire power, 
prerogative and juriſdiction, to 


render juſtice and right to every 
part and member of this body, 
of what eſtate, degree, or call- 


ing ſoever in all cauſes eccleſi- 
aſtical or temporal, otherwiſe 
he ſhould not be a head of the 
whole body. 
poral cauſes, the King, by the 
mouth of the Judges in his 
courts of Juſtice doth judge 
and determine the ſame by the 


temporal laws of England : (d) 
ſo in cauſes eccleſiaſtical and ſpi- 


ritual, as namely, blaſphemy, 


ging nunquam ſancitum fuiſ- 


ex uno capite, Viz, Rege, & ex 


compoſito ex membris diſtinctis 


herentibus, confiftens. 


And as in tem- 
Jas temporales judicat & de- 


gliæ temporales: ita in 
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lud anni primi prædiciæ Ne. 


et, determinat et judicatum 
erat, quod Rex vel Regina 
Angliæ, qui pro tempore ſue- 
rit, ejufmadi eceliſigſticam 

commiſſionem (cujuſmodi antea 
memorata eft) per antiguam 
prærogati vam, & Angliæ le- 
gem inftituere poſſit. Tuxta 
igitur leges hujus regni anti- 
quas, hoc Angliæ regnum abſo- 
lutum eſſ imperium et monarchia 


corpore politic compatto et 


quam plurimis, & fere inf. 
nitts, nibilominus inter ſe co- 
Due 
omnia lex bifariam in cler icos 
& laicos dividit, qui utrique 
proxime & immediate ſub Deo 
ſuo capiti ſubjiciuntur & ob- 
equuntur. Regium etiam 
hujus politici corporis caput 
plenaria & integra poteſtate 
prerogativa, & furiſdictione 
ad ſuum cuique hujus ex W I 
membro diſtribuend cu uſcun- 
gue loca ac ordinis, in omni- 
bus cauſis ecclefiaflicts, vel 
ſecularibus inſiructum eft, & 
armatum; alias totius cor- 
Poris caput non efſet. Et pe- 
rinde ac in ſccularibus cauſis, 
Rex in forts Judictalibus cau- 


terminat juxta leges An 


cauſis ecclefiaſticis & ſpi- 
ritualibus, aa blaſphe- 


mia, apoſlaſia, her yo, 
no ens 


| ſchiſmatibus, ordinibus con- 
ferendis, clericorum admiſſi- 
onibus, et inſlitutionibus, re- 
run divinarum celebratione, 
3 - | ritibus matrimonialibus, di- 


= vortis, baſtardiis generali- 


bus, decimarum jure, et ea- 
rundem ſubſtractionibus, | 6b- 
| /ationibus, obventionibus, di- 
lapidationibus, eccleſiarum re- 
parationibus, teflamentorum 
probationibus, adminiſtratio- 
nibus, ſimoniis, inceſtibus, 
© /ornicationibus, adulterns, 
© ca/litatis oppugnationibus, 
penſionibus, procurationibus, 
appellationibus eccleſtaſlicis, 
pœnitentiæ commutation?, et 


communes leges Angliæ non 
pectat) a judicibus eccleſiaſ- 
tic determinandæ & deci- 
dendæ ſunt juxta hujus 
regni regias leges eccleſiaſ- 
ric. Quemadmodum enim 
leges, quas Athenis Romani 
Itranſtulerunt, cum ab ipſis 
comprobatæ et con ſir matæ 
Viiſſent, eas nibilominus jus 
civile Romanorum nomina- 
runt, uti 


Anglid mutuo acceplas no- 
nine legum vel conſuetudin' 
Normanniæ infienerunt : fic 
licet Angliæ reges, 
W/:2//1c2s guas | habent leges, 
b aliis deduxerunt, ex illis 
tamen quotquot. hic gene- 
reli omnium et conſenſu ap- 
drobate fuerunt, appoſitꝰ ct 


Veſiaſticæ appellantur 5 quid 


mony, 


aliis, (quorum cognitio ad. 


etiam Normanni 


7 era/zue ipſo- leges ex 


eccle- 


rect Angliæ leges reg ec- 
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apoſtaſy from Chriſtianity, he- 
reſies, ſchiſms, ordering admit- 
ſions, inſtitutions of clerks, ce- 
lebration of divine fervice, 


rights of matrimony, divorces, 


general baſtardy, ſubtraCtion 
and right of tithes, oblations, ob- 
ventions, dilapidations, repa- 
ration of churches, probats 
of teſtaments, adminiſtrations 
and accounts upon the ſame, ſi- 
inceſts, fornications, 
adulteries, ſolicitation of chal- 
tity, penſions, procurations, 
appeals in eccleſiaſtical cauſes, 
commutation of penance, and 
others, (the conuſance where- 
of belongs not to the com- 
mon laws of England) the 
ſame are to be determined and 


decided by eccleſiaſtical Judges, 


is 
Courts, fee Cir- 
cum pedte aga- 
r 
W. 2. 13 B. 1. 
c. 5. verſus fi- 
nem. Artic, 
cleri 9 E. | 


2. 16. E. 4.0.6, 


. J c. 11. 
2 H. 5. cap. 7. 
1 H. 7. cap. 4. 
23 H. 8 cap. 9. 
24 H. 8. c. 12. 
27 H. 8. c. 20. 
32 H. 8. c. 7. 
r.. 
ei. 
1 Myr, cap. 3. 

1 Elis. e. 1. 

5 Elis. c. 23. 
13 Elia c. 10. 
Lit. lib. 2. cap. 
Frank]. f. 30. 
F. N. B. f. 41. 
42, 43, 4 45 
46, 47 Reg. f. 
33» 34) 44+ 


according to the King's eccle- 


ſiaſtical laws of this realm: 
for as the Romans fetching 


divers laws from (a) Athens, 


yet being approved and allo ccd 
by the ſtate there, called them 
notwithſtanding Jus civile Ra- 


manorum: and as the (4) 
Normans borrowing all or 


moſt of their Jaws from 
England, yet baptized them by 
the name of the laws or cuſtoms 
of Normandy: fo albeit the 
Kings of England derived 


their eceleſiaſtical laws from o- 
thers, yet io many as were 


proved, approved, and allowed 
here, by and with a general con- 
ſent, are aptiyand rightly called, 
the (c) King's Ecclebaſtical 
Laws of England, which who- 

„„ ſoe ver 


(a) Day, 71. a. 


(hb) Pref. ad. 3. 
Rep. circa fi- 
nem. 


(c) Ch. Lit. 1 1. b. 
Dr. Conſins's 
Apoiogy 102. 


De Jure Regis Fceleff aſtico. 


ent ſhall deny, he denieth 
that the King hath full and ple- 
nary power to deliver juſtice in 
all cauſes to all his ſubjects, 
or to puniſh all crimes and of- 
fences within his kingdom: ſor 
that as before it appeareth the 
_ deciding of matters ſo many, 
and of ſo great importance, are 


not within the conuſance of 


the common laws, and conſe- 
quently that the King is no 
complete monarch, nor head, 
of the whole and entire body 
of the realm. But (a) to con- 
ſ - | 
doh on kim firm thoſe that hold the truth, 


Rep. 93. to ſatisfy ſuch as being not 
(le) This King jinſtructed, know not the an- 
reigned A. D. 


755. Stamford cient and modern laws and 


lid. 3. c. x cuſtoms of England, (every 
111. Fu : | 
Hiſt. 201, 102. man being perſuaded as he 1s 


Parſons's anſwer taught : ) theſe few demonſtra- 


93» 94 95. tive proofs out of the laws 
a, Bi + England, inſtead of many 
Br. Coron. 129. 
Moor 120. in order, & 7 ſerie temporum, ate 
Stanf. Coron. here added. 


111. b. Burn. 
Reform. Pars 1, 
Ith. 3. f. 187. 
This chapter 
was pleaded 
1 H. 7. 23, 25. 
N. A Catholic, 
In a book inti- 
ried, A Sober 
| Reckoning with 
Thomas Mor- 
ton, page 509. 
ſhews that this 
charter was of 


(33) King Kenulph, Kc. by 
his letters patent bath, with 
the advice and conſent of his 
Biſhops and Senators of his 
people (i. e. in a Parliament) 
granted to the monaſtery of A- 
bingdon in the county of Berks, 
and to one Ruchny then Abbot 


Pope, as well as VIZ. 
the King; and 
ſnews ome ſen- 
tences in the 
charter here o- 


15 tenements (or farms) 
in a place which by the country 
people was then called Cul- 
nam, with all the profits there- 


ones.” aw. i belonging, as well in great 
Dro it, = : 
ne pl. 129 things as in ſmall, for an eter- 


'nal inheritance ; and that the 


ſaid Ruchny, &c. ſhall be for 


ſhe ws, that it 
was pleaded 
the confirmation 
of Tac Pope, 


miniſtrandi, vel crimina & | 5 
delicta infra hoc regnum pu- 9 


conſlat, determinatio tet | 


um non cadit, & 
ter Rex non eff abſolutus mo. 


conſuetudines ignorant, cun 


informati: hæc paucula ar. 


tor” efſe 500 nt, fuo ordini, : 


untur. 


 literas 
largitus fuit monaſleris d 


Abbati 
of the ſaid monaſtery a certain 
the grant of the portion of his (demeſne) lands, 


bus in @tern' heredit'. | 
quod præd Ruch. Ec. ab on 


ever free from all epiſcopal 
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guicungue denegaverit, iden | 
denegat regem plenarium 50. 
bere poteſlatem, juſtitiam in 4 | 
omnibus caufis ſuis ſubditis ad. 


niendi + quia, ut jam liquida 
1 


tanti momenti cauſaram in 
cognitionem ou communi. 
conſequen. 


narcha, nec caput totius in- 
tegri corporis hij us regri. 
Sed ad eos con fir maudos, qui 
veritatem agnoſcunt, & 4 JH : 


ſatisfaciendum illis, qui 105. 


E k 1 q ta 3 9 5 7 x i 


dum inſlrudti _— 
Anglia leges «i 


modernas 


finguli ita ſint pgerſuaſi ut 


gumenta certiſſuna et 9 
apoderetia, gue inſlar mul. 


et tempor” ſerie hic Jubi. 


Kenulphus Rex, etc. per 
ſuas patentes, con. 


filio et conſenſu Epiſcopor, 


et Senatorum gentis ſuæ, 


Abingdon in comitatu Berl., 
ac cuidem Ruchnio | 
| monaſlierii, Se 
Quandum ,, fut pu. 
tionem, id eft, en 
manſias in lic, qui a u. 
ricolis tunc nuncupabatu| 
Culnam, cum omnibus il 
ad eandem pertinentibus, an 
in magn' quam in modic it. 


"0 


epiſcopali jure in ſemptiten'} . 


eſſct guietus, tl inhabitai: ; 
| 14 


'1 res ejus nullius Epiſcopt, aut 
9 ſuorum officialium jugs inde 
; —_ 4:primantur, fed in cunctis 
rerum eventibus et diſcuſſioni- 
u canſarum, Abbatis monaſ- 
x RX teri: prædicti decreto ſubji- 
W cantur, Ita quod, &c. Ut 

1 


x eadem chartd anno 1 Hen. 
1 7. produtta, et a Stanfordo 
allegata plene apparet : que 
= charta conceſſa ante annos 


a 8 50, confirmata fuit fer Ed- 


RX winum Britanniæ Anglorum 
* b Regem et Monarcham : ex 
d = qua perſpicuum eſi, regem 
' RE charta ſua in Parliamento 
confefta, conſilio et conſen- 
1 RE / Epiſcoporum et Senato- 
n RX rum gentis ſue, qui in Par- 
„ laments convenerant, pre- 
„ai Abbatem Epiſcopi ju- 
M 7:/aiftione liberaſſe et exe- 
- miſſe, etc. Et eadem char- 
Ih ta Abbati intra ejus monaſ- 
ls terium eccleſiaſticam ju- 


riiſdidionem conceſſit: que 
e ccleſiaſtica juriſdictio a co- 
Leona derivata, uſque ad diſ- 
= /olutionem ejuſdem monaſ- 
= teri: tempore H. 8. per- 
nanſit. . 


FKege Eduardo 


; Confeſſore. 


A us ſummi Regis oft, ad 
boc conflitutus eff, ut reg- 


ber omnia ſanflam eccleſ. 
| regat et defen' ab injur ioſis, 
= maleficas autem diſtruat. 


Regnante Anglor 


num et popul* domini et ſu- 
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juriſdiction; ſo that the inha- 
bitants thereof may not (here- 
after) be oppreſſed with the yoke 
of Biſhops or their officials; but 
in all events of things and 
diſcuſſion of cauſes be ſub- 
ject (only) to the Abbot of the 
monaſtery aforeſaid. So that, &c. 
As by the ſaid charter pleaded 
in 1 Hen. 7. and vouched by 
Stanford, at large appeareth: 


Note. 


which charter granted above 


8 50 years ſince, was after con- 


firmed per Edwinum Britanniæ 
Anglorum regem et monarcham : 
by (a) which it appeareth that 
the King by his charter made 
in Parliament (for it appeareth 


to be made by the counſel and 


"Rex Edwie. wg 


navit anno Dom, 


+ A EI 

(a) Full. Ch. 
Hiſt. 102. Par- 
ſon's Anſwer 94 


conſent of his Biſhops and 


Senatdrs of his kingdom which 


were aſſembled in Parliament) 


did diſcharge and exempt the 


ſaid Abbot, &c. from the ju- 


riſdiction of the Biſhop, &c. 


And by the fame charter did 
grant to the ſaid Abbot eceleſi- 


aſtical juriſdiction within his 


ſaid abbey, which eccleſiaſtical 


juriſdiction being derived 


from the crown, continued 
until the diſſolution of the 


ſaid abbey, in the reign of 


King Henry the Eighth. 


"PHE K. whois the Vicar of 
the higheſt King, is or- 


dained tothis end, that he ſhould 


governand rule the kingdomand 
people of the (a) land, and above 
all things the holy church, 
and that he defend the ſame 

from 


In the reign of King 
Edward the Con- 
n 


1 R E X autem, qui Vicari- 


8. K. Edw. 
Laws, c. 19. 


(a) Spelm. 


Coun. Tom. 4. 


peg 63. 


"De Jure R exis 1E e co. 


from Strong doers, and de- 
ſtroy 
of miſchief. And this ſhall 


and root out workers 
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Et hic pro multis ante con- 


queſlum ſufficiat, 


ſuſſice for many before che 
3 | 


In the Reign of King 


7 k.; 3. Tit. 


Quare impedit 


19. 


| (a) Dav. 73. a, 


6008 Seld. Not. 
ad Eadmer. 165. 


(c) Burnet's Re- 
form. Pars 1. 
lib. 3. f. 187. 
Hob. 17. Doct. 
James's caſe. 


churches 
cleſiaſtical perſons; wherefore 
it followeth that he had eccle- : 


William I. 


Ti is agreed that no man can 
make any appropriation 
of any church having cure 
of fouls, (a) being a thing 


_ .ecclefiaſtical, and to be made 
to ſome perſon eccleſiaſtical 


but he that hath eccleſiaſtical 
Juriſdiction : 
the Firſt of himſelf without any 


other, (as King of (c) Eng- 


land) made appropriation of 
with cure to ec- 


— Laſtical Os. 


- W the Reign of King 


The charter of 7 


H. 1. founder of 
the Abbey of 
Keating in the 


26th year of his 


reign, and in the 


peer of our Lord 


1125. 


Henry J. 


ENRY by the 
God King of England, 


Duke of Normans: to all 


Archbiſhops, Biſhops, Abbots, 


Earls, 


Barons, and to - all 


_ Chriſtians as well preſent as 
We do ordain 


to come, KC. 


as well in regard of eceleſiaſti- 


ond 
_ whenſoever the Abbot of Read- 
ing ſhall. 
poſſeſſions of the monaſtery 


as that 


royal power, 
die that all the 


whereſoever it is, do remain 


entire and free with all the 


rights and cuſtoms 
in the hands and diſpoſition 


but (5) William 


3 of 


petuam, c. 


thereof, 


Fr egnante G ulielmo 
Primo. 


INTER omnes din, 

* quod nemo poſſi t appropriare 
ullam ecclefiam, cui ani- 
marum cura incumbit, cum 
fit res ectleſiaſtica, et ee- 
clefiaſtice perſons appro- 
prianda, niſi ille gui juriſdice 
tionem habet eccleſiaſticam: 
ſed Rex Gulielmus Primus ex 
ſe fine quovis alto, ecclefias 
cum curd perſonis eccleſiaſ” 
ticis ut Rex Angliæ appre- 


priavit, unde ipſum eccleſi- 


aft Juriſdictionem abu 


conſequitur. 


Regnante Henrico 8 

e 
2 E N R IC Det gratia 
Rex Angliæ, Dux Ner- 


mannorum, Archiepiſcopis, E- 
piſcopis, Abbatibus, Comitibus, 


ae ſuis, et omnibus, 


Chri iſtianis tam praſentibus 
quam futuris falutem per- 
Statuimus au- 
tem tam eccleſiaſtic quam 
Regia proſpectu poteſtatis, 
ut decedente Abbate ra- 
dingenſi, © omnis paſſe jo 
monaſteru ubicungue fuer it, 
remaneat integra et libeſa 
cum omni Jure conſue- 


tudins ſud, in manu et diſ- 


1 Henk 


poſitione Prioris & Monacho- 
rum capituli Radingenſis ; 
hoc idem ideo flatuimus, ſta- 


tutumgue perpetuo ſervandum 
firmavimus, quia Abbas Ra- 
dingenſis non habet proprios 
redditus ſed communes cum 


fratribus; gui autem Deo 
annuente canonica electione 
Abbas ſubſtitutus fuerit, non 
cum ſuis ſecularibus con- 
ſanguinets ſeu guibuſhbet 


aliis, eleemoſynas monaſterit 


male utendo diſperdat, ſed 


pauperibus et peregrims, & 
boſpitibus ſuſcipiendis curam 
gerat, terras cenſuales non od 
feudum donet, nec fatiat mi- 


lites niſi in ſacra veſte Chriſti, 


in qua parvulos ſuſcipere mo- 
deſte caveat, maturos autem 
feu diſcretos, tam clericos 
| quam laicos ſilſcipiat. 


Part V. Of the King's Eccleſiaſtical law. 


of the Prior and the Monks 
of the chapter of Reading: 


we do therefore ordain and 
eſtabliſh this ordinance to be 
obſerved for ever, becauſe the 


Abbot. of Reading hath no 


revenues proper and pecu- 
liar to himſelf -but common 
with his brethren : whoſo- 


ever by God's will ſhall be 


appointed Abbot in this place 


by canonical election, may 


not diſpend the alms of the 
abbey by ill uſage with his 


ſecular kinſmen, or any o- 


ther, but in entertaining the 
poor pilgrims and ſtrangers, 
and that he have a care not 
to give out the rent-lands in 
fee, neither that he make a- 


ny fervitors or ſoldiers, but 


in the ſacred garment of 


_ Chriſt, wherein let him be 
adviſedly provident he enter- 
tain not young ones, but that 


he entertain. men of ripe age 


laymen. 


Regnante Henrico 
„ 


ER H. . fe 


© genitorum ejus Regum An- 


gliz, el jam inde, frquis 
aliguem in jus vocaret co- 


ram Fudice Hccleſiaſtico in- 
tra regnum ulla de re, cu- 


Jus. cognitionem legitimam 
lla curia approbatione et 


conſuetudine non haberet, 


Rex ſemper per breve ſub 
magna ſigillo procede- 
re prohiubutt : quod fi ſug- 


geſtio illa regi fatta, in 


Judge 


made to the King, whereupon 


In the Reign of King 


Flenty III. 


N all the time of H. 3. and 


his progenitors Kings of 
England, and ever fince, 
if any man did ſue before any 
Eccleſiaſtical within 
the realm for any thing 
whereof that Court by allow 


or diſcreet, as well clerks, as 


2 H. 3. Tit pro- 


ib. 15. 15 H. 3. 


Tit. Prohib. 22 


Reeiſter fol. 
F. N. B. Tit. 


Pichibition 40, 


41, &c. + 


ance and cuſtom had not law- 


ful conufance, the King did 
ever by his writ under his 


great ſeal prohibit them to pro- 


ceed: and if the ſuggeſtion. 


the 


—— IP. Arn —— re ror" 


De: Fare Regis Ecdliftaſtico: 


the prohibition was ground- 


ed, were after found untrue, 


ſeal, 
them to proceed. Alſo, in all 


then the King by his writ of 


conſultation under bis great 
did allow and permit 


the reign of Henry 3. and his 


progenitors Kings of England, 


and ever ſince, if any iſſue 
were joined upon the loyalty 
of martiage, general baſtardy, 


or ſuch like, the King did ever 


Vide Poſt. xv. b. 


write to the Biſhop of that 


dioceſe, as immediate officer 


and miniſter to. his court to 


certify the loyalty of marriage, 


baſtardy, or ſuch like; all 


which do apparently prove, 
that thoſe eccleſiaſtical courts 
were under the King's juriſdic- 
tion and commandment and 


that one of the courts were fo 


neceſſarily incident tothe other, 


as the one without the other 
could not deliver juſtice to the 


parties, as well in theſe parti- 
cular caſes, as in a number of 
caſes before ſpecified, where- 
of the King's Ecclefiaſtical 
Court hath juriſdiction : now 


to command, and to be obey- 
ed, belong to ſovereign and ſu- 
preme government, | 


By 


the ancient canons and 


decrees of the church of Rome 
the iſſue born before ſolemni- 


zation of marriage, is as Jawful 


inheritable, (marriage follow- 


ing) as the iſſue born after mar- 
riage; but this was never al- 
lowed or appointed in England, 


and therefore was never of 


any force here: and this 
appeareth by the ſtatute of 


quam prohibitio innixa erat 


minime vera, comperta eſſet, 


Rex per breve ſuum yn 
tationis ſub magno ſuo figills 

procedere permiſit. Præterea 
tempore hujus H. 3. & pro- 


genitorum ej us Regum Angliæ, 


jam inde, fi de bigamia, 


generali baſtardia, vel hujuſ- 


modi ad litis conteftlationem 


preventum eſſet, Rex ſemper 


Epiſcepo ejus diocefios, ut im- 


mediato officiario & miniſtro 
imperut, ut de bigamia, ba- 


flardia & hujuſmedi fignifi- 


caret : que omnia plane com- 
probant eccleſiaſtica illa fora 
Regis juriſdictioni & imperio 
ſubjici, & eadem fora ita ne- 
ceſſario coincidere, ut alte- 
rum ſine altero jus ſuum cui- 
que tribuere non poſſet, tam 
in his cauſis particularibus, 


quam in pluribus aliis prius 


memoratis, quarum Regia fo- 


ra eccleſiaſtica habent juriſ- 
= dictionem. | 


Ad reges au- 
tem & monarchas ſolum- 


modo ſpectat, ut ipſa impe- 


rent, & ipſis imperantibus 
alii abtemperent. 


Tuxta antique Rimane 
eccleſ. canones & decreta, 
proles ante matrimon” cele- 
bratum nata, perinde legiti- 


ma eff & bereditat adeat, 
(matrimonio  ſubſequente ) 


quam qua poſi matrimon' 
nata fit + verum enimvero 
hoc in Angl' nunquam appro- 


bat' vel admiſſum, & igitur 


vim nullam hic babuit, quod 


Part V. 


ex flatuto de Merton anno vi- 
as H. 3. perſpicue aa 
verbis eluceat. | 
Ad breve Regis de baſlar- 
dia, utrum aliquis natus ante 
atrimonium habere poterit 
e en ficut ille qui 
natus eft poſi matrimon', re- 
| ſponderunt omnes Epiſcopi 
quod nolunt nec poſſunt ad 
i/lud breve reſpondere, quia 
hoc efſet contra communem 
FOR eccli Et rogave- 
runt omnes Epiſc' magnates, 
ut conſentirent, quod nati an- 


te matrimonium eſſent legi- 


timi ſicFut illi qui nati ſunt 
poſt matrimonium, quan- 
tum ad ſucceſſionem here- 


ditariam, quia eccleſia tales 


habet pro legitimis. Et om- 


nes Comites & Barones und 
voce reſponderunt; Nolumus 5 


lege Angliæ mutare que 


hucuſque uſitate _, & ap- 
WM prodate. 


 Repnante E dwardo 


Primo. 


FDWARDO eius no- 

minis primo Yegnante, 
ſubditus quidam excommu- 
nicat” bullam contra alterum 


hujus regni ſubditum in- 


tulit, & coram Domino 
Theſaurario Anglie divulga- 
vit, hoc leaſe Majrſlatis 
crimen contra Regiam coro- 
nam & dignitat *** ft; 5 
Vol. III. 
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Merton, made in the 20th year 
of King Henry III. 


To the King's writ of baf- 
tardy, whether one being born 


Xii 
The ſtatute of 


Merton an. 20. 
H. 3. 


before matrimony may inherit 


in like manner, as he that is 
born after matrimony; all the 


Biſhops anſwered that they would 
not, nor could not anſwer to it, 
becauſe it was directly againſt 
the common order 
church; and all the Biſhops 
inſtanced the Lords, that they 


would conſent, that all ſuch as 


were born. before matrimony 
ſhould be legitimate, as well as 
they that be born within matri- 
mony, as to the ſucceſſion of 


of the 


inheritance, foraſmuch as the 


church accepteth ſuch to be 


legitimate; and all the Earls - 


and Barons with one voice 
anſwered, We (a) will not 
change the laws of England 
which hitherto have been uſed 
and approved. 


(a) Moor 120. 
Pref. 4 Rep. 
Co, Lit. 245. a. 
2 Iaſt. 96, 97. 


In the Reign of King | 


Edward the Firſt. 


JN the reign of King Edward 


the Firſt, a ſubject brought 


in a bull of excommunication 


againſt another ſubject of this 
realm, and publiſhed it to the 
Lord Treaſurer of England; 
and this was by the ancient 


common law of England ad- 
| judged treaſon againſt the King, 


Us crown and dignity, for the 
which 


Vide 36 E 3. 
lib. Af. pl. 19. 
Brook e tit, 
Præmunire pl. 
10. : 
Note this was by 
the common law 
of England be- 
fore any ſtat. 
made. 


De Jure Regis Ecclefaſtico. 


which the offender: ſhould have 


been drawn and hanged but 
nt the great inſtance of the 


79 E. 3. tit, 
Quare non ad- 
mifit 7. 

Vide 39 E. 3. zac. 


Archbiſhop, for that the 


Chancellor and T'reaſurer, he 
was only abjured the realm ſor 


The faid King Edward I. 
preſented his clerk to a bene- 
fice | within the province of 


York, who was refuſed the 


by way of proviſion had con- 
ferred it on another; the King 


admiſit, the Archbiſhop pleaded 
that the Biſhop of Rome had 


ſeſſion: 


thereupon brought a Quare non 


long time before provided to the 


faid church as one having ſu- 


preme authority in that caſe, 
and that he durſt not nor had 
power to put him out, which 
was by the Pope's bull in poſ- 
for which his high 
contempt againſt the King, his 
crown and dignity, in refuſing 
to execute his ſovereign's com- 
mandment, fearing to do it 


againſt the Pope's proviſion, by 


judgment of the common law, 


| Vork. 


the lands of his whole biſhoprick 
were ſeiſed into the King's hands 


and loſt during his life; which 


judgment was alſo before any 
ſtatute or act of Parliament 
was made in that caſe. And 
there it is ſaid, that for the 


| like offence, the Archbiſhop of 
(Canterbury) had been in worſe 
caſe by the judgment of the 


ſages of the law, than to be 


ope 


Parliamenti 


Part V. 
pro quo delinguens extremo 
ſupplicio affictendus erat, tra- 
hendus ſcilicet et ſuſpendendus. 
Sed Cancellario et Theſuurario 
intercedentibus, regnum ſo- 
lummodo in perpetuum abju- 


ravit. | | 


 Jdem Rex Edward” cleri- 
cum ſuum ad beneficium in 
provincia E n nomina- 
vit, qui ab achiepiſcopo rejec- 
tus, quoniam Papa per pro- 
d ſionem idem beneficium alteri 
contulerat; hinc Rex emiſit 
breve Quare not admiſit, al- 
legavit Archiepiſcopus, quod 


Pontiſex Romanus jam an- 


tea eidem beneficio alter um 


providiſſet, utique qui ſupre- 
mam in ill cauſa authoritatem 
haberet, et quod ipſe minime 
auſus ſit, nec poteſtatem ha- 
buerit ipſum amovendi, qui 
per bullam Papalem jam poſ- 
ſederat. Pro hoc contemptu 
in Regem, coronam et dignitab', 
eo quod recuſaverit ſupremi ſui 
domini mandatum exequi con- 
tra proviſionem papal commun 
legis judicio poſſeſſiones totius 
epiſcopatus in Regis manus 
Fuere redactæ, et ad ejus vi- 


tam amiſſa : gue ſententia 


lata fuit priuſquam aliqued 
ſatutum hac de 
re factum fuerit. Ibidem e- 
tiam memoratur, quod pro 
ejuſmodi delicto aſperius actun 
ſuiſſet cum Archiepiſcops, 


Cantuar juris conſultiſſi- 


morum judicio, quam pro 


con- 


| ſulum et clericorum, 


Part V. 


contemptu puniri, niſi Rex in 


gratiam accepiſſet. 


De bigamis quos dominus 


. Papa in com ſilio | ſug Lugdu- 


nienſi omni privilegio clericali 
privavit, per conſtitutionem 
inde editam, et unde quidam 


prelati illos qui effet?i fue 


runt bigami ante prædictam 
conſlitutionem, (quando de fe- 


lanid reftati fuerunt) tanguam 
clericos exiger unt ſibi liber an- 
dos. Concordatum eft et de- 
claratum coram Rege et con- 
cilio ſuo, quod conſlitutio illa 


intelligenda ſit, quod ſive f 


fetti ſuerint bigami ante præ- 
dictam conſlitutionem, ſive 
poſt, de cetera non liberentur 
prælatis, immo fiat eis juſtitia 


ficut de laicis. 


In flatuto Parliamenti Car- 


leoli habito anno regni ejuſdem 
Regis Edwardi primi 25. de- 


claratum eft, quod ſacraſancta 


eccleſia Anglicuna in ſlatu 
præſulum intra regnum An- 
gliæ Regem & ejus progent- 
tores ad populum in lege Dei 
inſlituend, hoſpitalitatem co- 
lendam, eleemoſynam ere gan- 
dam, et ad alia charitatis o- 
pera exercenda, Sc fundata 
ſuiſſet; eoſdemque Reges tem- 
poribus retroactis ſolere præ- 
quos 
evexer', concilia et judicio 
ut ad regni incolumitat 


Of the King's Eccleſiaſtical Jaw, 


puniſhed for a contempt, if the 
King had not extended grace 
and favour to him. 


Concerning men twice mar- 


ried (called Semi) whom the 
Biſhop of Rome by a conſtitu- 
tion made at the council of Ly- 
ons hath excluded from all pri- 
vilege of clergy, whereupon 
certain prelates (when ſuch per- 
ſons have been attainted for fe- 
lons) have prayed for to have 
them delivered as clerks which 
were made bigami before the 
ſame conſtitution. It is agreed 
and declared before the King 
and his council, that the ſame 
conſtitution ſhall be underſtood 


in this wiſe, that whether they 


XII 


The ſtatute of 
gamis in an. 
4 E. 1. Obſerve. 
how the King 
by advice of 
his council 
(that is by au- 5 
thority of Par- 
lie m- nt] ex- 8 
pounded how _ 
the ſaid council 
ſhould be under- 
flood, and in 
what ſenſe it 
ſhould be re- 
ceived and al- 
lowed here. 


v 


were bigami before the ſame 


conſtitution or after they ſhall 
not from henceforth Be deliver- 
ed to the Prelates, but juſtice 
ſhall be executed upon them as 
upon other lay people. 

In an act made at a Parlia- 
ment holden at Carliſle in the 


Statutum de 
anno 25 E. 7. 
Carliſle. Vide 


25th year of the ſaid King Eds 0 E. z. tit. 


ward the Firſt, it is declared, 
that the holy church of Eng- 


land was founded in the ſtate 


of prelacy within the realm 
of England, by the King and 
his progenitors, &c. for them 
to inform the people in the 


Eſſain 24. 

It was anno 35 
Ed 1. See Par- 
ſons's anſwer to 
Coke:'s 5 Rep. 
fol. 276. ſect 36. 


law of God, and to keep 


hoſpitality, give alms, and 
do other workg of charity, 
&c. And the ſaid Kings in 
times paſt were wont to have 
their advice and counſel for 
the ſafeguard of the realm 
when os bad need of ſuch 


pre- 


Note, The firſt 
attempt was to 
uſurp upon ſuch 
__ eccleſiaſtical 
things as per- 
| _ tained to the 
clergy of Eng- 
land, who at 
that time ſtood 
in great awe of 
the church of 
Rome. 


De Jure Regis 


prelates and clerks ſo advanced ; 


the Biſhop of Rome uſurping 
the ſeigniories of ſuch benefices, 
did give and grant the ſame be- 


nifices to aliens which did never 


dwell in England, and to Car- 
dinals which might not dwell 
here, &c. in adnullation of the 
ſtate of the holy church of Eng- 


land, diſheriſon of the King, 


and againſt the good diſpoſition 


Poſt. f. 18. 2. 


Farls, Barons, and other no- 
bles of the realm, and in of- 
fence and deſtruction of the 
laws and rights of this realm, 


and will of the firſt founders; 


it was enacted by the King, by 
aſſent of all the lords and com- 


monalty in full Parliament: 
that the ſaid oppreſſions, griev- 
ances, and damage in this 


realm, from thenceforth ſhould 
not be ſuffered, as more at 


large appeareth by that act. 


In the Reign of King 


Edw. the Second. 


. A LBEIT by the ordinance 


het Circumſpecte agatis made 
in the 13th year of Edward 1. 
and by general allowance and 
uſage, the eccleſiaſtical court 


heldp lea of tithes, obventions, 
oblations, mortuaries, redemp- 


tions of penance, laying of vio- 


lent hands upon a clerk, defa- 
mations, &c. yet did not the 


clergy think themſelves afſur- 
ed nor quiet from prohibition 


Ecclefiaftito. 


Part V. 
cum opus fuerit; 2 


Pontifex Romanus ſibi uſur- 
pans ejuſmodi beneficiorum ec- 
cleſiaſticorum ſuperioritatem, 
eadem beneſicia exteris qui 


nunguam in regno Angliæ ha- 
bitabant, & Cardinalibus qui 


hic habitare non poterant, &c 
contulerit, ad flatum ſaero- 
ſandtæ eccleſiz Anglicanæ ſub- 
ver tendum, ad Regem cum 
Comitibus, Baronibus, et reg- 
ni proceribus hereditate avita 
deprivandum, ad leges & 
conſuetudines hujus regni tollen- 
das, et ad conſilia voluntateſ- 
gue fundatorum infringenaa : 
unde ſancitum erat per regem 
cum aſſenſu procerum & com- 
munitatis in pleno Parliamento, 
quod prædictæ oppreſſiones, 
gravamina, & detrimenta in 
hoc reg no jam inde amoveren- 


tur et tollerentur, ut plenius 


ex ipſo flatuto apparet. 


Regnante Edwar- 
do Secundo. 


77S ex decreto Circum- 
'— ſpecte agatis facio anne 
Edw. primi 13. recepta ap- 
probatione et conſuetudine fora 
eccleſiaſtica placita tenuerint, 
et judicia exercuerint de deci- 


mis, obventionibus, oblationi- 


bus, mortuariis, pœnitentiæ 
redemptionibus, violenta ma- 
nus injectione in clericos, 
defamatiombus, &c, cleric 
tamen ſe minime ſecuros a 
Fe pPerobi. 


LS [nd wo Af Wilks 


prohibitzonibus per ſubditos 
procuratis exiſitmarunt donec 
Rex Edwardus ſecundus per 
literas patentes cum conſenſu 
Parliamenti ad cleri petitio- 
nem, illis juriſdictionem in 
præ dictis couſis exercere con- 
ceſſiſſet. Rex in Parliamento 
anno regni ſui nono, poſt par- 


ticular ia reſponſa ad petitiones 


eorum de rebus prefatis con- 


cedit, et regium aſſenſum hiſce 


verbis præbuit. 


Nos deſiderantes flatui ec- 


cliſiæ Anglicanæ, & trangui- 
litati & guiett prælatorum 


cleri prædictorum, quatenus 
de jure poterimus, providere, 


ad honorem Dei, et emendatio- 
nem ſlatus dictæ eccleſiæ et 


prelatorum et cleri prædicti, 


omnes & ſingulas reſpenſisnes, 


prædictas quæ patent in eodem 


adtu, ac omnia et ſingula in 
eiſdem reſponſionibus contenta 


ratificantes & approbantes ; 
ea pro nobis & hæredibus no- 
Aris concedimus & præcipi- 
mus imperpetuum inviolabi- 


liter objervari : volentes & 
concedentes pro nobis & hgere- 


dibus noſiris, quod prædicti 
prælati & clerus, et eorum 
ſucceſſores, imperpetuum in 
premiſſis juriſdictionem ec- 


cleſiaſticam excerceant, juxta 
tenorem reſponſionis prædiclæ. 


. 
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purchaſed by ſubjects, until that 
King Edw. the 2d. by his let- 
ters patent under the great ſeal, 
in and by conſent of Parliament, 
upon the petitions of the clergy, 


King in a Parliament holden in 


the gth year of his reign, aſter 


particular anſwers made to their 
petitions, concerning the mat- 
ters aboveſaid, doth grant and 


give his royal aſſent in theſe. 


words. ; 
We deſiring, as much as 
« of right we may, to provide 
6 for the ſtate of the church of 
& England, and the tranquility 


and quiet of the prelates of 
„ the ſaid clergy to the honour 


* of God, and the amendment 
e of the ſtate of the ſaid church, 
% and of the prelates and cler- 
« py, ratifying and approving 
all and ſingular the ſaid an- 
* ſwers which appear in the 
* faid act, and all and ſingular 
„ things in the ſaid anſwers 


© contained; we do for us and 


e our heirs grant and com- 
© mand, that the ſame be in- 
“ yiolably kept for ever: will- 
« ing and granting for us and 
„ our heirs ; that the ſaid pre- 
“ 'Jates and clergy and their 


& ſucceſſors for ever, do exerciſe 
„ ecclefiaſtical juriſdiction in 
ce the premiſes according to the 


tenor of the ſaid anſwer.” 
 FNote, This pretended ſtat, 
of Articuli Cleri was one of the 


grievances of King. E. the 2d's 
reign. 


See Cotton's Records 


xiv 


The ftatu'e of 
9 E. 2. Artic. 
Cleri. 16. | 


had granted unto them to have. 
juriſdiction in thoſe caſes The 


See the ordi- 
nance of Cir- 
cumſpecte agatis 
12 E. 1, to this 
effect. 


By this ſtatute 
of 9 E. 2. and 
the ſtatutes of 
15 E. 3. c. 6. 

1 E. 3. c. 11. 
and by other ſta- 
tutes heretofore 
mentioned, the 
joriſdiction of 


the ecclefiaſtical 
' Courts is allowed 
and warranted by 


conſent of Par- 


liament in all 


ca uſes wherein 
they now have 
juriſdiction, fo 
as theſe laws 
may be juſtly 
called, the 
King's eccleſiaſ- 
tical iaws of 
England, 


Y andBohun'sLaw of Lyches, c. 8. 
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76 E. 3. Tit. 
Excom. 4. 


ta) Co. Lit. 


134. à. 


F. N. B. 64. f. 


Poſtea 16. a. 


In the reign of 
E. 3. 


15) Co. Lit. 


134˙ 2- 


| 3 Co. 75. b. 


De Jure Regis Ecclefaſtice.” Part v. 


In the Reign of King 
Edw. the Third. 


A N excommunication by the 


_ © * Archbiſhop, albeit it be 
diſannulled by the Pope or his 
Legates is to be (a) allowed: nei- 


ther ought the Judges give any 
allowance of any ſuch ſentence. 
of the Pope, or his Legate. 


It is often reſolved that all 
the (65) biſhopricks within Eng- 
land were founded by the King's 
progenitors, and therefore the 
advowſons of them all belong to 
the King, and at the firſt they 
were donative; and that if an 
incumbent of any church with 


cure die, if the patron preſent 
not within ſix months, the Bi- 


ſhop of that dioceſe ought to 


collate, to the end the cure may 
not be deſtitute of a paſtor : if 


he be negligent by the ſpace of 


ſix months, the metropolitan of 


that dioceſe ſhall confer one to 
that church: and if he alſo 
leave the church deſtitute by the 
ſpace of ſix months, then the 


com mon Jaw giveth to the King, 
as to the ſupreme within his 
own kingdom, (and not to the 


| Biſhop of Rome) power to pro- 


vide a competent paſtor for that 
church. . * 


Tbe King may not only ex- 
empt any eccleſiaſtical perſon 
from the juriſdiction of the or- 
dinary, but may grant unto 
him epiſcopal juriſdiction. As 
thus it appeareth there the 


Regnante  Eawar- 
do Teri. 


Aeommunicatio facta per 
Archiepiſcopum, licet ad- 
nullata fit per Papam, aut 
ejus a latere Legatum, eſt ap- 
probanda, nec Fudices ullo 


modo ſententiam Papa, aut 
ejus a latere Legati in Anglia 
approbare debent. M 


Seepius determinatum & 
omnes epiſcopatus Angliæ per 
Regis progenitores fundatos 


fuiſſe, & igitur advocationes 
eorum omnium ad Regem ſpec- 


tare; principio etiam donati- 
vos fuiſſe, & quod fi incum- 
bens alicujus eceleſiæ cum cura 
diem obierit, fi patronus intra 
ſex menſes non præſentaverit, 
Epiſcopus dioceſias conferre de- 
bet, ne eccleſia paſtore ſit deſ- 


tituta + fi autem ille ſea men- 
ſes neglexerit, metropolitanus 


provinciæ aliguem ad illam 
eccleſiam præſentabit: fi au- 
tem Archiepiſcopus eccleſiam 
few menſes deſtitui finat, lex 


regni communis poteſlatem_ 


providendi 1d.neum paſtor em 


eidem eccleſia concedit regi, 
tanquam ſupremo intra Reg- 


num ſuum, & non Pontifict 


© Rex non ſolum eceleſiaſ. 


ticam perſonam quameunque 
ab erdinarii juriſdictione 
eximere, verum etiam guriſ- 
dictionem 


epiſcopalem ipſi 


concedere poteſt; ut eo loci 
|  conflat 
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conſtat Regem Archidiacono 
Richmondiæ olim feciſſe. 


Singulæ ædes religioſe, 
wel ecclgſiaſticæ, quarum Rex 
extitit, ab ipſo 
Rege omni juriſdiftione ordi- 
naria ſunt exemptæ & per ec- 
clefiaſticam Regis commiſſi- 
onem ſunt ſolummodo viſitan- 
de & corrigendes. _ 

Abbas Burgi Sanfii Ed- 
mundi in Suffolcia diplomate 
Regio ab omni epiſcopali ju- 
riſdictione exemptus erat. 
Qui fuerat preſentatus ad 
eccleſiam per dominum Regem 
impeditus fuit per quendam 
gui impetraverat Bullas a cu- 
rid Romand, quapropter car- 
cert perpetuo emancipatus fu- 
it, ©. | 


| Decimas ex locis extra ali- 


glam parochiam Rex habebit, 
quontam cum illi fit ſuprema 
jurijdiftto eccleſiaſtica, oblig a- 
tus eft ſuffictentem paſtorem 
providere, qui curam cjuſ- 
modi loci qui intra alicujus 
parochiæ limites non compre- 
henditur habeat. Tuxta etiam 


communss leges clarum efl, 
quod nemo jus hæreditarium 


in decimis habeat, niſi ſit ec- 
claſiaſticus, aut eccleſiaſticam 


habeat juriſdictionem. 


Rex ratione 


preſentabit ad liberas capel- 
las fuas (in defectu Decani 


Sec.) per lapſum. Et Fitzher-_ 


bertus dicit, quod in hac cau- 


corrigible by the King's eccle- 


demned to 


ſupreme 


ſuæ eccleſiaſlice juriſdictionis 


King hath done of ancient time 

to the Archdeacon of (a) Rich- 

mond. 5 ee 
All (5) religious or eccleſi- 2 88 

aſtical houſes, whereof the King 22 E. 3. Ex- 

was founder, are by the King (53. 46. b. 

exempt from ordinary juriſdic- 16 E. 3. 11. 


tion, and only viſitable and Tit. Bre. 660, 
21 E. 3 60. 


6 H. 7. 14. 


ſiaſtical commiſſion. FN. d. 


The Abbot of Bury in Suf- 
folk was exempted from epiſ WRIT: 
copal juriſdiction by the Kings 


charter. 


The King preſented to a 21 E. 4.40. + 
benefice, and his preſentee _ 
was diſturbed by one that had 
obtained Bulls from Rome, 
for which offence he was con- 
perpetual impri- 
ſonment, &c. = 

_ Tithes (c) ariſing in places ,,x,, b. 
out of any pariſh the King Aff pl. 75. 
ſhall have, for that he having (c) 58 deci» 
the ſupreme eccleſiaſtical ju 5 


riſdiction, is bound to provide 


a ſufficient paſtor that ſhall have 
the cure of ſouls' of that place 
which is not within any 


pariſh; and by the common 


laws of England it is (4) evi- ;. x: 
dent, that - man unleſs he be ow 1 
eccleſiaſtical, or have eccleſiaſ- 2 Co 44. a. 
tical juriſdiction, can have 
inheritance of tithes. Quære 
Ot 1 


The King ſhall preſent to „ K. 


his free chapels (in default of F. N. 15 e 
the Dean) by lapſe in reſpect of 47 

his ſupreme eccleſiaſtical juriſ- 
diction. And Fitzherbert ſaith, 
that the King in that caſe doth. 


pre- 


(a) Plowd. 
498. b. 


| 30 E. 3. lüb. 

Aſſ. pl. 19. 

12 H. 4. 16. 

14 H. 4. 14. 

8 U 6. fol. 3. 
H. 6 . 

28 fl. 8 

7 E. 4. 14. 

12 E. 4. 16. 

F. N. B. f. 64 F. 

Vid. 9 E. 4. f. 3. 

Hereafter f. 11. 

It ought to be 

determined in 

the Eccleſiaſtical 

Courts in Eng- 

land. . 


Poſt, f. 23. b. 
86. a. 


of Rome; quia fruſta expect a · 
tur eventus cijus ectus nullus 
ſeguitur? and that the Biſhops 
of England are the immediate 


Vide ante. 


| 31 E. 3. Tit. 
Excom, 6. 


wat the bulls of the Pope 


the 


whom 


had not, 


| De Jure Regis Fecle ft aftico; | 


preſent by lapſe as (a) ordi- 


Har y. 


An excommunication under 
the Pope's bull, is of no force 
to diſable any man within 
England: and the Judges ſaid, 
that he that pleadeth ſuch bulls, 
though they concern the ex- 


communication of a ſubject, 


were in a hard caſe, if the 


King would extend his juſtice 


If excommuni- 


againſt him. 


cation being the extreme and 


final end of any ſuit in the Court 


at Rome, be not to be allowed 
within England; it conſequent- 
ly followeth, 
cient common laws of Eng- 
land, no ſuit for any cauſe 
riſing 


that by the an- 


though it be ſpiritual, 
within this realm, ought to 
be determined in the Court 


officers and miniſters to the 
King' 8 Courts. 


In an attachment upon a 


prohibition, the defendant 


pleaded the Pope's bull of ex- 
communication of the plaintiff. 


The Judges demanded of the 


defendant if he -had not the 
certificate 


of ſome 
within the realm, teſtifying 
ex communication: 
om the counſel of 
defendant anſwered, that he 
g neither vas 
he ſuppoſed neceſſary: for 
lead were 


under notori- 


Biſhop 


to 
the 
 baberet : 
it as 
non haberet, 


Part V. 


[a Rex ut ordinarius per lap- 
a8 præſentat. | 
xcommunicatio (ub ht 

| la Papali, nullam habet vim 
reddendi aliguem incapa- 
cem intra Angliam, & Fu- 
dices pronunciarunt, quod 


qui ejuſmodi bullas ad cau- 
ſam ſuom ſlabiliandam pro- 
ducit, quanquam erant ad 
ſubditum excommunicandum, 
male cum illo, ageretur, fi 
Rex ſumms jure ageret. Si 
excommunicatio, que ſumma 
& ſuprema eff cenſura & 
coertio in curia Romana, 
intra Angliam non fit ap- 
probanda, ex conſequentia 
colligitur, quod per antiquas 
communes Anglia leges nulla 
controverſia ulla de cauſa, licet 
illa ſpiritualis, intra regnum 
exorta, in Romand curid diju- 
dicari debeat; quia fruſtra ex- 
bectatur eventus, cujus eſfectus 
nullus ſequitur: * guodque 
etiam Anglia Epiſcopi ſunt 
immediati officiarii. & miniſ 
tri ad curias Regis. 

In apprebenſione ex pro- 
hibittone, de fenden 8 
aam bullam Papalem 
communicationis contra ac- 
torem ſtvue querentem 
produxit : judices defen- 
dentem rogarunt, ft certifi- 
caticnem ab 5 hg 2 
reg num Epiſcopo ex- 
communicationem . 
defendentis ad- 
reſponderunt, quod 
neque neceſſa- 
rium eſſe euiſtimarunt ut ha- 


vocati 


ber et qa bulla Popalis ſub 


elle | 
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figillo plumbeo ſatis ſuper- 


que nota erat & omnibus 
conſtaret. Verum adjudica- 
tum erat bullas Papales mi- 
nime ſufficientes eſſe, quia 
curia regia nullam habere 
debet rationem alicujus ex- 
3 extra regnum 
fate, & igitur ex curiæ re- 
gula, querens inde ſuo jure 
non erat excluſus. 


Reges facro ole undti, 


ſunt piritualis an, 
nis capaces. | 

Cum Prior Regi debitor 
eft, & decimas ab alia per- 
fona ſpirituali accipere debet, 
in ejus eft electione de ſub- 
tractione decimarum, N in 
Curid Eccleſi aftics, vel 
Scaccario in jus vocare, cum 
& perſong & res itidem fur 


erunt eccleſiaſlice + quando- 


quidem enim res mediate ad 
Regem ſpetiat, ille in Scacca- 


rio per inde ac in Curid e- 
cleft 191 in Jus Vocare po- 


tet, & 


decidatur. 


ibi jus de decimis 
Fitzherbertus e- 


tiam in ſuo Nat. Bre. fol. 


30. affirmat, quod ante ſta- 
tutum 18 Edwardi 3 cap. 
7. jus de decimis dectden- 
dum erat in curiis tempo- 
ralibus pro arbitrio agen- 
trum ; et per illud ſtatutum 
fancitumeſt, ut in Eccleſiaſticd 


Curia dec iderentur, tem- 


poralis curia inde erat ex- 
cluſa. Curie etiam quo- 


rundam maneriorum Regis, 


& aliorum mag natum, ſupe- 
rioribus ſeculis teflamenta 
n; 


and the courts of divers manors 
of the King, and of other lords 
in ancient times had the (4) pro- 


& ex 11 H. 7. ments, and it . * 1 


ous enough : but it was ad- 
judged that they were not ſuf- 
ficient, for that the court 
ought not to have' regard to 
any excommunication (a) out (a) / Antea xiv, b. 
of the realm. And therefore £0. Lit. 134. . 
by the rule of the court the n 
plaintiff was not thereby diſr 

abled. : 


Nes ( % facro oleo un, PI 0 2 Roll. 
ſpiritualis Janin . Rep. 451 


av. 4. 2. 
3 K 3 Ti 
Where a 


Priok is the Aid Roy 103. 


King's debtor, and ought to 33 Aff. pl. 20. 


have tithes. of another ſpi- 

ritual perſon, he may chooſe 

either to ſue for ſubtraQtion 

of his tithes in the Eccleſi- p 

aſtical (c) Court, or in the (c) Co. Lit. 

Exchequer, and yet the perſons 1 0 

L matter alſo was eccleſiaſti- 2 Co. 4+ 4. 
: for ſeeing the matter by 


a mean concerneth the King, 


he may ſue for them in the Ex- 
chequer as well as in the Ec- 
clefiaſtical Court, and there 
ſhall the right of tithes be de- 
termined. And Fitzherbert in 
his Nat. Bre. fol. 30. holdeth, 


that before the ſtatute of 18 Ed, 


3. cap. 7. that right of tithes 
were determinable in the tem- 
poral courts at the election of the 8% BoEun of 

party; and by that ſtatute aſſign- Tythes ch. 8. 

ed to be determined in the Ec: (4) Peck. lect. | 
cleſiaſtical Court, and the tem- 9 ok e | 


2 Roll. 217. 
poral court excluded thereof: 2 init. 231, 
458 11 H. 1 
1, . Br 
Teſtament 27. 
1 Sid. 49. 
Vaug. 207. 
Seld. ſuriſd. de 
Teitamentis 9. 
* 7 10. TTY b, 


bates of laſt wills and teſta- 


See the ſtatute 
of 15 E. 3. c. 6. 
31 E. 3. c. 11. 
9 Co. 37. 


22. 5 


46 E. 3. Tit, 
Præmun. 6. 


The 


in council, e 
all the Judges of England, 
and it was teſolved by them 


De Jure Regis E ecleflaſtics, 


H. 7. fol, 12. That probate 
of teſſaments did not appertain 
to the Eccleſiaſtical Court, but 
that of late time they were de- 
terminable there: ſo as of ſuch 
cauſes, and in ſuch manner as 
the Kings of the realm by ge- 


neral conſent and allowance 


have aſſigned to their Eccleſiaſ- 


tical Courts, they have juriſ- 
_ dition by force of ſuch allow- 


ance. | 


The King did by his charter 


tranſlate Canons ſecular into re- 
gular and religious perſons; 


which he did by his eccleſi- 


aſtical juriſdiction, and could 
not do it unleſs he h ad juriſ- 
dliction eccleſiaſtical. | 
of Waltham 
died in the 45th year of E. 3. 
and one Nicholas Morris was 


Abbot 


elected Abbot, who, for that 
tbe abbey was exempt from 
ordinary juriſdiction, ſent to 


Rome to be confirmed by the 
Pope: and becauſe the Pope 


by his conſtitutions had re- 


ſerved all ſuch collations to 
| himſelf, he did recite by his 


bull that he having no re- 
gard to the election of the 
ſaid Nicholas, gave to him 


the ſaid Abbey, and the ſpi- 


ritualties and temporalties 


belonging to the ſame, of his 


ſpiritual grace, and at the 
requeſt (as he feigned) of the 


King of England. This bull 


was read and conſidered of 
that 1s, before 


firmaretur. 


Part V; 


fol. 12. liguet, probationem © 


teſtamentorum ad Curias Fe- 


cleſiaſticas non ſpectaſſe, ſed 


non ita pridem ibi Fuſe deat 


dendam; adeo ut in quſmodi 
cauſis, & eo modo, quo regni 


bujus Reges unanimi con ſenſu 


& approbatione Eecleſiaſticis 
Curiis attribuerunt, virtute 
ejuſdem approbationis juriſ- 
dictionem habeant. 

Rex ſus diplomate cano-— 
nicos ſeculares in regulates 
& religioſas perſonas tranſtu. 
lit, quod ex juriſdictione 


Jud ecclefiaſtica fecit, & mi- 


nime facere poterat, niſi ju- 


riſdictionem habuiſſet eccleſiaſ- 


ticam. | "2 
Abbas IWalthamia diem 

obut 45 E. 3. & quidam 
Nicholaus Morris erat A- 


bas eleftus, qui guoniam 


abbatia illa ordinaria juriſ- 


dictione exempta erat, Ro- 
mam miſit ut a Papa con- 
Duoniam au- 
tem Papa ex ſuis conſtitu- 
tionibus omnes id genus col. 
lationes ſibi reſervaſſet, in 
bulla ſua recttauit, quod 
ipſe nulla habita ratione ad 
electiunem pred' Nicholai, 
dedit ipſi pred” abbatiam 
cum ſpiritua thus & tempo- 
ralibus ad tandem ſpectan- 
tibus ex gratia ſug ſpiritua- 
li, ad petitionem (un finxit) 
Regis Angliæ. Hac bulla 


in concilio, id eft, coram 


univerſis Angliæ Judicibus 
lecla & perpenſa erat, & 
ES . 
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ab illis univerfis pronunciatum 
en, hanc bullam eſſe contra le- 
ges Anglia, & Abbatem pro 
impetratione ejuſd eſſe in Re- 
gis miſericordia, unde omnes 
ejus poſſeſſiones in Regis manus 


ſunt captæ, ui plenius in ea- 


dem cauſa apparet. 


Cum Abbas Weſtmonaſleri 
Haberet Priorem & conven- 


tum regularem in lege mor- 


 tuum, Rex tamen ſus diplo-. 


mate cor porationem illam di- 
wiſu, & fecit Priorem et con- 
dentum corpus diflinftum & 
capax, quod ex ſe in jus et vo- 
care, et vocarti poterat. 
Parliamento 
Edwardi tertii 25, habits, 
ſancitum eft totius Parlia- 
menti conſenſu, quod tam il- 
li, qui proviſiones Rome pro- 
curarent, quam qui eas exe- 
guerentur, non ¶ Ent in Regis 
protectione, fed eo loco quo 


hiſles Regis haberentur, et 


gui contra ejuſinodi provi- 


ſores offenderinit, contra om- 


nes exciſarentur, & nun- 


guam inde in crimen voca- 
rentur, aut moleſtarentur. 
Ex qua lege quilibet ejuſmodt 
proviſorem legitime tanguam 
profeſſum Regis et patriæ 
hoftem tollere poterat, tanta 
et tam atrocia hæc habebantur 


agitia. | 


anno Regis 


all, that this bull was againſt 
the laws of England, and that the 
Abbot for obtaining the ſame 
was fallen into the King's mer- 


cy, whereupon all his poſſeſhons 


were ſeiſed into the King's 
hand, as more at large by the 
ſaid caſe appeareth. 
Where the Abbot of Weſt- 
minſter had a Prior and convent 
who were regular 2nd mort 
(dead) in law, yet the King by 
his charter did divide that cor- 
poration, and made the Prior 
and convent a diſtinct and capa- 
ble body, to ſue and be ſued by 
themlelves. | | 
At (a) a Parliament holden in 
the 25th year of King Edw. the 
third: it was enacted by conſent 
of the whole Parliament, that as 
well they that obtained provi- 
ſions from Rome, as they that 
put them in execution, ſhould 
be out of the King's protection: 
and that a man might to do with 
them, as with the enemies of the 
K. and he that offended agaiuſt 


ſuch proviſors in body, goods, or 


other poſſeſſions, ſhould be ex- 
cuſed againſt all people, and 


ſhould never be impeached or 
grieved for the ſame. By which 


law every man might lawfully 
kill ſuch an offender,, as a com- 
mon enemy againſt the K. and 
his country, ſo heinous were 


40 E. 3. lib. AM, 
J. 8. 


Statute de 258 Ed. 
3- de proviſsri- 


(a) 3 Co. 76. a. 


ſuch offences then holden. 5 8 
5 After wards in the ſame 25th Statute de 25 | 
year of K. Edward the third, Ed. 3. | 


Note. 


Paſimodo ed" Edwardi 


ſertii 2.5. ann. in pleno Par- 


Hamen.o demonſtraium erat 


by 


— 


— A . ce wet, 


N. 


—— 


* > ge 2 A 
——— areas 
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Note, 


De Jure Regi: F geh folitb. 


by the grievous complaints of 
all the Commons of this realm, 
ſhewed that the grievances 


and miſchieſs aforeſaid did 


daily abound, to the great da- 


mage and deſtruction of all this 


realm, more than ever were be- 


fore, viz. that of late the Biſhop 


of Rome by procurement of 
clerks and otherwiſe, had re- 


ſerved and did daily reſerve to 
his collation, generally and ſpe- 


cially, as well archbiſhopricks, 


abbies, and priories, as all other 


dignities, and other benefices of 
England which were of the ad- 


vowry of people of holy church, 
and gave the ſame as well to a- 
Hens as to citizens, and taketh 


of all ſuch benefices the firſt- 


fruits, and many other profits, 


and a great part of the treaſure 


of the realm was carried away 


and diſpended out of the realm, 
by the purchaſors of ſuch graces z 


and alſo by ſuch privy reſerva- 


tions, many clerks advanced 


in the realm by their true 
patrons, which peaceably hol- 
den their advancements by 


long time, were ſuddenly put 
out. W hereupon the ſaid Com- 


mons did pray their faid ſo- 


yereign lord the King, that 


ſithence the right of the 


crown of Eng. and the law of 


the ſaid realm was ſuch, that 


upon the miſchiefs and da- 
mages which happened to his 
realm, he ought and was bound 


of the accord of the ſaid peo- 
ple, therefore to provide reme- 


cere le gemgue forts ad dam- 
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cemmunitatts hujus regni 
graviſſmis querelis, quod præ- 
aifta gravamina, et detrimen- 
ta, ad hujus regni maximum 
damnum et ſubver ſionem, in- 
dies magis magiſque quam un- 
quam antea, ingraveſcerent, 
viz quod nuper Pontifex No- 
manus clericis procurantibus, 


O aliis, tam archiepiſcopa- 
tus, abbatias, ac prioratus, 


quam reliquas omnes digni- 
tates, & Anglie beneficia, 
que ad ont cleri ſpectarent, 
ſbi, & quotidie, reſeryaret 
ad ſuan collationem genera- 
tim & ſpeciatim, et ead' tam 
exterts, quam indigenis con- 
ferret, et ex ejuſmodi beneficiis 
primitias et multa alia emolu- 
merta ſibi attraheret, unde 
fer ementes ejuſmodi gratias 
expectativas, magna vis o- 
pum ex hee regno deportares 
tur, extraque regnum dif- 
traheretur, as etiam hujuſ- 
modi occultis reſer vationibus 
quamplurimi clerici per in- 
dubitatos patronos promoti, 


gut pacrfice diu ſua beneft- 


cia tenuerant, ex improui- 


fo erant exturbati, Hine 


prædicta communitas Regem 
ſupplex rogavit, ut quan- 
doguidem jus corone An- 
gliæ, et lex Angliæ ejuſ. 
modi erat, ut ipſe _ 
ret et obligatus Hel, e 

conſenſu communitatis ks, 
damnis et detrimentis que 
in regno acciderunt, proſpi- 


na 
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na et detrimenta que inde 
_ profluxerunt evitanda, ut ibi 
placeret his malis remedium 
adbibere. Præfatus Rex 
Edwardus tertius proſpiciens 


herc damna et detrimenta, et 


ad flatutum tempore avi 
ſui Edwardi primi, et cauſas 
in eo comprehenſas reſpiciens, 
quod ſlatutum dim ſuam ha- 
bet, et nunquam ulla in par- 
te antiguatum erat aut abro- 
gatum : et quandogquidem ille 
jurejurando objtriftus erat ad 
idem ut regni legem abſer- 
dandum, etſi quadam incu- 
ria et negligentia quidam 
contra ierant querelas e- 
tiam communitatis ſuæ in di- 
verſis Parliamentis prius ha- 
bitis perpendens, nibil ma- 
gis in votis habutt, quam 


magnis lis damnis et detri- 


mentis, quæ inde acade- 
rant, & quotidie eccleſiæ An- 


glicanæ accidunt, conſulere 


et mederi, aſſenſu procerum 
et communitatis regni, ad 
Dei honorem. ecccleſiæ An- 
glicanæ, et totius regni ſui 
enmolumentum, ordinauit & 
ſancit, quod libera electio 
Archiepiſcoporum, Epiſco- 
forum et reliquarum dig- 
nitatum & beneficiorum 


electivorum in Anglid jam 


inde permaneret ee modo, 


4% per Regis progenitires 
Fuerit conceſſa, & aliorum 


anteceſſeres fundata, Aud 


dy and law for the avoiding the 


miſchiefs and damage which 


thereof came; that it might 
pleaſe him thereupon to ordain 


remedy. The faid King E. III. 


ſeeing the miſchiefs and damages 
before named, and having re- 


gard to the ſtatute made in the 


time of his grandfather K. Ed. 
I. and to the cauſes contained in 
the ſame, which ſtat. holdeth al- 
ways his force, and was never 
defeated nor annulled in any 
point : and foraſmuch as he was 


xvili 


Antea xiii. b. 
Nota. 5 | 


bound by his oath to fee the 


ſame to be kept as a law of this 


realm, tho' that by ſufferance 


and negligence it had been 


ſithence atrempted to the con- 
trary, alſo having regard to the 


grievous complaints made to him 


by his people in divers his Par- 
liaments holden heretofore, wil- 
ling to ordain remedy for the 


great damage and miſchiefs 


which had happened, and daily 


did happen to the churchof Eng- 


land, by the ſaid cauſe, by the aſ- 
ſent of all the great men, and the 


to the honour of God, and pro- 


commonalty of the faid realm, 


fit of the ſaid church of Eng. 


and of all his realm did order and 


eſtabliſh, that the free election 


of Archbithops, Biſhops, and 


all other dignities and bene- 


fices electory in England, ſhould 


hold from thenceforth in the 


manner as they were grant- 


ed by the King's progenitors, 
: „ ; 8 and 


Vide 10 E. z. 
ſol. 1 & 2. 
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| Note, 


King's progenitors, 


and not in other 


* 
— 


other lords: and that all Prelates, 


and other people of the holy 


church, which had advowſons of 


any benefices of the K. 's gift or 


of any of his progenitors, or of 
other lords and donors, to do di- 


vine ſervice and other charges 


thereof ordained, ſhould have 


their collations and preſentments 


freely, in the manner as they 


were infeoffed by their donors. 


And in caſe that reſervation, 


collation, or proviſion be made 


by the court of Rome, of any 
archbiſhoprick, biſhoprick, dig- 


' nity, or other benefice in diſ- 


turbance of the eleCtion, colla- 
tions, or preſentations afore- 
named : that at the time of 
the avoidance, that ſuch reſerv- 


| ations, collations, and provi- 


ſions ought to take effect, the 
ſaid K. Edw, III. and his heirs 
ſhould have and enjoy for the 
ſame time collations to the arch- 


biſhopricks and other dignities 


elective, which be of his avow- 
ry, ſuch as his progenitors had 
before that free election was 
granted, ſitbence that the elec- 
tions were firſt granted by the 
upon a 
certain form and condition, as 
to demand licence of the King 


to chuſe, and after the elec- 


tion to have his royal aſſent, 
manner: 
which conditions not kept, 


the King ought by reaſon to 
reſort to his firſt nature, (in- 


Rex Edw. 3. 


N De Jure Regis Ecchfiaſtico. | Part V. 
and founded by the anceſtors of 


omnes Prelati, & alii ordinis 
eccleſiaſlici, qui jus patrona- 
tus habuerunt in ullis benefi- 
c113 ex dono Regis, aut alicu- 
Jus progenitorum ejus, vel ali- 
orum magnatum ad rem divi- 
nam celebrandam, et alia que 
ad eandem pertinent, collatio- 
nes atque nominationes libere 
haber ent eo modo quo à dona- 
toribus data, et donata fuerint : 
guad fi reſer vatio, collatio vel 
proviſio ullius archiepiſcopa- 
tus, epiſcopatus, dignitatis, 
vel alterius cujuſpiam beneficii 
per curiam Romanam facta 


fuerit, ad diſturbandam elec- 


tiones, collationes, aut no- 
minationes antedictas, quod 
quandocungue vacaverint, & 


ejuſmodi reſervationes, colla- 


tiones, proviſienes, effeflum 
ſuum ſortiri debuerint, pred? 
et haeredes 
haberent et fruerentur tiſdem 
collationibus ad archiep1jcc pa 


tus & alias dignitates elec- 


tivas, que ſunt ex patronatus 


ſui Jure, cujuſmodi jus pro- 


genitores ejus habuerant pri- 
uſquam ejuſmodi libera elec- 
tio conceſſa fuiſſet : quan- 
doguidem eleftiones ſub 
certa forma & conditione a 
Regis progenttoribus con- 


ceſæ Ffuiſſent, wiz. ut eli- 


gendi venia a Rege pete- 
retur, & poſt electionem re- 
gius aſſenſus adhiberetur & 
non alio quouis modo que 
conditian® cum minime ob- 

| „ 
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ſtitution) as by the ſaid act 


ſervate fuerint, Rex refte ad 
prinam inflitutionem redire 


debet, ut plenius ex ipſo flatuta 


clariſſime patet. 
Anno 27. ejuſdem Regis 


ęraviſſima querela ab hujus 


regni magnatibus, & commu- 
nitate regni in Parliamento 
exhibita fuit, quod plurimi 
ſubditorum ex regno evocati 
eſſent ad reſpondendum de 


rebus quarum cognitio ad cu- 


riam Regis ſpectabat, & quod 


judicia data in eadem curid 
in aliis curiis impedita & in- 
firmata eſſent, in Regis coro- 


neque ſuæ et uni ver ſi populi 


ſui præjudicium et exhæredita- 
tionem, atque etiam in commu- 
nis legis ejuſdem regni, quæ 
ſemper in uſu fuerat, ſubver- 

nem e unde magna & ma- 
| turd deliberatione magnatum, 
& aliorum ex ejus praditto 
conſilio aſſenſum et concor da- 
tum oft per Regem, magnates, 


et communitatem, quod omnes 


populi ſub Regis fide, cu- 


juſcunque loa et conditions, 


gui aliquem extra regnum 


1 , « 4 
in jus vocarent de cauſa 
cujus cognitis ad curiam Re- 


gis ſpectaret, vel de rebus 
de quibus judicia in Regis 
curia data fuerint, aut qui 
Jus ſuum perſequerentur in 
ulld alid curid, ad infringenda 


infirmanda et reſcindenda ju- 


dicia in Regis curid datd, 
pæ nam Præmunire incurrere 
deberent, ut ex eodem ftatuto 
videre eft, OT. 


conuſance pertained to 


the ſaid act appeareth. 5 
TO Cs ns” 


more at large appeareth. 


In the 27th year of the 


reign of the ſame King it was 


grievouſly complained to the 
K. in a Parliament then holden, 
by the great men and Commons 


Fix 


Statutum de 27 
E. 3. 


Stat. of Præ- 
munite. 


of the realm, how that divers of 


the people were and had been 


drawn out of the realm, to an- 


ſwer to things whereof the co- 


nuſance pertained to the King's 


court: and alſo that the judg- 


ments given in the ſame court, 


were impeached in other courts, 


in prejudice and diſheriſon of 


the King and his crown, and of 


all the people of his faid realm, 
and in the undoing and de- 
{ſtruction of the com. law of the 
Tame realm at all times uſed : 


wherefore, upon good delibera- 
tion had with the great men and 


others of his ſaid council, it was 


aſſented and accorded by the K. 


and the great men and Com- 


mons aforeſaid, that all the peo- 


ple of the King's allegiance of 


what condition that they be, 
which ſhould draw any out of 
the realm, in plea whereof the 


King's court or of things where- 
of judgments were given in the 


King's court, or which did ſue 


in any other court, to defeat or 
impeach the judgment given in 
the King's court, ſhould incur 
the danger of Præmunite, as by 


the 


28 Ed. 3. e. 1 
& 2. 


paſs from 


* 


De Jure Regis Eccleſtiaſtico. 


To nouriſh love, peace, and 
concord, between holy church 
and the realm, and to appeaſe 
and ceaſe the great hurt and 
perils, and inſupportable loſſes 


and grievances that had been 


done and happened in times 
paſt, and that ſhould happen here- 
after, if the thing from hence- 
forth be ſuffered to paſs, becauſe 
of perſonal citation and other 


matters, that be paſſed before 


this time, and commonly did 


ay to day out of the 
court of Rome, by feigned and 


falſe ſuggeſtions and propoſi- 
tions, againſt all manner of per- 
ſons of the realm, upon cauſes 


whoſe cognifance and final diſ- 


cuſſing pertained unto the King 
and his royal court: and alſo of 
ümpetrations and proviſions of 
| benefices and offices of holy 


church, pertaining to the gift 
preſentation, donation, and diſ- 


\ poſition of the K. and that other 


lay patrons of this realm as 
of churches, chapels, and o- 


Cathedral 


ther benefices appropriated to 
churches, abbies, 


priories, chauntries, hoſpt- 


. tals, and other poor houſes, 
and of other dignities, of- 
fices, 


occu- 
times paſt, and 


and benehices 
pied in 


preſented by divers and not- 


able perſons of the ſaid realm: 


for which cauſes, 


penſing whereof, the good an- 


and franchiſes of 


cient. laws, uſages, cuſtoms, 


realm, had been: and were 


greatly appaired, blemiſhed, and 


and diſ- 


the ſaid 5% 
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Ad mutuum amor em, pa- 
cem, et concordiam, intra ſa- 


croſanctam eccleſiam & reg- 


num fovendam & con fir man- 
dam, nec non ad magna 
damna, detrimenta intolera- 


bilia, et gravamina amo- 


venda, ſedanda, & tollen- 
da, quæ ſuperioribus tempo- 


ribus illata fuerant & ac- 


ciderant, et poſtea acci- 
dere poſſent (fi res quo cæpit 
pergere tolleretur) ex citati- 
onibus perſonalibus, et aliis, 


que et ſuperioribus tempori- 


bus provenerunt, & wndies 
proventunt ex curia Romana 
per fictas & falſas ſuggeſ- 
tones, contra quaſhbet hujus 
regni perſonas, de cauſis qua- 
rum cognitio & . finalts diſ- 
cullio, ad Regem et regiam 
iſus curiam attinet : ac 
etiam ex beneficiorum, et ec- 
cleſiaſticorum officiorum im- 
petrationibus, et proviſionibus, 
que ad præſentationem, do- 


| nationem, et diſpoſitionem Re- 
g1s ſpectant, et ad alios in hoc 


regno patronos laicos, utique 
eccleſi in, capellarum, & 


aliorum beneficiorum er- 
cleſii: cathedralibus, ab- 
batiis, prioratibus haſpi- 
talibus adnexorum, alia- 


rumque dignitatum, efficio- 


rum, & beneficior” que jam 


antea tenebantur, et ad que 
praſentationes fatle Fue- 
int per quoſdam  Ex1migs 
ujus regni Viros quibus 
de can, , et carandem diſ- 


1 


penſationibus, cum bonæ et 
antique leges, conſuetudines, 
& libertates ejuſdem regni 
fuiſſent imminutæ, infirmate, 


& confuſe, corona ſupremi 


domini Regis acciſa, ejuſque 
perſona infamia aſperſa, 
theſaurus & opes regni de- 
portatæ, incolæ et ſubditi 
ad puupertatem redacti & 


dive xati, beneficia ſanctæ 
ercleſiæ direpta & waſlata, 


divinus cultus, hoſpitalitas, e- 
leemoſynæ & charitatis opera 
ſublata, regni communitas & 


laborikus confectu, & bonis 


gies” 8 
ex in 


Parliamento 


Miifim' habito Ota Hil 
anno 38. regni, populi fur” 


commodis, & trangquilitati 
conſulens, quem plactdd pace 
& trangquilitate tueri in vo- 
tis habuit, & rempublicam 
adminiſirare ſecundum regni 
Iges, conſuetudines et liberta- 
tes, et jurejurando cum inau- 
guraretur obſtrictus erat; 
progenitorum ſuorum veſtigiis 
inſiſiens, qui ſuis temporibus 
ſalutares leges, ordinationes, 
& proviſiones, contra præ- 
difta gravamina & pericula 
tulerunt; quas leges, ordi- 
nationes, & proviſiones ſin- 
gulas, & alias ſus tem- 


pore, potiſſimum anno reg- 
ni ſue 25 & 27. latas, 
Rex aſſenſu, expreſſa ſen- 
da, & unanimi conſen- 


tentia, 
fu Ducum, Comitum, Baro- 


num, et Communitatis hujus 


regni atque aliorum omni- 
um ad quos hac ſpectarunt 
TH 7: 
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confounded, the crown of their 
ſovereign lord the King miniſh- 


ed, and his perſon falſely de- 


famed, his treaſury and riches 
of the realm carried away, the 
inhabitants and ſubjects of the 
realm impoveriſhed and trou- 
bled, the benefices of holy 


church waſted and deſtroyed, 


divine ſervices, hoſpitalities, 


alms-deeds, and works of cha- 


rity withdrawn and miſapplied, 


the commons and ſubjects of the 


realm in body and goods con- 
ſumed, e. YT: 


The K. at his Parliament 


i Stat. de 38 E. 3 


cap. 3. 


holden at Weſtminſter in the 


utas. of St. Hilary the 38th 


year of his reign, having re- 


gard to the quictneſs of his peo- 
ple, which he chiefly deſired to 
ſuſtain in tranquility and peace 
to govern according to the laws, 
uſages, and franchiſes of his 
land, as he was bound by his 
oath made at his cotona- 
tion; following the ways of 
his progenitors, which for 


their time made certain good 
ordinances and proviſions a- 


Note. 


gainſt the ſaid grievances and 


perils: which ordinances and 
proviſions, and all the other made 
in his time, and eſpecially in 


the 25th and 27th years of his 
reign, the K. by the aſſent and 
expreſs will and concord of the 
(Dukes) Earls, Barons, and 
the Commons of this realm, 
and of all other 'whom theſe 
things toucked, by good and 
meet deliberation 


and 


and ad- 7 
viſement, did approve, accept, 


2 


De Jure Regis Eeelfaftco 
and confirm, as by the ſaid act 


appeareth. 


But thoſe which fhould ex- 


ecute the ſaid good laws a- 
gainſt ſuch capital offenders, 
were curſed, reproved, 
defamed, by ſuch as main- 
tained the uſurped juriſdiction 
of the Biſhop of Rome, a- 
gainſt which an eſpecial act 


of Parliament was made by 


the King and his whole realm, 
prohibiting thereby ſuch de- 


famations and fanderous re- 


12 R. 4. tit. 
Juriſdiction 28. 


ports. 


King Richard the 


Second. 


nother ſueth a proviſion in 
the church of Rome, and there 


purſueth until he recovereth 


the church againſt the incum- 
bent, and after brought an ac- 


tion of account againſt him, as 


receiver of divers ſums of mo- 


ney (which in troth were the 


oblations and offerings which 


the incumbent had received :) 
and the whole court was of 


opinion againſt the. plaintiff 


and thereupon he became non- 


5 fait. 


and 


* 
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2 of a church in England, 
a 


Part V. 
ſalutari & maturd delibera- 
tione et conſultatione approba- 
verunt, acceptaverunt, et con- 


firmaverunt, ut ex eodem ſlatu- 
toomnibus manifeſtum & teſta- 


tum gi. Veruntamen illi qui 
falutares illas leges contra 
tam nefarios delinquentes ex- 
ercerent, diris erant devoti 4 
maledictis violati, et in ca- 
lumniam rapti ab illis, qui 
uſurpatam pontificis Romani 
juriſdictionem propugnabant : 

contra quos ſpeciali ſlatuts 
Parliamentario, per Regem 
et univerſum regnum facto, 
ejuſmodi maledicta, calum- 
nie, & defamationes probibita 
fuer unt. 


Regnante Richards 


Sec undo. 


RECTE OREM ecclf in 

'* Anglia alter in jus vo- 
cavit per proviſionem in cu- 
rid Romand, et ibidem ſce- 
tam ſuam adeo Proſecutus eft, 
quouſque in curia Romana 
ſententid lata fuit contra rec- 
torem : et paſtea action ſuam 
de computo contra eundem rec- 
torem, quaſi retentorem diver- 
ar um pecuniarum ſummarum 
producit : quæ pecuniæ e- 
rant oblationes et obvention 
per rectorem recepiæ, Ac. 
In hoc caſu tota curia ſenten- 
tiam contra querentem in 
actione de computo profere- 


bat, ſuper qua querens ul. 


terius non profecutus eff ſed 


cauſa aol 


gs Par- 


Part V. 


Parliamentarid authorita- 
te hoc anno declaratum erat, 


quod Anglia corona omntbus. 


| temporibus adeo libera fuit, 


ut nulli regno ſubdita ſed im. 


mediatè Deo, & non cuivis 
alteri ſuljecta fuerit, quodęue 
eadem, quantum ad majeſia- 
tem ej uſdem ſpeclat, in nulla 
re Romano Pontifici jubmittt 


debeat, nec leges aut flatuta 


hujus regni per ipſum anti- 
guari, aut imminui, ad per- 
petuam Regis ejus coronam, 


& majeſlatis jus, & to- 


tius regni ſubverſimem. Ad 
hac regni 


aſſeveravit, quad gue No- 
manus Pontifex attentaverit, 


funt manifejlo contra Regis 


coronam, et majęſtatis Jura, 
temporibus omnium ejus pro- 
genitorum uſitata & _ 


bata : quapropter et ipſi, et 
univerſa fidelis communitas 


ejuſdem regni, 4 Rege, e- 


Jus corond, & majeſtate a- 
rent in cauſis prefatis, & 


alas quibuſcungus ſuſceptis 


contra ipſum, ipſtus coro- 
nam, & majeſtatem, in / N- 


gulis uſque ad mortem. Re- 


gem præterea orabant, S 
Juſtitie nomine obſecrabant, 
ut ſeorſim examinaret ſingu- 
I proceres in Parliam', tam 


| ſpirituales quam temporales, 


et omnes Parliamenti ordines, 
quid in prenominatis ſenti- 
rent, gue tam aperte Re- 
giæ coronæ adver ſabantur, 


communitas in 
eo Parliamento affirmanter 
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It is declared by that Parlia- 5 de 


meat, that the crown of Engl. 


that it hath been in ſubjection 
to no realm, but immediately 


ſubject to God, and none other, 


and that the — ought not, 
in any thing touching the regal- 


ty of the ſame crown, be ſub- 


mitted to the Biſhop of Rome, 


nor the laws and ſtatutes of this 


realm by him fruſtrated or de- 
feated at his will, to the perpe- 


tual deſtruction of the King, his 


ſovereignty, crown, and regal- 
ty. and of all his realm. And the 
Commons in that Parliament 
allirmed, that the things at- 


tempted by the Biſhop of Rome 
be clearly againſt the King's 
crown and his regalty, uſed and 
approved in the time of all his 


wherefore 


progenitors: they 


and all the liege commons of 
the ſame realm, would ſtand 


with the King, and his ſaid 


crown, and his regalty, in the 
caſes aforeſaid, and in all 


other caſes attempted againſ} 


him, his crown, and his re- 


galty, in all points to hve 
and to die, And moreover 


they did pray the King, and 


him required by way of juſtice, 
that he would examine all the 
Lords in the Parliament, as 


weil ſpiritual as temporal 
ſeverally, and all the ſtates of 
the Parliament, how they 


thought of the caſes afore- 
ſaid, which were ſo openly a- 


gainft the King's crown and 


D 2 | in 


R. 2. cap. 5. 
bath been ſo free at all times, Nota. 


De Jure Regis 
in derogation of his regalty, 
and how they would ſtand in 
the ſame caſes with the King, 
in upholding the rights of the 
ſaid crown and regalty : where- 
upon the Lords temporal ſo de- 
manded, did anſwer every one 
by himſelf : that the caſes afore- 
ſaid were clearly in derogation 
of the King's crown and of his 


regalty, as it was well known, 
and had been of long time 


known ; and that they would 
ſtand with the ſame crown, 
and regalty in thoſe caſes eſpe- 
cially, and in ali other caſes 
which ſhould be attempted a- 
gainſt the ſaid crown and re- 
galty in all points, with all their 
power. And moreover it was 
demanded of the Lords Spi- 
ritual there being, and the pro- 
curators of others being abſent, 
their advice and will in all thoſe 
caſes, which Lords, that 1s to 
tay, the Archbiſhops, Biſhops, 
and other prelates being in the 
Parliament ſeverally examined, 
making proteſtations, that it 
was not their mind to deny 


or affirm that the Biſhop of 


Rome might not excommuni- 
cate Biſhops, nor that he might 
make tranſlation of prelates, 
after the Jaw of holy church, 
anſwered and faid, that if any 
_ executions or proceſſes made 


in the King's court as before 


were made by any, and cen- 
ſures of excommunications 
be made againſt any Biſhop 
of England, or any other of the 


Ecclifiaſtito. Part V. 
majeſlati Regie deroga- 


bant; guemodo etiam in 
predifiis cauſis cum Rege 
concurrerent in corenæ et ma- 
jeſlatis jure ſuſtentando, qua 
de re domini temporales in. 
terrogati ſinguli ſeorſim re- 


 ſponaerunt, quod cauſe pred 


manifeſio tenderent in Regia 
coronæ et eujdem majeſ!atis | 
derogationem, wut explorate 
cognitum eſl, et jam diu cog- 
nitum erat: quodgue ip 
omnibus viribus firmiter ſta- 


rent ab eadem corona et majeſ. 


late in cauſis potiſſimum præ- 
dictis, et omnibus aliis, quæ- 
cunque contra eandem coronam 
& majeſtatem ſuſciperentur, 
Domini ſpirituales ibidem 
præ ſentes, et procuratores a- 
liorum qui aberant, interro- 
gati erant, quid ſentirent ei 
frert vellent in cauſis illis om. 
nuibus : qui domini, viz. Ar. 
chiepiſcopi, Epiſcopi, et cæte- 
ri prelati in Parliamento ſe- 
oſim examinati, proteſtationi- 
bus prius fatiis, quod non 
erat ipſis in animo negare 
aut affirmare, Pantificem 
Nomanum non poſſe Epiſ- 
copos excommunicare, aut 
Pprælatos transferre. juxta 
ſanctæ ecclefie leges, reſpon- 
derunt & dixerunt, quod ji 
ullæ executiones vel proce 
ſus in curid Regis, ut an- 
tea, ab uilo faclæ ſuerint, tt 
excommunicationes cen ſura 
contra ullam Angliæ Epi- 
copum, vel alium quemuii 
8 * 68 
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ex fidelibus Regis ſubditis, 
quod ejuſmodi mandata exe- 
cuti ſuerint. Preterea 


ulle executiones ejuſmaditranſ*. 


lationum aliquorum prælato- 
rum prædicti regni, qui Regi 
& regno ſuo in primis uſui 
erant & neceſſarii, factæ 
fuiſſent; vel ſi prudentes ex 
eius confilio evocati ſint & 
longe a regno abducti ſine 
aſſenſu ejus, & contra quam 
voluerit, ita quod opes & 
theſaurus regni imminueren- 
tur, ea omnia eſe contra Re- 
gem ejuſque coronam ut in 
predifta petitione memoraba- 
tur: ſimiliter procuratores 
finguli per ſe de iiſdem re- 
bus examinati, idem in no- 
mine dominoram ſuorum re- 
| ſponderunt, perinde ac præ- 


fati Epiſcopi pronunciave- 


rant, et reſponderant; quod- 
que etiam prædicti domini ſpi- 
rituales, et vellent & debe- 
rent ſtare a Rege in hiſce cau- 
ſis, in corond eius ſarta tecta 
canſervanda, et omnibus a- 
lis cauſis ques ad coronam e- 
Juſque majeſtatem ſpectarunt, 
ut fide quam Regi debebant 
obligati fuerant. Unde Rex 
ex aſſenſu prefato, et prædic- 
te communitatis petitione 
ſlatuit, & ſanxit, quod ſi 
| guis in Nomand -curia vel 
alibi ejuſmodi tranſlationes, 
proceſſus, excommunicatio- 
uis ſententias, builas, inflru- 
| menta, aut alia quæcunque 
u ad Neem dominum 


King's liege people, - for that 


they had made execution of ſuch 


commandments : and thatifany 


executions of ſuch tranſlations 
be made of any prelates of the 
ſame realm, which prelates 


were very profitable and neceſ- 


ſary to the King, and to his ſaid 


realm; or that his ſage men of 
his council, and without his aſ- 
ſent, and againſt his will be 


withdrawn and eloyned out of 


the realm, ſo that the ſubſtance 
and treaſure of the realm might 


be deſtroyed, that the ſame was 


againſt the K. and his crown, 
as it was contained in the peti- 
tion before named; and like- 
wiſe the ſame procurators, e- 


very one by himſelf examined 
upon the ſaid matters, did an- 


ſwer and ſay in the name and for 


their lords, as the ſaid Biſhops 


had ſaid, and anſwered; and 
that the ſaid Lords Spiritual 


would and ought to ſtand with 
the K ing in theſe caſes, lawful- 
ly in maintaining of his crown, 


and in all other caſes touching 


his crown and his regalty, as 
they were bound by their alle- 
Whereupon the King 


glance. 
by the aſſent aforeſaid, and 
at the prayer of his ſaid 
Commons, did ordain and eſta- 
bliſh : that if any purchaſe or 


purſue, or cauſe to be purchaſed 
or purſued in the court of 


Rome or elſewhere, any ſuch 


tranſlations, proceſſes, and 
ſentences of excommunica- 
tion, bulls, inſtruments, or 
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any other things which touched /urm ſpretarint, contra ip- 


the K. their lord, againſt him, 
his crown, and his regalty, or 


his realm, as is aforeſaid: and 


they which bring within the 
realm, or them receive, or make 
thereof notification, or any other 
execution within the ſame 
realm, or without; that they, 
their notorious 
maintainers, fautors, and coun- 
ſellors, ſhould be put out of the 
King's protection, and their 
lands and tenements, goods and 
chattels forfeit to the King, 
and they be attached by their 
bodies if they may be found, 


and brought before the King 
co. Lit, 130. a. and his council, there to an- 
169, f. (wer to the 1 aforeſaid; or 


that proceſs to be made againſt 
them by Præmunire facias, as it 
is ordained in other ſtatutes of 


proviſors, and others which do 
ſue in any other court in dero- 
- gation of the regalty of the K. as 


by the ſaid act allo appeareth. 


In the Reignof King 


Henry IV. 


Tu. is reſolved that the Pope's 


Collector, tho' he have the 


Pope's Bulls for that purpoſe, 
hath no juriſdiction within this 


realm, and there the Archbi- 


ſhops and Biſhops, &c. of this 


realm are called the King's Spi- 


ritual Judges. 
By the ancient laws ec- 
cleſiaſtical of this realm, no 


procurators, 


Jum, ejus coronam et maje/ta-. 


tem, vel ejus regnum, ut præ- 
dic eft, procuraverit, vel 
procurari fecerit : et quia in 
regnum intulerint, vel recepe- 
rint, vel publicaverint, vel 
quovis modo in prædicto regno, 
vel extra executr fuer int; ; 
quod ipfi, eorum notarii pro- 
curatores, adjutores, faulores, 
conſultores, Regis protectione 


excluderentur, et eodem terra, 


tenementa & bona in Regis 
poteflatem redigerentur, ipſigue 
i invenirt poſſint apprebende- 
rentur, et coram Rege et ejus 
conſilio fiflerentur ad reſpon- 
dendum de prædlictis, vel ut 
proceſſus contra eos fieret per 
Premunire factas, ut ſanci- 
tum eft in altts ſiatutis de pro- 
viſoribus et aliis qui in alia 
curid ad Regie dignitatis de. 
rogationem jus ſuum perſe- 
quuntur, ut ex eodem ſlatuto 
plemus patet. 


*. H enrico 


Quarto. 


E terminatum efl quod 
Collector Papal”, vigore 


E Bullæ, nullum intra 


hoc regnum habet authorita- 
tem, & ibidem Archiepiſcs- 


pi, Epiſcopi, Sc. intra hoc 


regnum ſpirituales Tudices 
Regis nuncupantur. 

Per antiquas ecclefiafli- 
cas bujus regni leges, nemo 


bere- 
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man could be convicted of he- 


heretice pravitatis, que cri- 


men eft leaſe majeſtatis con- 
the Almighty, but by the Arch- 


tra di vinum numen, convinci 
poterat, niſi ab Ar chiepiſcopo 
& unverſo guſdem provinae 
clero, & inde abjuratus, poſ- 
tea de integro convictus & 
condemnatus a clero ejuſdem 


provinciæ in- ſynodo general : 5 


fed flatutum 2 H. 4. c. 15. 


authoritatem ep iſcopo diccęſids 


hæreticos condemnandi tri- 


buit : 


chio ad concremandum com- 
mitti non poterat, donec ſemel 
abjuraſſet, & in eandem vel 
aliam herefin relapſus fuiſſet : 


unde luce clarius eff, quod 
Rex conſenſu parhament! di- 


rexit formulas procedendi cu- 
ris ecclefiaſticis in bæreſios 
cauſis, & alits magis ſpirt- 
tualibus. 

Papa non poteft mutare le- 
ges Angliæ. 

Judices 
quod flatuta, qua ad Papa- 
les proviſiones ad beneſicia ex 
eccleſiaſticorum hominum pa- 
tronatu coercendas acta fue- 
rent, eo quod eccleſiaſtici in ſud 
Jufia cauſa Papalibus provi- 
flombus contradicere non au- 
derent : adeo ut illa flatuta 
tantum ad leges communes 
confirmandas fuerit ſancita. 

Excommunicatio per Pa- 
pam fatta nullam vim in 
Anglia babet, et cadem n fi Zni- 


guodgue ante flatutum 
illud hæreticus ſeculari bra- 


pronunciarunt, | 


ritual men, 


reſy, being high treaſon againſt 


biſhop and all the clergy of that 
province, and after abjured 
thereupon, and after that newly 
convicted and condemned by' 
the clergy of that province, in 
their general council of convo- 
cation: but the ſtat. of 2 H. 4. 


c. 15. doth give the Biſhop in 


his dioceſe power to condemn 
an heretick; and that before 
that ſtat. he could not be com- 
mitted to the ſecular power to 


XX + 


3 Inſt. 40. 


On the ſtat. was 
the writ De He- 
retico combur- 
endo founded, 

which is now 
annulled by ftat, 


29 Car. 2. c. g. 


be burnt, until he had once ab- 


jured, and was again relapſed 


to that, or ſome other hereſy; 
whereby it appeareth that the 


King by conſent of Parliament 


diretted the proceedings in the 
Eccleſiaſtical court in caſe of 
hereſy, and other matter more 
ſpiritual. 

'The Pope cannot alter the 
laws of England. 

The Judges ſay, that the 
ſtatutes which reſtrain the 
Pope's proviſions to the bene- 
fices of the advowſons of ſpi- 


11 H. 4. 37. 


11 H, 7 69. 76. 


were made, for 


that the ſpiritualty durſt not in 


their juſt cauſe ſay againſt the 
Pope's proviſions: ſo as thoſe 


ſtatutes were made, but in 
affirmance of the common 


33 made by 
the Pope is of no force in Eng- 


land, and the ſame bei ing certi- 


D 4 „ ſied 


5 And ſo are all 
ſtatutes which 


- reſtrain eccleſi- 


aſtical juriſdic- 
110n. 14 H, 4. 

f. 14. Vide 30 
E. 3. Ab. AM; - 
pl. 19. before. 
Vide 13 E. Cer- | 
tificat. 6. 


IN 


De Jure Regis 


Vide 20 H. 6. b. fied by the Pogh into any court 


Tt * 3 in England ought not to be 
F. N. B 64. F. allowed, neither 1s any certifi- 
Antea 15. b. cate of any ex communication 


Fot. a6. b. 25. F. available in law, but that which 


is made by ſome Biſhop of 
England, for the Biſhops are 
by the common laws the im- 
mediate officers and miniſters 
of juſtice to the King's courts 
in cauſes eccleſiaſtical. 
If any Biſhop do excommu- 
nicate any perſon for a cauſe 
that belongeth not unto him, 
the King may write unto the 
| Biſhop, and command him to 
aſſoyle and abſolve the party. 


Note, Biſhops 
are temporal 
officers. 


14 H. 4. 14, 


If any perſon of religion ob- 
tain of the Biſhop of Rome to 
to be exempt from obedience 
regular or ordinary, he is in 
caſe of Premunire, which is 
an offence, as hath been ſaid, 


Statute de 2 Ho 
4+ cap. 3. 


contra regem, coronam, & dignt- 


tatem ſuas. 

The commons did grievouſly 
complain to the King, at the 
Parliament holden in the ſixth 


Statute de 6 H. 
4. cap. 1. 


year of H. 4. of the horrible 


miſchiefs and damnable cul- 


toms which then were intro 


duct of new in the court of 
Rome, that no perſon, Abbot 
or other ſhould have proviſion 
of any archbiſhoprick or bi- 
ſhoprick which ſhould be void, 
till he had compounded with 
the Pope's chamber, to pay 


great and exceſhve ſums of 


Ceclefgaſtico. 


anlea dictuni 
eſus coronam, et dignitatem. 


Patt V. 


ficata per Papam alicui_curie 
in Anglia admitti & appre- 
bari non debet, neque alicujus 
excommunicationis ejuſmadi 
ſigniſfcatio in lege vim habet, 
ſed que per aliguem Angliæ 
EApiſcopum fafta fit : Epiſcopi 
enim per leges communes ſunt 
offictarii immediati, & Juſ 


ticiæ adminiſiri ad curias 


Kegis in cauſes eccleſiaſticis. | 


St Epiſcopus perſonam 


quamceurgque excommunicave- 


rit, pro cauſa ad eundem 


Epiſcopum non ſpectante; 
Rex in.eo caſu ſeritat hujuſ- 


modi Epiſcopo, ei præcipiens 


perſonam illam nodo excom- 
municationts ſic innodatam 
abſolvere. _ | 

Sigua religinſa perſona a 
Pontiſice Romano impetrave. 
rit, ut ab obedientid regulari 
eximatur, incurret Præmu- 
nire, quod i crimen ut jam 
contra regem, 


In Parliaments habito an- 


no 6 Henrid quarti, com- 
munitas 


Regni querelam 
graviſſumam Regi exhibuit 
de flagitiis atrocibus, & 
damnanda conſuetudine, tum 
temporis in Romanam curiam 
recens introductis, Viz. quad 
nulla perſona, Abbas, vel 
quiſpiam alius, proviſionem 


alicujus archiepiſcopatus, vel 


epiſopatus vacantis ha- 
beret, priufquam cum Pa- 
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pali camera tranſegerit, ad 
magnam vim pecuniæ per ſol- 


vendam, tam pro primitiis 


ejuſdem archiepiſcopatus vel 
_ epiſcopatus, quam pro aliis 
minoribus penſitationibus in 
eadem curid: et quod ea vis 
pecuniæ, vel major pars ej us 
pre manibus ſolperetur, que 
pecuniæ ſumma dupls vel 
triple ad minimum major erat 


quam que ſuperioribus tem- 
poribus in eadem camera & 


alibi, ratione ejuſmodi pro- 
viſſonum ſolvi ſelebat, unde 


ad prædictam curiam aſpor- 
tata fuerat, & futuris tem- 
poribus aſportanda eſſet, ad 
archiepiſcopatus, vel epiſco- 
patus intra prædictum reg- 


num, & alibi intra Regis 


dominia exhauriendos, ſi mo- 
do ſalutare remedium non 
| adhiberetur, Rex ad bo- 
norem Dei omnipotentis, tam 
ad damna & detrimenta 
regni, quam ad pes icula 
animarum ipſorum, qui ad 
archiepiſcopatus & epiſco- 
patus intra regnum Angl', 
& alibi intra Regis dominia 
extra prediflum regnum, 
propulſanda, concilio et af- 
ſenſu magnatum regni ſui in 
Parliamento ſtatuit et ſanxit, 
quad ipfi et ipſorum ſin- 
guli, qui predifie camere, 
vel alibi, pro ejuſmodi 
primitiis & ſervitis ma- 


jorem vim pecuniæ ſolve- 
rent quam retroadtis tempc- 


* 


money, as well for the firſt 


fruits of the ſame archbiſhop- 
rick or biſhoprick, as for the 
other leſs ſervices in the fame 
court : and that the ſame ſums, 
or the greater part thereof be 
paid before-hand, which ſums 
paſſed the treble or the double 
at the leaſt of that that was ac- 
cuſtomed of old time to be 
paid to the ſaid chamber, and 
otherwiſe by the occaſions of 
ſuch provitions, whereby a 
great part of the treaſure of this 


realm had been brought and 
magna pars opum hujus Regni 


carried to the ſaid court, and 


alfo ſhould be in time to come, 


to tbe great impoveriſhing of 
the Archbiſhops and Biſhops 
within the ſame realm, and 


elſewhere within the King's 


dominions, if convenient re- 


medy were not for the ſame 


provided. The King to the ho- 
nour of God, as. well to eſchew . 
the damage of this realm as the 
perils of their ſouls, which owen 
to be advanced to any archbi- 
ſhopricks and biſhopricks with- 
in the realm of England and 
elſewhere within the King's 
dominions out of the fame 
realm, by the advice and affent 
of the great men of his realm 


in the Parliament, did ordain 


and eſtabliſh, that they and 
every of them ſhould pay 


to the faid chamber or other- 


wiſe, for ſuch fruits and ſer- 
vices greater ſums of money 


© than had been accuſtomed to be 
paid in old time paſt, they and 


every 
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MM King Richard the ſecond, 


5+ cap. 4. 


Statute de H. 
4+ Cap. 6, 


bends, 


* 


every of them ſhould incur the 
forfeiture of as much as they 
may forfeit towards the King, 
as by the ſaid act appeareth. 


No perſon religious or ſecu- 
lar, of what eſtate or condition 
that he were, by colour of any 
bulls, containing privileges to 
be diſcharged of tithes pertain- 
ing 


hoſpitals, vicarages, 
purchaſed before the firſt year 


or after, not executed, ſhould* 


put in execution any ſuch bulls 
fo purchaſed, or any ſuch bulls 


to be purchaſed in time to 
come, upon the pain of a Præ- 
munire, as by the faid 20 ap- 


Peareth. 


In the Reign of King 


Henry V. 


| $tatut. de ; . PÞ N an act of Parliament made 


in the third year of King H. 


5. it is declared, that whereas 
in the time of King H. 4. fa · 
ther to the ſaid King the 7th 


year of his reign, to eſchew 


many diſcords and debates, and 


divers other miſchiefs which 
were likely to ariſe and happen 


becauſe of many proviſions then 


made, or to be made by the 


Pope, and alſo of licence there- 


upon granted by the ſaid late 
King, amongſt other things, it 


was ordained and eſtabliſhed, 


De Jure Regi Feel: i. 


laris cujuſtunque loci vel con- 


pariſh churches, pre- 


ſpeftantibus 
| Bulle impetratæ fuiſſent ante 


ſub pena Premunire, ut ex 


ſcilicet anno ſeptimo regni 


ex licentia inde per eundem 
nuper Regem conceſſa, in- 


| 


Part V, 
ribus ſolvi conſuevit, ip/i 7 & 
ipſor fingult incurrerent tan- 
tam multtam quantam erga 
Regis mulctari poſſent, ut ex 
wodem flatuto liguido conſlat, 

Nemo religioſus vel ſecu- 


ditionis, ſub obtentu bullarum 
quarumcunque cum privilegiis, 
ut exonerarentur decimis ad 
eccleſic ras parochiales, præben- 
das, hoſpitalia, vicariaſque 
(que quidem 


Regis Richardi ſecundi an- 
num primum, vel pofiea, & 
non executiont mandatæ fue- 
rant) exequeretur ullas ejuſ- 
modi Bullas ita impetratas, 
aut in futurum impetrandas, 


eodem ſiatuto clare elucet, 


Regnante Henrico 
Rent. 


7 N faatuto Parliamentario 

anno tertio Regis Henrici 
quinti facto declaratur quod 
guandeguidem tempore Regis 
Hen. 4. patris ejuſdem Regis, 


ejuſdem, ad evitanda multas 
contentiones, lites, & varia 
alia mala probabiliter tunc 
exoritura ex multis proviſioni- 
bus per Papam tunc con- 
ceſſis, et concedendis, & etiam 


ter alia ſcitum & ſancitum 
5 | "oral 
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erat, quod nulla ejuſmodi li- 
centia aut facultas, ita con- 
ceſſa ante predie? flatutum, 
aut poſlea concedenda, vim 
' haberet ad conferendum ali- 


quod beneficium plenum, quod 


ſuum habuit incumbentem die 
quo ejuſmodi licentia aut fa- 
cultas data fuerit ; mbilem- 
mus diverſæ per ſonæ, que 
Papales proviſiones ad diverſa 
beneficia in Anglia et alibi, 
& regiam licentiam eaſdem 
proviſiones exequendi habent, 
ſub pretextu earundem pro- 
viſionum, facultatum & ac- 
ceptationum prædictorum be- 
neficiorum nonnullos ſuis be- 
neficiis dolo malo excluſerunt 
quibus longo jam tempore ga- 


vii ſint, et incubuerint ex 


collatione indubitatorum pa- 
tronorum ſpiritualium ipſis 
cagitato & debite facta, ad 
corundem incumbentium la- 
tum enervandum & diſtur- 
bandum. Rex ſummo ſtu- 
dio eju{modi mala propulſandi 
flatuit & ſanxit, quod omnes 


incumbentes cujuſlibet bene- 
ficrt eccleſiaſtici, ex patronatu, 


collatione, vel prefentatione 
ecclefiaſticer” patronor', quie- 
1% & pacfice iiſd' frueren- 
tur ſme ulli inquietatione, 
moleſlatione, aut vexatione, 


Jub ejuſmadi proviſanum, 


acceptatio- 


facultatum & 
num prætextu et quod om- 
nes licentiæ, ac faculatates 


ar ejuſmodi proviſionibus 


that no ſuch licence or pardon 
ſo granted before the ſame ordi- 
nance, or afterwards to be 
granted, ſhould be available to 
any benefice full of any incum- 
bent, at the day of the date of 
ſuch licence or pardon granted: 
nevertheleſs divers perſons, hav- 


XXV 


ing proviſions of the Pope of 
divers benefices in England and 


elſewhere, and licences royal 
to execute the ſame proviſions, 


have by colour of the ſame 


proviſions, licences, and ac- 


ceptations of the ſaid benefices, 


ſubtily excluded divers per- 
ſons of their benefices, in 
which they had been incum- 


bents by a long ſeaſon of the 


collation of the very patrons 


ſpiritual, to them duly made to 


their intent, to the utter deſtrue- 


of the ſame incumbents. The 
King willing to void ſuch miſ- 
chiefs, hath ordained and eſtab- 
liſhed, that all the incumbents 


of every benefice of holy church, 


tion and enervation of the eſtates 


of the patronage, collation, or 
preſentation of ſpiritual patrons. 


might quietly and peaceably 


enjoy their faid benefices, with- 


out being inquieted, moleſted, 


or any Ways grieved, by any 


colour of ſuch proviſions, li- 
cences, and acceptations: and 


that all the licences and par- 


dons upon and by ſuch pro- 


viſions made in any manner, 


ſhould be void, and of no va- 
lour ; and if any feel himſelf 


grieved, 


 grieved, moleſted, or inquiet- 


De Fure Regis E eclefiaſtico. ; 


ed, in any wiſe from. thence- 


forth by any, by colour of ſuch 


proviſions, licences, pardons, 
or acceptations, that the ſame 
moleſtors, grievers, or inquie- 


tors, and every of them, have 
and incur the pains and puniſh- 


ments contained in the ſtatutes 
of proviſors before that time 
made, as "7 the 1 * appear- 


eth. 


Statut. de 2 H. 
5. cap. 7. 

(a) Lollardy a 
Lolio. For as 
cockle is the de- 
ſtruction of the 
corn, ſo is here- 
ſy the deſtruc- 
tion of true re- 
ligion, v is 


Stat. 6 2 K 5. 
os 1. I 


A ſtatute was made ſor ex- 


f tirpation of hereſy, and lollardy 


(a) whereby 'full power and 
authority was given to the Jul- 
tices of Peace, and Juſtices of 
Aſſiſe to enquire of thoſe that 
hold errors, hereſies, or lol- 


lardy, and of their maintain- 


ers, &c. And that the She - 
riff or other officers, &c. may 
arrelt and apprehend them. 


En diabolice fruftus reli ea. 


2 Perperam ſane, 1 4 potius a 


Gaultero Lolbard Germanico quo- 


dam, qui floruit circa annum Dom. 


1310 Spelm. Glolſ. Tit. Lollardia. 


4.4 ch 43 Linwood zoo. gta: 43+ 


The King by confent - of 
Parliament giveth power to or- 
dinaries to enquire of the foun- 


dation, creation, and governance 
of hoſpitals, other than ſuch as 
be of the King's foundation, 


and thereupon to make correc- 
tion and reformation according 


to the eccleſiaſtical law. 


Part v 
ullo modo fate irrite int, 
& nullius momenti : quod fi 
quis ſe ab aligus dive xatum, 


exagitatum, aut moleſiiis af- 
ectum ullo modo jam inde 


| ſentiret, ſub ejuſmodi proviſi- 


onum, licentiarum, facul- 
tatum, aut acceptationum pre- 


textu, qui :ta moleſiias faceſ- 


ferent, gravamina injicerent, 
aut quietem d. Nur barent, ip 
forum ſinguli pœnam & ani- 
madver ſionem que in latuto de 
proviſarib' fatto ſubeant, ut ex 
eodem ſlatuto planiſſume liquet, 

Statutum ad extirpandam 
herein, & hæreticam pravi- 
tatem factum erat, quo ple- 
naria poteſlas & authoritas 
Eirenarchis, & affiſarum Fuſ- 
ticiariis data, inquirendi de 
illis qui errores, Þereſes, vel 
hereticam pravitatem de fen- 
dunt, & de eorum fautoribus, 
Sc. Et quod Vicecomes, vel 
alius officiarius, eos appre- 


hendere polſit, (4+ 1. e. ad Com- 


burendos.) 


Inſeliæ PER & Keile domi- 


nantur avene. Virgilius. 
Et careant loliis oculis witian- 
' tibus agri. Ovidius. 


Re ol nſu Feen 
rio dat * poteftatim 
| mnquir endli fundatione, 
erectione, 4 i/tratione hoſ- 
pitalium, præterquam eorum 
gue ſunt ex Regis fundatione, 
& etiam corrigendi & refor- 
mand! Juxta legen eccleſs aftt- 
cam, 

Regnants 


Part V. 


Regnante 2 enrico 
2 exto. % 


Fr Kemmonicat faga, & 


fegnificata per Papam 


nullam dim hab:t ad ali- 
quem incapacem in Anglid 
reddendum : 
tiguas liges communes, priuſ- 


quam ſiatutum de juriſdictio- 


ne externa Factum erat. 


Rea ſolummodo potęſt con- 
& licentiam dare” 


' cedere 
Fundandi ian paratiemem bi- 
ritualem. 

Tempore Regis Hen: 6. 
Pontifex Romanus literas 
| feripfit ad derogation Reg 
& majeſtatis ejus, & eccle- 
ſiaſtici ne hiſcere quidem 
contra auſi ſunt; derum 
Humfridus Dux Gloceſtriæ, 
(/cuicet ne perirent 9 in _ 
Pw” 


Regnante Edwardo 


Quarta. | 


Dar do Quarto regnan- 
"mT Wo} Pontifex Romanus 
Priori Sancti Johannis aſylum 
mmfra prioratum ſuum con- 
ceſſut 3 h:c diſceptatum e- 
rat, E Prior . bi vendica- 


dit; verum Tucdlices pronun- | 


ciarunt Papam nullam ha 
buiſſe poteſtatem conceden- 


di aliqua ajyli Jura in hoc 


regno, &igitur legis ſen- 
tentia inprobatum erat, & 
minimè ber miſſum. POT 


ot the King's Eccleſiaſtical law, 


ny man 
et hoc per an- 
common laws 
flatute was made enn 


In the en of {King 1 


JN the reign of King Edward 


A 
In the Reign of King 
Henry VI. 


X communication 60 made 3 Hl. 6. f. 3. 

and certified by the Pope, : n . 
is of no force to diſable a- — 27. a. 
within England : 
And this is by the ancient 
before any 


foreign juriſdiction. 55 
The (5) King only may o. 6. f. 16. b. 

grant or licence to found a C) 4 Co. 197.b. 

{picitual incorporation. B 


1 In the reign of King Henry 1 H. 7. 10. 


the Sixth, the Pope writ let- 

ters in derogation of the King 

and his regalty, and the 

churchmen durſt not ſpeak a- 

gainſt them; but Humfrey 

Duke of Glouceſter for their : 
ſafe keeping put them into 3 


the fire. 


Edward IV. 


1 H. 7. 20. 
the Fourth, the Pope grant: 


ed to the Prior of St. John's, 


to have ſanctuary within his 
priory; and this was pleaded. 
and claimed by the Prior; 
but it was reſolved by the 
Judges, that the Pope had no 2 


power to grant any ſanctua- 


ry within this realm, and 
therefore by judgment of 
the law the lame was diſal- 
| lowed. | 


There 


9 E. 4. 3. Vide 
F. N. B. f. 44. 
H. agreeth here- 
with. 


that 


e it Pn 
King's 


che opinion of the 


that if one ſpiritual perſon 
ſue another ſpiritual man in 
5 the court of Rome for a mat- 
ter ſpiritual, where he might 
have remedy before his or- 


that dioceſe within the realm, 
Duia trahit ipſum in placitum 
4 extra regnum, 1ncurreth the 
danger of a Premunire: an 
heinous offence, being contra 
ligeantiæ ſug debitum, in con- 
temptum domini Regis, & con- 
tra coronam & dignitatem ſuas; 
by which it appearetb, how 
grievous an offence it was 
againſt the King, his crown 
and dignity, if any ſubject, 
although both the perſons and 
cauſe were ſpiritual, did ſeek 
for juſtice out of the realm, 
as though either there want- 
ed juriſdiction, or juſtice was 
not executed in the eccleſi- 


Which (as it hath been ſaid) 
- was an high offence con- 
tra Regem, coronam & * 
tatem ſuas. 

In the King's Courts. of 
record, where felonies are de- 
termined, the Biſhop or his 
deputy ought to give his at- 
tendance, to the end that if 
any that is indicted and ar- 
raigned for felony, do demand 


9 K. 4. 28. 
Bohun's Exam. 
Leg. Angliæ 

p- 15. | 

2 Inft. 114. 

Hale's Pl. Cor. 
240. 


the ordinary may inform 
the court of his ſufficiency 
or inſufficiency, that is, whe- 
1 ther he can read as a clerk 
or not, whereof notwithſtand - 


Bench had been oftentimes, 


dinary, that is the Biſhop of 


aſtical courts within the ſame; 


Epiſcopus ejuſve 
ol & 
dere 


the benefit of his clergy, that 


Habilitate 


Part V. 


Eo boa per ſpicuum ft, 
quod , tribunal regium ſæpe- 
numero in ed fuit opinione; 
guod fr aliquis eccleſi afticus 
alium eccleftaſticum in jus. 
vocauerit in curia Romana 
de re alipuã eccleſiaſtica, rum 
coram ordinario qui oft Epiſ- 
copus diœceſios intra regnum 
fibi remedium compararet, 
quia trahit ipſum in placi- 
tum extra regnum, pœnam 
præmunire incurrit: delictum 
ſane atrox contra ligeanti 
ſue debitum, in contempt' 
Dom' Regis, & contra coro- 
nam & dignitatem ſuam : unde 
patet quantum erat delif? con- 
tra Regem, ſuam coronam & 
dignitatem, fi quis ſubditus 
(guamvis & perſona & cauſa 
efſet eccleſiaſtica jus ſuum 
extra regnum perſequere- 
tur, quaſi vel Juriſdictis de. 
Het, vel juſtitia non cole- 
retur in curiis eccleſiaſti- 
cis intra regnum, quod ut 
fam diximus nefarium erat 


_ deliff contra Regem, coronam 


dignitatem ſuas. 


Ts curiis domini Regis 
(ad quarum Ccognitionem 
crimina felome ſbectant) 
deputa- 
0 Alten- 
debet, eo nimirum 
propoſi Ho, quod 7 aliguis 1 
bidem de felonia indiftatus 
& arreflatus exiſflens cleri- 
cale privilegium betierit, 
ordinarius 4 curium 
illam de habilitate five in- 
 bujumadi delin- 

guentis 


tus 


quentis poterit informare, 
ſcilicet utrum legere vaveat ut 
clericus ſive non; & tamen 
ordinarius in eo caſu ſenten- 


tiam ſuam ut judex ferre non 


pateſt, ſed tantummods . 


ficio miniſtri curiæ regalis 
fungitur; & judictum utrum 
hujuſmodi perſona fit habi- 
lis aut inbabilis, ad judices 
curias illis ſolummodo ſpec - 
tat: ac quodcunque illis ab 
ordinario informatum erit, 
10% Fudices ſuper debit” exa= 
minatione delinquentis, ſen- 
tentiam ſuam contra ordina- 
ri 


poſſint, quia Fudices illi a Re- 


relationem promulgare 
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ing the ordinary is not to judge, 


but is a (a) miniſter to the 
King's court; and the Judges 
of that court are to judge of the 
ſufficiency or inſufficiency of the 
party, whatſoever the ordinary 
do inform them, and upoa due 
examination of the party, may 
give judgment againſt the ordi- 
nary's information, for the 
King's Judges are the proper 
and only Judges of the cauſe, 


ge alſignati ſunt ejuſdem cauſe 


proprii & ſoli judices. 
Excommunicatio Papalis 

nullius eff momenti aut au- 

thoritatis in regno Angliæ. 


Tempore hujus Reg Ed. 


guarti legatus Papalis Caliti- 
um venit, animo in Angli- 
am trajicendi, verum Rex & 
gui ab ejus concilio, nolue- 


runt permittere ut Angliam 


ingrederetur, priuſquam jus- 


Jurandum præſtitiſſet ſe ni- 


bil contra Reg vel ejus co- 
ronam machinaturum; quod e- 
nam alteri Legato Papali ip- 
fo regnante factum : et hoc ita 
| relatum gt 1 H. 7. F. 10. 


Regnante Richards 


guod judicium vel excoms 


The Pope's excommunica- 
tion is of no force within 


realm of England. 


* 


In the reign of King Ed- 
ward the Fourth, a Legate 


xxvii 
(a) Stanf. Gar: 


13 3. a, 
7 Ed. 4. 29. 
accord. 


I2 E. 4. . 16. 


the 


from the Pope came to Calais, 


to have come into England, 


but the King and his Council 


would not ſuffer him to come 


within England, until he had 


taken an oath, that he ſhould 
attempt nothing againſt 


the 
King or his crown: and ſo the 


like was done in his reign to 


another of the Pope's Legates: 
and this is ſo reported in 1 Hen. 
7. fol. 10. 


In the Reign of King 
Richard III. 
T is i reſolved by the Judges, 


that a judgment or ex- 
© <2 Gs 


2 R. 3 f, 22. : 


Y H. 7: g. 10. 


Statut. de 
1 H. 7. C. 4. d 


Parliament 
by authority of the ſame; 
that it be lawſul to all Arch- 


De Jure Regis Eccl:;fiaflico. Part V. 


communication in the court of 
Rome ſhould not bind or pre- 
judice any man within England 
at the common law. 


Henry VII. 


IN, the reign of King Henry 


VII. the Pope had - excom- 


municated all ſuch perſons 


whatſoever, as had bought a- 


lum of the Florentines; and it 


was reſolved by alk the Judges 


of England, that the Pope's ex- 


communication ought not to 


be obeyed, or to be put in ex- 


ecution within the realm of 
England. | OR 
In a Parliament holden in 
the firſt year of King Henry 
VII. for the more ſure and like 


reformation of Prieſts, Clerks, 
and religious men, culpable, 


or by their demerits openly 


their bodies, contrary to their 
order; it was enacted, 


advice and aſſent of the Lords 


Spiritual and Temporal, and 


Commons in the ſaid 


aſſembled, 


the 


In the Reign of King 


municatio in curia Romans 


non obligaret vel præjudica. 


ret cuipiam in lege communi 


in regno Angliæ. 


Regnante Henrico 
© Deptims. 


HE nrico ſcptimo regnan- 


* = te, Pontifex Romanus 


ſacris inter dixit quotquot alu- 


men a Flirentinis emiſſent ; 
ab omnibus tamen Jingle 


judicibus pronunciatum eſt, 


quod Papalis interdictio non 


obediretur, aut executioni man- 


daretur in regno. Angliæ. Jy 


In Parliamento an' primo 


Regis Henrici Septimi ba- 


or- 
dained and eſtabliſhed, by the 


and 


| biſhops and Biſhops, and other 


ordinaries, having epiſcopal 


juriſdiction, to puniſh and chaſ- 


tiſe Prieſts, Clerks, and reli- 


gious men, being within the 
bounds of their jurisdiction, 
as ſhall be convicted afore 
them by examination, and 


guotguot caram illis 


bito ad majcrem & effica- 


ciorem reformationem ſa- 
cerdotum, clericorum, & per- 


| ſenarum religioſarum, qui 
noiſed of incontinent living in 3 


o incontinentiam vel in cri- 
men vocati, vel vulgo male 
adierunt contra 


Pr ofeſfion*, [latutum, ordina- 


tum & ſancitum erat concilis 


& afſenſu dominorum ſpiri- 


tualium & temporalium, & 


communitatis eodem Par- 
liamento, & juſdem auiho- 
ritate, quod omnes Archi- 
epiſcopi & Epiſcapi, & ali 
erdinarii, guibus eft juriſe 
dictio epiſcopalis, poſſint 
ex jure punire & caſiigare 
ſacerdotes, clericos & fer- 


 fonas religioſas, intra jus iſ- 


dictionis ipſorum limites, 
exd- 
mina- 


ipſorum 


9 
« «© a 4. a 8 a —_ 


P 
C 


0 :. * 3 » * 


minatione, vel alia legitima 


probatione requiſita per legem 


eccleſiaſticam, convicti fuer- 
int adulterii, fornicationis, 
inceſtus, vel alicujus inconti- 
nentiæ carnalis, eoſdem incar- 
cerando, et in carcere deti- 
nendo, quamdiu illis pro pru- 
dentia viſum fuerit juxta de- 
liai gravitatem: quodgque 
nullus prædictorum Archicpiſ- 
coporum. Epi ſcoporum, aut 
Ordinariorum in jus vocentur 
ulld aftione de 1ncarceratione 


injuſld: ſed quod in cauſis 


præd', virtute hujus ſlatuti, 
int omnino inde exonerati. 


Rex eft perſona mixta, 


| quia cum ccleſiaſticam tum 


temporalem juriſdictionem ha- 
— 
Per leges eccleſiaſticas in 
hoc regno approbatas, unus 
ſacerdos duo beneficia habere 


non poteſt, nec baſtardus ſa- 


cris initiari: verum Rex ec- 


eleſiaſticd poteſſate et juriſdic. 


tione quam habeat, in utro- 


que diſpenſare poteſt; quia 


mala ſunt prohibita, et non 


Regnante Henrico 


Ofavs.. 


ST atuto Parliamenti habi- 

ti 24. Regis Hen. oftavi 
facto per regem, Epiſcopas 
24. Abbates & Priares 29. 


(totidem enim tunc erant 


| domini Parliamentarii) per 


Vol. III. 
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In the Reign of King 


XXVIIIi 
lawful proof requifite by the 
law of the church, of adultery, 
fornication, . inceſt, or any 

other fleſhly incontinency, by _ 
committing them to ward and 
priſon, there to abide for tuch 

time as ſhall be thought to 

their diſcretions convenient 

for the quality and quantity of 

their treſpaſs: and that none 

of the ſaid Archbiſhops, Bi- 
ſhops, or ordinaries aforeſaid, 

be thereof chargeable, of, to 


or upon any action of falſe or 


wrongful impriſonment, but 
that they be utterly thereof 
diſcharged in any of the caſes 
Aae by virtue of his act. 


RNer (a) eft perſona mixta, ro H. 7. 18. 


becauſe he hath both eecleſi- 2 Roll. 657. 

aſtical, and temporal juriſdie- 23 Co 15. 
tion. 4 To Hob. 17. Davis 
By the eccleſiaſtical laws 4% _ 
allowed within this realm, a a 

Prieſt cannot have two (5) be- (3) Hob. 147. 

nefices, nor a (c) baſtard can (e) Hob, 247. 

be a Prieſt. But the King 
may by his eccleſiaſtical power 

and juriſdiction diſpenſe with 

both of theſe, becauſe they 

be mala prohibita, and not mala 


per ſes | 


_ Henry. VIII. 


1 8 2 | 
made the 24th year of 8. 12. This fa. | 

K. H. 8. that 18 to lay, by the rute ach 5 

King 24 Biſhops, 29 &A by. nnen 


__ cient laws of 


bots and Priors, (for fo many England, as 
were 


Parlia maniteſtly ap- : 


then lords of on 
f ment,) !* 3 


E 


- Eſgliſe pl. 12. 

The Pope was 
permitted to do 
certain things 


been faid. See 
Br. Abr. tit. 
preientment al 


within this 
realm by uſur- 
pation, and not 
of right, until 
the reign of 

H. 8. 


| | (a) Ant, vii. b. 


De Jure Regis - E cclefaſties; "2. art v 


| that which hath ment,) by all the lords tem- 


ral and the commons in that 
arliament aſſembled, it is de- 


clared, that where by divers 
ſundry old authentic hiſtories 


and chronicles, it was mani- 
feſtly declared and expreſled, 
that this realm of England is 
an empire, and ſo hath been 
accepted in the world, governed 
by one ſupreme head and King 
having the dignity and royal 
eſtate of the (a) imperial crown 
of the ſame, unto whom a body 


politic compact of all forts and 


degrees of people, divided in 
terms and by names of ſpiri- 
tualty and temporalty, been 
bound and ought to bear next 
to God, a natu'al and humble 


obedience, he being alſo infti- 


_ tute and furniſhed by the good- 


neſs and furtherance of Ab 
mighty God, with plenary, 
whole, and entire power, pre- 


heminence, authority, prero- 


gative and Juriſdiction, to 
render and yield juſtice and 


final determination to all man- 
ner of folks, reſiants, or ſub- 
Jes within this his realm, in 
all cauſes, matters, debates, 
and contentions, happening to 


occur, inſurge or begin within 


the limits thereof, without re- 
ſtraint or provocation to any 


foreign princes or potentates of 


the world: the body ſpiritual 


whereof having power when 


any cauſe of the law divine 


happened to come in queſti- 
on, or of ſpiritual learning, vine vel ecclefiaftice ij 


ſuprems capite et Rege, qui 


majeſtatem, cui corpus poli- 


ime a Deo præſlare debet; 


benignitate & gratia, inſtrui. 


cum corpus item eccleſu- 
ſicum poteſlatem habeat, 


omnes dominos temporale, 
et communitatem in «dem 
Parliamento declaratum «ft, 
quod cum ex variis hiſtoriis 
ac chromets antiquis et fide 
dignis clariſſime conflat, hae 
Angliæ regnum imperium eſſe, 
ita per univerſum orbem 
terrarum habitum fuiſſe, 
quod adminiftratum ab ung 


imperialis corona ejuſden 
dignitatem & regiam habe 


ticum, ex populo eujuſcunque 
loci et ordinis compatium, 
nominibus ecclefiafticorum # 
laicorum diftinflum, obſtric- 
tum eft, ac naturalem ſub. 
miſſamque obedientiam prox 


cum ille etiam divint numini 


tus & munitus fit poteſiats 
præbeminentia, authoritut, 
prærogativa plenaria inis. 
gra et omnimoda, ad jufti 
tiam reddendum et jus d. 
cidendum omnibus ſubdi- 
tis & reſidentibus intra hu 
ſuum regnum, in omnibu 
cauſis, litibus, & contenti- 
onibus exorientibus & pub 
lulantibus, intra ej uſdin 
limite, fine probibitum 
aut provocatione ad qui 
vis exteros orbis terrarun 
principes aut monarchas: 


quando ulla cauſa legis tr 


ciplin 


—_ 
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ciplinæ in quſtionem venit; 
quod declaratum, explicatum, 


& demonſiratum erat per 


eum præd corporis politiri 
partem, qui ectleſtaſiici vo- 
cantur, tunc dulgo vocitata 


Reclefia Anglicana, quæ ſem- 


per talis habita et etiam ag- 


nita, ut ſcientia, integritate, 


& ſus numero ſemper habe- 


retur & hodie habeatur ex 


fe ſufficiens et idonea fine ex- 
terorum adminiculo, ad de- 


clarandum et deter minandum 


guæcungue in quæſtionem ve- 
nerint, et ad adminiſtran- 


dum omnia munia, que ad 
ſpiritualem ordinem ſpefant + 


que ut quam commodiſſime et 
recte adminiſtrentur, et ipſi 
a corruptione et prava affec- 
tione deterreanlur, Regis 
progenitores illuſtriſſimi, & 
procerum hujus regni ante- 
ceſſares, prædictam eccleſiam 
AngP cum honore, tum poſ- 
ſeſſonibus ſatis ſuperque do- 


tarunt : leges etiam tempo- 


rales ad terrarum & bono- 


rum proprietatem deciden- 
dam & ad prpulum hugus 
regni in unitate, pace, ſme 
prædatione et | 
conſervandum adminiſtraban- 
tur, & executioni mandaban- 
tur per diverſos judices et 
miniſtros alterius partis præ- 
fati corporis politici, guæ tem- 
poralitas appellatur, & utri- 
uſque authoritates & j uriſdic- 
tiones in debita juſticiæ 
#dminiſtratione mutuo con- 


expilatione 


that it was declared, intetpretel 
and ſhewed by that part of the 


ſaid body politic, called the 
ſpiritualty, then being uſually 


called the Engliſh Church; 
which always had been reputed 


arid alfo found of that ſort, that 


both for knowledge, integrity, 


and ſufhciency of number, it 
had been always thought, and 
was alſo at that hour ſufficient 
and meet of itſelf without the 


intermeddling of any exterior 


perſon or perſons, to declare 


and determine all ſuch doubts, 
and to adminiſter all ſuch offices 


and duties as to the rooms ſpi- 


ritual did appertain: for the 
due adminiſtration whereof, 


and to keep them from cor- 


ruption, and ſiniſter affection, 


the King's moſt noble progeni- 
tors, and the anceſtors of the 


nobles of this realm, did more 
than ſufficiently endow the faid 
church both with honour and 
poſſeſſions : and the laws tem- 


poral for trial of property of 


lands and goods, and for the 
conſervation of the people of 


this realm in unity and peace, 


without rapine or ſpoil, was 


and then was adminiſtered, ads 


judged, and executed by ſun- 


dry judges and miniſters of 


the other part of the ſaid 


body politic called the Tempo- 
ralty, and both their autho- 
rities and juriſdictions did_ 
conjoin together in the due 
adminiſtration of ' juſtice, the 
one to help the other: and 
e wheres 
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whereas the King his moſt no- 
ble progenitors and the nobility 
and commons of the ſaid realm, 
at divers and ſundry Parlia- 
ments, as well in the time of 
King Edw. 1 Edw. 3. Rich. 
2. H. 4. and other noble Kings 
of this realm, made ſundry 
ordinances, laws, ſtatutes, and 
proviſions, for the entire and 
ſure conſervation of the prero- 
gatives, liberties, and prehe- 
minences of the ſaid imperial 
crown of this realm, and of the 
Juriſdiction ſpiritual and tem- 
poral of the ſame, to keep it 
from the annoyance: as well of 
the See of Rome, as from the 
authority of other foreign po- 


tentates, attempting the dimi- | 


nution or violation thereof, as 


often and from time to time 


as any ſuch annoyance or at- 
tempt might be known or eſ- 
pied: and notwithſtanding the 
ſaid good ſtatutes and ordi- 
nances made in the time of 
the King's moſt noble progeni- 
tors, in preſervation of the au- 
thority and prerogative of jt 
ſaid imperial crown as afore-_ 
ſaid: yet nevertheleſs ſithence 
the making of the ſaid good 
ſtatutes and ordinances di- 
vers and ſundry inconveni- 
ences and dangers not pro- 
_ vided for plainly by the ſaid 
former acts, ſtatutes, and or- 
dinances, have riſen and 

ſprung by reaſon of ap- 
peals ſued out of this realm 
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manam in cauſis 


Part V. 
currerunt. Quandoguidem e- 
tiam Regis progenitores ſere- 
niſſimi, regnique proceres, & 
communitas, variis et mon 


 Parliamentis, temporibus Re- 


gis E. 1. E. 3. R. 2. H. 4. 
& aliorum ſereniſſimorum hu- 
jus regni regum, varias ordi- 
nationes, leges ſtatuta et pro- 
vi ones ſanxerint, ad ſolidam 
et ſalutarem prærogativarum, 
libertatum, præheminentia- 
rum præfatæ coronæ impe- 
rialis hujus regni, et juriſ- 
dictionum ſpiritualium et tem- 


poralium ejuſdem conſer vatio. 


nem, ut defenderetur tam a 


 detrimentis que a ſede Roma- 


na imminebant, quam ab 
authoritate aliorum principum 
exterorum, qui eandem immi- 
nuere aut violare machina- 


remur, guoties ſingulis tem- 


Poribus ejuſmodi detrimenta' 
aut machinationes proſpice- 
rentur aut detegereniur ; 
quamwvis aulem ſtatuta illa 
ſalutaria et ordinationes tem- 
poribus ſereniſſimorum proge- 
nitorum Regis, ad authori- 
tatem & prerogativam pra» 
fate coronæ imperialis fir- 
mandam facta fuerint, ut jam 
antea dictum: nibilominus ex 
quo illa faga fuerint, quan- 
plurima incommoda et pericula 
non plane proviſa in ſuperio- 
ribus illis ſtatutis et ordina- 


ſionibus pullularint per ap- 


fellationes ad ſedem Ro- 
ü teſtamen-· 
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tariis, matrimonialibus, di- 
vortiis, jure decimarum, ob- 
lationibus et obventionibus, non 
folum ad perturbationem, veæ- 
ationem, et impenſas Regiæ cel- 
fuudinis et quam plurimorum 
ejus ſubditorum et reſidentium 
in hoc regno; verumetiam ad 


magnam protrattionem et 


impeditionem in cauſis illis 
were et brevi tempore deciden- 
dis : quoniam qui ad Roma- 
nam curiam appellarunt, id 
plerumque fecerunt, ad juſ- 
titiam protelandam; cumque 
tantum erat intervallum in- 
ter hoc regnum et Romam, 
ut neceſſariæ probationes ex 


. certa cauſe ſcientia tam per- 


fefie haberi aut teſtes tam 


recte examinari non poſſent, 


quam intra hoc regnum ; uſ- 
que adeo, ut qui illis appel- 
lationibus divexati fuerint 
vullum plerumque remedium 


furs malis invenerint. Unde 


Rex, regni proceres, et commu- 
witas perpendentes magnas 
enormitates, pericula, pro- 
craſtinationes et detrimenta, 
que tam ſue celſitudini, 
quam ſuis proceribus, ſubditis, 


et intra regnum ſuum reſidenti- 
bus, in præd cauſis teſtamen- 


farus, matrimonialibus, di- 
vortiit, decimis oblationibus 
et obventionibus, indies ex- 
orirentur, regio ſuo aſſen- 
fu et dominorum ſpiritua- 
lum ac temporalium, nec 


uon communitatis con- 


to the ſee of Rome, in cauſes 


teſtamentary, cauſes of matri- 


mony and divorces, right of 


tithes, oblations and obven- 
tions, not only to the great in- 


quietation, vexation, trouble, 
coſts and charges of the King's 
* and many of his ſub- 


s and reſiants in this his 


realm, but alſo to the great de- 
lay and let to the true and ſpeedy 
determination of the ſaid cauſes; 


foraſmuch as the parties appeal - 
ing to the ſaid court of Rome, 
moſt commonly did the ſame 


for delay of juſtice: and foraſ— 


much as the great diſtance of 


way was fo far out of this realm, 


ſa that the necetlary proofs nor 
the true knowledge of the cauſe 
could neither be ſo well known, 


or the witneſſes there ſo well 


examined, as within this realm; 
ſo that the parties grieved by 


means of the ſaid appeals, were 


moſt times without remedy. 
In conſideration. thereof, the 
King, his nobles and commons, 
conſidering the great enormi- 
ties, damages, long delays, and 
hurts, that as well to his high- 
neſs as to his noble ſubjects, 


commons, and reſiants of this 


his realm, in the ſaid cauſes 


teſtamentary, cauſes of matri- 


mony and divorces, tithes, ob- 
lations and obventions, did 


daily enſue, did therefore by 


his royal aſſent, and by the aſ- 


ſent of the Lords Spiritual and 
Temporal, and the C ommons 


* in 
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in that Parliament aſſembled, 


and by authority of the ſame, 


enact, eſtabliſh, and ordain, that 
all cauſes teſtamentarp, cauſes 
of matrimony, and divorces, 


rights of tithes, oblations, and 


obventions, the knowledge 


whereof by the goodneſs of 


Princes of this realm, and by 
the laws and cuſtoms of the 
fame, appertained to the ſpi- 
ritual juri diction of this realm, 


then already commenced, mov- 


ed, depending, being, happen- 


Ing, or hereafter coming in 


contention, debate, or queſtion 
within this realm, or within 


any of the King's dominions, 


This alſo is de- 
elaratory of the 


ancient law, as 
It appeareth 


both by 9 E. 4. 3. 
F. N. B. 44. 
and many «ther 


caſes and ſtat, 
aboveſaid. 


or marches of the ſame, or 
elſewhere, whether they con- 


cern the King, his heirs, or 


ſucceſſors, or any other ſub- 
jects or reſiants within this 
realm, of what degree ſoever 
they be, ſhould be from thence- 
forth heard, examined, diſcuſſed, 
r finally, and definitively 

anjudged and determined within 


the King' s juriſdiction and au- 


thoritv, and not elſewhere, in 
ſuch courts ſpiritual and temporal 
of the fame, as the natures, con- 


ditions, and qualities of the 


Cauſes and matters aforeſaid in 


contention, or thereafter hap 
pening in contention ſhould - 


require, without having any rey 


ſpect to any cuſtom, uſe, or 


ſufferance, in hinderance, let, 


or prejudice of the fame, 


or to any other thing uſed or 


ſuffered to "me ws & ew 


: mentum, aut 


Part V, 
ſenſu in pleno Parliaments 
ſeiverunt, ſanxerunt, et flatue: 
runt, quod omnes cauſe te/ta- 
mentar iæ, matrimoniales, di- 
vortia, jus decimarum, oblati- 
onum et obventionum, quorum 
cognitio ex beneficentid princi- 
pum hujus regni, et ex ejuſdem 


legibus et conſuetudinibus ad 


ſpiritualem hujus regni juriſ. 
diftionem ſpectarunt, tunc ex- 
ortæ & dependentes, vel exori- 


turæ in poſter um, controverſæ 


aut controvertendæ in hoc reg- 


no, vel in ullis Regis domi. 
niis, aut eorundem limitibus 


vel alibi, ſrve ad Regem ip. 
ſum, ejus haredes vel ſucceſ- 


ſores vel guemvis alium ſub. 


ditorum, aut intra hoc reg- 
num reſidentium, cujuſcun- 
que loci vel ordints ſpectent, 
jam inde audiantur, examinen. 


tur, diſceptentur, clare, finali- 


ter et definitive adjudicentur 
deter minentur intra Regis 
Juriſdictionem et authoritatem 
nec alibi, in ejuſmodi curiis 
eccleſiafticts et temporalibus 
ejuſdem, juxta prong que 


unt controver/e@ con- 


trovertendæ natut Mk con- 
ditiones qualitates, nul- 
Ia habita ratione cujuſcuns 
que  conſuetudrnis aut tolera- 
tionis, vel rei in contra- 
rium uſntate aut tolerate in 
earundem cbflaculum, impedi- 
præjudioium, 
gquocungue alio modo qui- 
buſcungue  perfonis | quovis 
33 4 pats ; 
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pacto; quibuſcunque exterts 
mhibitiombus, appellationibus, 
reſtrictionibus, judictts, vel 


wilis aliis proceſſebus vel impe- 
dimentis, cujuſcunque nature, 


nominis, qualitatis, fuerint, 
a ſede Romana, aut quibuſ- 
cunque curiis exteris aut orbis 
terrarum principibus, aut ex 
oc regno aut Regis dominiis, 
aut eorundem limitibus ad 
ſeem Romanam, vel ad alias 
guaſcunque curias exteras, aut 
principes, ad ee, obflacu- 
lum aut impedimentum, ulio 
modo non ol ſlantibus, ut ex 
eodem ſlatuto clare elucet. 


Ex fatuto Parliamenta- 
rio anno 25 Henrici oftavi, 
per Regem, dominos ſpiri- 
tuales, temporales, ac com- 


munitatem in Parliamento 


con venientes, declaratum eſt, 


guad negue Rex, ſui here- 
des, ſucceſſores bujus regni 
Reges, neque ulli ſubditi hu- 
jus regni, aut aliorum ejus 
dominiorum quorumcungue 
jam inde peterent a Ponti- 
fice Romano, vel ſede Ro- 
mand, vel authoritate e- 
juſdem, vel alicujus prælati 


bujus regni, vel ab aligud 


perſona five perſonis, gui in- 
de authoritatem habent, aut 
prætendunt, venias, diſpenſa- 
liones, compoſitianes, facul- 
tates, conceſſiones, reſcrip- 
la, delegationes, aut alia in- 


Sirumenta aut ſcripia cujuſ- | 


of, by any other manner, per- 


ſon or perſons, in any manner 


or wiſe: any foreign inhibitions, 


appeals, ſentences, ſummons, 
citations, ſuſpenſions, interdic- 
tions, excommunications, re- 
ſtraints, judgments or any other 
proceſs or impediment, of what 


natures, names, qualities, or 


conditions ſoever they be, from 
the ſee of Rome, or any other 
foreign courts or potentates of 
the world, or from and out of 
this realm, or any other the 


King's dominions or marches 


of the ſame, to the ſee of Rome, 
or to any other foreign courts 
or potentates, to the let or im- 


pediment thereof, in any wiſe 


notwithſtanding, as by the ſaid 
act appeareth. 
By an act of Parliament in 


25 H. 8. it is declared by the K. 


the Lords Spiritual and Tem- 
poral, and the Commons in that 


Parliament aſſembled; that nei- 


ther the K. his heirs, nor ſucceſ- 


ſors Kings of this realm, nor 


any his ſubjects of this realm, 


nor of any other his dominions, 


ſhould from thenceforth - ſue 


to the faid Biſhop of Rome 
called the Pope, or to the fee 
of Rome, or to any perſon or 
perſons having or pretending 


Stat. 25 H. 8. 
c. 21. This was 
alſo declaratory 


of the ancient 


law, as by that 
which hath 
been ſaid ap- 
peateth. 


any authority by the ſame, for | 


licences, diſpenſations, im- 
poſitions, faculties, grants, 
reſcripts, delegacies, or any 
other inſtruments, or writ- 
ings, of what kind, name, 
nature, or quality ſoever 
„ 1805 they 
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they be of, for any cauſe or mat- 


ter, for the which any licence, 
diſpenſation, compoſition, fa- 
culty, grant, reſcript, delegacy, 
inſtrument, or other writing 
theretoſore had been uſed and 
accuſtomed to be had and ob- 


tained at the ſee of Rome, or by 


authority thereof, or of any pre- 
late of this realm: nor of any 


manner of other licences, diſ-— 
penſations, compoſitions, facul- 


ties, grants, reſcripts, delegacies, 
or any other 1nſtruments or 


writings, that in cauſes of ne- 


ceſſity might lawfully be grant- 
ed, without offending of the 


boly ſcripture and laws of 
| God, but that from thenceforth 


every ſuch licence, diſpenſation, 
compolition, faculty, grant, 
reſcript, delegacy, inſtrument, 
and other wiiting afore named 


and mentioned neceflary for 
the King, his heirs, and ſucceſ- 
ſuis haredibus et ſucceſſoribus, 
| ſubaitiſque ſuis, examinatione 


fors, and his and their people 


and ſubjects, upon due exami- 
nation of the cauſes and qua- 
lities of the perſons procur- 


ing ſuch diſpenſations, licences, 
compoſitions, faculties, grants, 


reſcripts, delegacies, inſtru- 


ments, or other writings, 


| ſhould be granted, had, and 
obtained from time to time 
within this his realm, and 
other his dominions, and 
not elſewhere, in manner 


and form following, and 


not otherwiſe, that is to ſay: 
the Archbiſhop of Canterbu- 
ry, for the time being, and 


cungue generis, nominis, na- 
ture, aut qualitatis, ulla de 
cauſa vel re, pro qua ulla 
venta, diſpenſatio, compoſitio, 
facultas, conceſſio, reſcriptum, 
delegatio, 4 ee aut 
aliud ſcriptum, quæ Hhactenus 
2 Juerant, & a ſede 
Romana impetrari conſueve- 
rant neque pro quibuſcunque 
aliis veniis, diſpenſationibus, 
compoſitionibus, facultatibus, 
conceſſionibus, reſcriptis, de- 
legationibus del alus quibuſ. 
cungue inſirumentis aut ſcrip- 
tis, que neceſſitatis cauſa 
ex jure, ſine ſacrarum litera- 


rum aut legum divinarum 


prejudicio concedi poterant ; 
ſed quod jam inde quelibet e- 
juſmodi venia, diſpenſatio, 
compoſitio, facultas, conceſſin, 
reſcriptum, delegatio,. inſtru. 
mentum, aut alia ſcripta præ- 
nominata et memorata, Regi, 


debita cauſarum et qualitarum 
eorum, qui ejuſmod: diſpenſa- 
tiones, venias, compoſitiones, 
facultates, conceſſiones, reſcrip- 
ta, delegationes, inſirumenta, 
vel alia ſcripta procurant, 
concederentur, bhaberentur, 
et impetrarentur deinceps in- 
tra hoc ſuum regnum et alia 
ſua diminia, et non alibi, 
juxta formam que hic ſubji- 


citur et non aliter, viz, 


Archiepiſcopus Cantaurienſis 


qui pro tempore fuerit, et ejus 


ſuc- 


( 


ſucceſſores deinceps poteſſatem 
S authoritatem habeant, 
prout ipſis viſum fuerit, dan- 
di, concedendi, et diſponendi, 


per inſtrumentum ſub ejuſ- 


o 


dem Archiepiſcopali figillo, 


Regi, et ejus hæredibus et ſuc- 
cefſoribus hujus regni Regi- 
bus, tam omnimodas ejuſmodi 
licentias, venias, diſpenſatio- 


nes, compoſitiones, facultates, 


conceſſiones, reſcr iptas, dele- 
gationes, infirumenta, & 


quavis alia ſcript” de cauſis 
| ſacris ſcripturis, & divinis 
legibus non contradicentibus, 


ue hactenus impetrari ſa- 


i lita ſunt per Regem & ſe- 


reniſſimos progenitores, vel 


quemvis illorum ſubditum, a 
fede Romana, vel a quacun- 


que perſona, authoritate ejuſ- 
dem; necnon quaſlibet alias ve- 
nas, diſpenſationes, facultates 
compoſitiones, conceſſiones, re- 
ſcripta, delegationes, inflru- 
menta, et quevis alia ſcripia, 
que in ejuſmodi cauſis et re- 
bus ſingulis ad Regis, ſuorum 
heredim et ſucceſſorum Hono- 
rem et ſecuritatem, hujuſque 
regni epulentiam & emolu- 


mentum ſint conſentanea & 


neceſſaria; ita tamen, quod 
prefatus Archiepiſcopus aut 
jus ſucceſſores, nulla modo 
ulla de cauſa aut re divini nu- 
minis legibus repugnante, ali- 
quam aifpenſationem, veni- 
am, reſcriptum, aut quod- 


vis aliud ſcriptum prius me- 


delegacies, 
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his ſucceſſors, ſhould | have 


*s 


power and authority from time 


to time by their diſcretions, to 


give, grant, and diſpoſe by 


an inſtrument under the ſeal 


of the ſaid Archbiſhop, unto 
the King and unto his heirs and 


Q 


ſucceſſors Kings of this realm, 


as well all manner ſuch licences, 


diſpenſations, compoſitions, fa- 
culties, grants, reſcripts, de- 


legacies, inſtruments, and all 


other writings, for cauſes not 
being contrary or repugnant to 
the holy ſcriptures and laws 
of God, as theretofore had been 


uſed, and accuſtomed to be 
had and obtained by the King, 
or any his moſt noble progent= 


jects at the ſee of Rome, or any 


cences, diſpenſations, faculties, 
compoſitions, grants, reſcripts, 


other writings, in, for, and up- 


tors, or any of his or their ſub- 


perſon or perſons by authority 
of the ſame; and all other li- 


inſtruments, and 


on all ſuch cauſes and matters 


as ſhould be convenient and ne- 


ceſſary to be had for the honour 


and ſurety of the K. his heirs, 


and ſucceſſors, and the wealth 


and profit of this his realm; ſo 


that the ſaid Archbiſhop, or any 


his ſucceſſors, in no manner wiſe 
ſhould grant any diſpenſation, 
licence, reſcript, or any other 


writing before rehearſed, for any 
cauſe or matter repugnant to the 
law of Almighty God, as by the 


85 I 


ſaid act alſo appeareth. 
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De Jure Regis Ecclefiaſtico. 


Tf it be demanded what ca- 


nons, conſtitutions, ordinances, 
and ſynodals provincial, are ſtill 


in force within this realm; I 
anſwer that it is reſolved and 
enated by authority of Par- 


liament, that ſuch as have been 


(a) Co. Lit. 


| 344 A. 
2 Wilſon 185. 


This appeareth 
by the reſolu- 
tion of all the 
ſudges in 7 H. 8. 
Lib. Kelw. fol. 


18. And this 


was long before 
any act of Par- 
liament was 
made againſt 
foreign juriſ- 


allowed by (a) general conſent 
and cuſtom within the realm, 
and are not contrariant or re- 
pugnant to the laws, ſtatutes, 
and cuſtoms of the realm, 
nor to the damage or hurt of 
the King's prerogative royal, 
are ſtill in force within this 


realm, as the King's eccleſiaſ- 


tical laws of the ſame. Now, 
as conſent and cuſtom hath al- 


Jowed theſe canons, ſo no doubt 


by general conſent of the 
whole realm, any of the ſame 
may be corrected, inlarged, 


explained, or abrogated. For 
example, there is a decree that 


all clerks that have received 
any manner of orders, greater 


or ſmaller, ſhould be exempt, 


pro cauſis criminalibus before 
the temporal Judges. This 
decree never had any force 
within England: firſt, for that 


diction by King it was never approved and 


allowed of by general conſent 


within the realm: ſecondly, 


it was againſt the laws of 


the realm, as it doth appear by 


infinite precedents: thirdly, it 


was againſt the prerogative 


and ſovereignty of the King that 


any ſubje& within this realm 


Part V. | 


moratum concedet, ut ex eodem 
flatuto clariſſime patet. 

Si quis querat, qui cano- 
wes, conſtitutiones, ordinatio- 
nes, et ſynod: provinciales vi- 
res intra hoc regnum habeant ; 
reſpondeo, Parliamentarid au- 


thoritate judicatum & ſanci- 


tum eſſe, quod quee generali 


con ſenſu et conſuetud intra hoc 


regnum approbantur & regni 
legibus, flatutis, et conſuetudin 
non adverſantur, neque Regie 


prerogative fraud: ſunt, vim 
ſuam et virtutem intra hoc 


regnum habent, ut ejuſd' Regis 
leges ecclefiaſiice. Cum au- 
tem, ut conſenſus et conſuetudy 
hos. canones comprobaverint, 
ita proculdubio generali totius 
regni conſenſu quivis eorum 
canonum corrigi, adaugeri, 
explicari, aut abrogati poſſit. 
Verbi gratia, decretum extat, 
quod ſinguli cleric, qui ſacris 
ullo modo ſunt initiati, pro 
cauſis criminalibus coram ju- 
dice temporali exempti eſſent. 
Hoc decretum nullas in An- 


glia vires unquam habuit, 


Primum, quia nunguam ge. 


nerali conſenju in hoc reg- 


no acceptum et approbatum 
erat. Secundo, quod regni 
legibus adverſabatur, ut ex 
mnnumeris exemplis luce 
clarius eft, Tertio, quid 
contra Regiam prærogati- 
dam et majeſlatem erat, 
quod aliquis ſubditus * 


Part V. Of the King's Eccleſiaſtical Law. 
| ſhould not be ſubject to the 


hoc regnum legibus hujus regni 


non ſubjaceret. 


 Regnante Elizabe- 
Re. 


— (ex quo cauſa prin- 
cipalis tunc controverſa par- 
tim dependet) ſancito anno 
primo regni Elizabethe de- 
claratum eſi; quod cum reg- 
nanie Henrico oftavo variæ 
leges ſalutares, & flatuta lata 
& ſancita erant, tam ad ex- 
tirpandam & penitus tollen- 
dam emnimodam uſurpatam 
& exteram poteſtatem & 
authoritatem ex hoc regno, et 
aliis ejus dominiis & ter- 
ritoriis, quam ad reſtituen- 
dam & aduniendam antiquam 
juriſdictionem, authoritatem, 
ſupertoritatem, & prahemi- 
nentiam hujus regni coronæ 
imperiali, que de jure ad 
eandem ſpectant & pertinent; 
unde ab anno 25. ejuſdem 
Regis Henrici oftav ſubdi- 
ti bujus regni devotiſſimi, 
ordine & rede 1 
cortinebantur, & quampluri- 
mis magnis & intolerandis 


expenſis & moleſliis liberati 
fuerint, quibus antea injuſle 
oppreſſi & confliati fuerint, 


per potęſtatem & aulhorita- 
tem exteram eo uſque uſurpa- 
tam; utque omni mada uſur pa- 


ta & extera poteſias, authori- 


laſque ſpiritualis & tempo- 
rals, in perpetuum exter- 


TATUTO Parliaments 


rial crown of this 
the ancient juriſdiction, autho- 
rities, ſuperiorities, and pre- 
Ing; 


in officio 


laws of this realm. 


In the Reign of Q. 


Elizabeth. 


Y the act of Parliament 
(whereupon the principal 
caſe then in queſtion partly de- 
pendeth) made in the firſt year 


of the reign of the late Queen 


Elizabeth, it is declared ; that 
where in the time of the reign 


xxxii 


The ſtatute of 
1. Queen Eliza - 


of K. Henry the Sth, divers 


good laws and ſtatutes were 
as 


made and eſtabliſhed, 
well for the utter extinguiſh- 
ment and putting away of all 


uſurped foreign powers and 


authorities of this realm, and 


other her dominions and coun- 


tries, as alſo for the reſtor- 


ing and uniting to the impe- 
realm, 


eminences, to the ſame of 
right belonging and appertain- 
1 y reaſon whereof her 
moſt bumble ſubjects, from 
the 25th year of the ſaid King 


Henry the eighth, were continu- 


ally kept in good order, and were 


diſburdened. of divers great and 


intolerable charges and vexa- 


tions, before that time unlawful- 


ly taken, and exacted by ſuch fo- 
reign power and authority, as be- 
fore that was uſurped ; and to the 


intent, that all uſurped and fo- 


reign power and authority, ſpi- 
ritual and temporal, might 


for 


De Jure Regis Ecclifiaftico. 


for ever be clearly extinguiſhed, 
and never be uſed or obeyed 
within this realm, or any other 
her dominions or countries; it 
was by the authority of that 
Parliament enacted, that no 
foreign Prince, perſon, prelate, 
ſtate or potentate, ſpiritual or 
temporal, ſhould at any time 
after the laſt day of that ſeſſion 
of Parliament uſe, enjoy, or 
exerciſe any manner of power, 
Juriſdiction, ſuperiority, autho- 
rity, pre-eminence, or privi- 
lege, ſpiritual or eccleſiaſtical, 
within this realm, or within 
any other the Queen's domi- 
nions or countries, that then 
were, or hereafter ſhould be, 
but from thenceforth the ſame 
ſhould be clearly aboliſhed out 
of this realm, and all other her 
dominions for ever; any ſtatute, 
ordinance, cuſtom, conſtitu- 
tion, or any other matter or 


cauſe whatſoever to the contra- 


ry in any wiſe notwithſtanding. 
And it was then alſo eſtabliſhed 
and enacted by the authority of 
that Parliament, that ſuch ju- 
riſdictions, privileges, ſuperio- 
rities, and pre- eminences, ſpi- 
ritual or eccleſiaſtical, as by any 
ſpiritual or eccleſiaſtical power or 
authority, had heretofore been, 
or might lawfully be excreiſed or 


uſed for the viſitation of the ec- 


_ Tleſiaſtical ſtate and perſons, and 


for reformation, order, and cor- 
reQtion of the ſame, and of all 


exterus 


flatus vel dynaſta 


Part v. 


minaretur, & nunguam in hoc 
regno vel aliis ejus dominiis 
aut territorits fit in uſu, aut 
ebſervetur ; authoritate ejuſ- 
dem Parliamentt ſcitum & 
ſancitum erat: quod nullus 


princeps, prelatus, 

2 
aut temporalis, a poſtremo 
die ſeſſionis hujus Parliamenti, 
ulla poteſlate et juriſdictione, 
ſuperioritate, author itate. præ- 
heminentia, aut privilegis ſpi- 
rituali aui , cy intra 
hoc regnum, aut alia Reginæ 


dominia aut territoria, un- 


quam uteretur, frueretur, aut 
eadem exerceret ; ſed quod de- 


inceps eadem in perpetuum ex 


hoc regno et aliis ejus domini- 
is in æternum exterminaren- 


tur, guocungue flatuto, ordi- 


natione, conſuetudine, conſli- 
tutione, aut re quavis alia 
non obſtante, Eadem etiam 
authoritate Parliamentaria 
ſcitum & ſancitum erat, quod 
ejuſmod: juriſdictiones, privi- 
legia, ſuperioritates, præbe- 
minentiæ ſpirituales vel ec- 
clefiaſtice, que per aliquam 
ſpiritualem vel eccleſiaſticam 
authoritatem hactenus in uſu 
ent, vel de jure eſſe poſſent, 
ad viſitationem eccleſiaſlici fla» 
tus ſpiritualium, atque ad tuj- 
dem etiam ſtatus et ejuſmodi 


per ſonarum, atque etiam omni- 


um error”, herefium, ſchiſma- 
gt tum, 


lf f 
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tum abuſuumys offenſarum, 
contemptuum, & enormita- 


tum reformationem, coertio- 
nem & correctionem, impe- 


riali hujus regni coronæ adun- 
jrentur & adnecterentur. 
Quodgue Regina, haredes 
& ſuccefſores hujus Regni Re- 


ges & Regine, virtute hujus 


flatuti plenariam poteſiatem et 
authoritatem haberent per li- 
teras patentes ſub magno Ang- 
lie figillo, aſſignandi, nomi- 

nandi, & authoritate inſtru- 
| endi, quando & quoties & 
quamdiu Reginæ, heredibus 
ſuis vel hujus regni ſucceſſo- 
ribus viſum fuit, ejuſmodi 
per ſonam aut perſonas nati vas 
ad exercendum & exequendum 
ſub pred? Regina, haredibus 
futs vel ſucceſſoribus, omni- 
modas juriſdictiones, privile- 
gia & prebeminentias quovis 


vel eccleſiaſticam juriſdictio- 


vel territoria : atque etiam ad 


dinandum, corrigendum, et e- 
mendandum omnes 
res, hereſes, ſchiſmata, abu- 
ſus, offenſas, contemptus, et 


ſpirituals vel eccleſiaſtica 
aligua poteſtate, authori- 


mart, ordinari, corrigi, coer- 


modo ad aliquam ſpiritualem 
nem pertinentes intra hæc 
Argliæ & Hiberniæ regna, 
aut quevis alia ipſius dominia 


viſitand', reformandum, or- 


erro- 
enor mitates quaſcungue que 


tate vel juriſdictione, refor- 
7 1art ] normities whatſoever, 
ceri, vel emandari legitime 


Of the King's Eceleſiaſtical law. 


manner of errors, hereſtes, 
ſchiſms, abuſes, offences, con- 
tempts, and enormities, ſhould 
for ever by authority of that Par. 


xxxiv 


liament, be united and annexed 


to the imperial crown of this 
realm- And that the 


| I 
her heirs and ſucccflors, Kings, 
or Queens of this realm, ſhould 


have full power and authority 


by virtue of that act, by letters 


2 under the great ſeal of 


Ingland, to aſſign, name, and 


authoriſe, when and as often 


as the Queen, her heirs or ſuc- 


ceſſors ſhould think meet and 


convenient, and for ſuch and ſo 
long time as ſhould pleaſe the 
Queen, her heirs or ſueceſſors, 


ſuch perſon or perſons being 


natural born ſubjects to the 
Queen, her heirs or ſucceſſors, 
as the ſaid Queen her heirs or 


ſucceſſors ſhould think meet, 


to exerciſe, uſe, occupy, and 
execute, under the ſaid 
Queen her heirs and ſucceſ- 


ſors, all manner of juriſdic- 


tions, privileges, and pre-emi- 
nences, in any wiſe touching or 


concerning any ſpiritual or ec- 
clefiaſtical juriſdiction within 


theſe realms of England and 


Ireland, or any other her do- 
minions or countries, and to 


viſit, reform, redreſs, order, 
correct, and amend, all ſuch 
errors, hereſies, ſchiſms, abuſes, 
offences, contempts, and e- 
which 
ſpiritual or 


by any manner of 
1 Meh | bl eccleſia- 
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(a) Bulſtr. 4. 


De Jure Regis Eccleſaſtico. 


eccleſiaftical power, 7 
or juriſdiction, could or might 
lawfully be reformed, ordered, 
redreſſed, corrected, reſtrained, 
or amended, to the pleaſure of 


Almighty God, the encreaſe of 


virtue, and the conſervation of 


the, peace, and the unity of this 
realm : and that ſuch perſon or 
perſons ſo to be named, aſſign- 
ed, authoriſed, and appointed 


by the ſaid Queen, her heirs 
or ſucceſſors, after the ſaid let- 


ters patent, to him or them 
made and delivered as is afore- 
faid, ſhould have full power 
and authority by virtue of that 
act, and of the ſaid letters pa- 
tent under the ſaid Queen her 
heirs or ſucceſſors, to exerciſe, 
uſe, and execute all the pre- 


miſes wo mr to the tenor and 
effect of the ſaid letters patent, 


any matter or cauſe to the con- 
trary in any wiſe notwithſtand- 
ing, as by the ſaid act alſo ap- 


_ peareth. | 


It was adjudged in the Court 


of Common Pleas, by Sir 
James Dyer, Weſton, and the 


whole Court, that a Dean or 
any other eccleſiaſtical perſon 
may reſign, to the King (as (a) 
divers did to King Edw. 6.) 


for that he had the authority of 


the ſupreme ordinary. 


From the 1ſt until the 11th 
year of the late Q. Eliz. reign no 


perſon of what perſuaſion of 


_ Chriſtian religion ſoever, at any 
time refuſed to come to the 


public divine ſervice, celebrat- 


Part V. 


polſint, ad divini numinis glo- 
riam, virtutis incrementum, et 


pacis unitatiſquè in hoc regno 
conſervationem. Porro quod 
gjuſmodi perſona vel perſonæ 
nominandæ afſirnande, au- 
thoritate inſtiruende et in- 
fiituende per præfatum 
Reginam, hetedes vel ſue- 


ceſſores, poſtguam pred” li- 


teræ patentes ipſi fuerint con- 
fedtæ, et ipſi vel ipſis in ma. 
nus traditæ, ut jam diflum 
el, virtute ejuſdem ſſatuti et 
literarum patentium, plenari- 
am potęſtatem et authoritatem 
haberent exercendi et exequen- 
di omnia præmiſſa ſub præ- 
dic! Regina, hæredibus vel 
ſucceſſoribus, juxta prædicta- 


rum literarum patentium tenc« 


rem et ſententiam, quavis re 
aut cauſa in contrarium non 
obſlante, ut ex eodem ſlatuts 
eſt etiam perſpicuum. 


De communium placitorun 


tribunali per deminum Facobum 


Dyer, We/tan, & univerſam 
curtam pronunciatum erat: 
quod decanus vel quevis alia 


refignare, (ut nonnulli Regi 
dar de ſexto refignarunt) 


72 eccleſiaſtica Regi poſſi 


eo quod ſupremi ordinarii po- 


teſtatem habuerit. 
Ab anno regni Reginæ E- 
Iizab primo uſque ad undiei- 
mum nemo qꝛuacungue fue. 
rit de Obriſtiana religion 
per ſuaſſne, ad rem divi- 

e 1 nam 
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nam in Anglicana eccleſia pub- 
lice celebratam, & in ſacro- 
ante & certiſſimo Dei verbo 
fundatam, & publica authori- 
tate intra hoc regnum con fin- 
matam accede e recuſavit. 
Poftquam autem Pii Qninti 
Bulla contra prædic“ Regi- 
nam, anno regni undecimo 
publicata fuerat, continens 


(inter alia quee nimis longum 


oft pro noſtro inſtituto jam per- 


currere) hæc ipſiſſima verba : 
Pius Epiſcopus, ſeruus ſer- 
vorum Dei, &c. Miſſe ſa- 
craficium, preces, jejunia, ci- 
borum delectum, cœlibatum, 
illa Regina Elizabetha abole- 


vit; eadem occupato regno ſu- 
premi eccleſiæ capitis locum in 


omni Anglid, ejuſque præci- 
puam authoritatem atque ju- 
riſdictionem ſibi uſurpans, 
regnum ipſum rurſus in mi- 
ſerum exitium revocavit : 
% Ad quam velut ad aſylum 


« omnum infeſtiſſimi perfu- 


« num invenerunt, &c. De- 
«& claramus pred' Elizabe- 
e tham eigue adberentes, in 


% pred” anathematis ſenten- 


«© tiam incurriſſe: quin etiam 
e ipſam præten ſo regni pred” 
« jurenecnon omni & quocunq. 
« dominio, dignitate, privi- 
« legioque privatam : præci- 
« pimus & interdicimus uni- 
verſis & ſingulis proceri- 
% bus, ſubditis, & populis, et 
aliis præd, ne illi ejuſve 
e monitts, mandatis, & le- 
7 gibus audeant obedire; 
. f 

225 


ed in the church of England, 


being evidently grounded upon 
the ſacred and infallible word 


of Almighty God, and eſta- curing this Bull, 


bliſhed by public authority 
within this realm : but after the 
Bull of Pius Quintus was pub- 
liſhed againſt her Majeſty in the 


XXXV 
See the Trial of 


Campion the ſe- 
ſ 


nit and other 
perſons for pro- 


&c. 


I ith year of her reign, contain- 


ing (amongſt other things too 


long to be repeated for this pur- 


poſe) in theſe words : Pius, Bi- 
ſhop, ſervant of God's ſervants, 
&c. She (Q. Eliz.) hath clean 
put away the ſacrifice of the 
mais, prayers, faſtings, choice 
or difference of meats, and 
ſingle life : ſhe poſſeſſing the 
kingdom, and by uſurping the 
place of the ſupreme head of 
the church in all England, and 
the chief authority and juriſdic- 
tion of the ſame, hath again 
brought the ſaid realm into mi- 
ſerable deſtruction. Unto her 


all ſuch as are the worſt of the 


people reſort, and are by her 
received into ſafe protection, 
&c. We make it known, 
that the ſaid Elizabeth, and 
as many as ſtand on her 
ſide in 
named, have run into the dan- 
ger of our curſe: 
it alſo known, that we have 
deprived her from that right 
ſne pretended to have in the 


kingdom aforeſaid, and alſo 
from all and every her au- 
thority, dignity, and privi- 


lege. We charge and forbid 


all and every the nobles and 
ſubjects, and people, and o- 
thers aſoreſaid, that they be 


not 


we make 


Pſalm 109. 29. 
Though they 
curſe, yet bleſs 
thou (O Lord) 
and let them be 
confounded that 
riſe up againſt 


me, but let thy 


ſervant rejoice, 
Which was the 


prayer her Ma- 
jeſty made when 


this Bull was 


publiſhed againft 7 


hets - - 


the matter above 


| 
1 
| 
| 


| 
: 
| 


: 3 Inft, 101. 


them. 
whoſoever by any occaſion have 
taken their oath unto her, are 


monarch herſelf. 
Bull many Bulls of abſolution 


ſovereign; e 
ſmall inconveniencies (as 


De Jure Regis Eceigfqaſtico: 


not ſo hardy as to obey her or 
her admonitions, command- 


ments, or laws, upon pain 


of the 


like accurſe upon 
We pronounce that all, 


for ever diſcharged of ſuch their 


| oath, and alſo from all fealty 


and ſervice, due to her by rea- 


| ſon of her government, &c. 


As by the ſaid Bull more 


at large appeareth. After this 


Bull, all they that depended 
on the Pope obeyed the Bull, 
diſobeyed their gracious and 
natural ſovereign, and upon 
this occaſion refuſed to come 
to the church. The publiſhing 
of this Bull by a ſubject againſt 
his ſovereign (as appeareth by 


that which hath been often- 
times ſaid) was treaſon in the 


higheſt degree, by the ancient 


common laws of England, for 
jf it were treaſon to publiſh a 
Bull of 


excommunication 
within this realm againſt a ſub- 


ject thereof, as it was adjudged 
in the reign of King Edward the 


1ſt, a fortiori it is treaſon in the 
higheſt degree to publiſh ſuch a 
Bull againſt the ſovereign and 
After this 


and reconciliation to the church 
of Rome were publiſhed and 
diſperſed amongſt her Ma- 


jeſty's ſubjects, to withdraw 
them from their natural loy- 


alty and allegiance to their 
whereupon no 


% innodamus : omnes qui illi 
« quomodocunque juraverunt 
* juramento hyjuſmodi, ac 
„ omni prorſus dominii fideli. 
* tatis & obſeguii debito per. 
6 petuo abſolutos declaramut, 
c ut ex ipſa Bulla plenius 
e videre et. Hac Bulla 
publicata, omnes gui Pontifict 
Romano adheſerunt, Bulle 
obtemperarunt, obedientiam 
erga principem benigniſſimam, 
& naiivam dominam, hac ar- 
repta occaſione abjecerunt, ad 
eccleſiam Anglicanam accedere 
recuſarunt. Publicatio hujus 
Bulle per ſubditum contra 
ſuum principem, ut manifeſ« 
tum et teſtatum eſt ex illis, 
quæ ſubinde jam difta fue- 
runt, crimen erat Majeſtatis 
leſe & imminutæ juxta anti- 
quas communes Angliæ leges: 
etenim ſi læſæ Majeſtatis cri. 
men erat, excommunicatianis 
Bullam in hoc regno contra 
ſubditum publicare, ut reg- 
nante Edwardo pri mo adju- 
dicatum fuerit; a fortiori 
Bullam contra regem & ip- 
ſum monarcham publicare, 


| Majeſtatis læſæ in ſummo 


gradu crimen eſt. Poſt hanc 
Bullam publicatam, plurima 
abſolutionis, & ad Roma- 
nam eeclefiam roconciliatio- 
nis Bulle publicate & diſ. 
perſæ erant inter Majeſtatis 
fue ſubditos, ad eos a fideli- 
tatis & obſequii debito ab- 
ſtrabendos, unde cum mag- 
na mala & incemmoda (ut 

. con- 


Patt v. 


— ere .. 


eee e . . . Oc uw rc cv vucxs 


tonflat) promandrint : in 
Parliamento anno decimo 
tertio ejuſdem Reginæ habi- 
to, declaratum erat per uni- 
verſet regni ordinen: quod 
plurimi ſeditioſi & e 
machmantes & molientes 2 
ditioſe & ſeelerat? non ſolum 
hoc regnum & imperialem 
ejuſdem coronam | (que re- 
vera ex ſe ſunt liberrima) 
ſub jugum exteræ, uſurpate 
et injuſke juriſdictionis, 


arrogatie redigere : verum 
etiam ſubditorum animos a 
ſus principe, et a debits 
ahſervantid abalienare, ſe- 
dlitionemgue turbulentam & 


num concitare, nuper pro- 
curarunt et impetrarunt ſibi 


jus ſede, diverſas Bullas, 
eo conſilio ut eos ab ſoluerent 
et reconciliarent, quotquot pa- 
rati eſſent debitam erga 
principem obedientiam proji- 
cere, et ſemetipſos ementitæ, 
mjuſte et uſurpatæillius au- 
thoritatis jugo ſubjicere. Sub 
8 obtentu etiam earundem Bull 


in illis regni hujus parti- 
bus, ubi populus minus in- 


pliciſimus, et imperitiſſi- 


Principem minus intellexit, 


Vor. III. 


præ heminentiæ, & authori- 
tatis a - Romana ſede fibi 


rebellionem intra hoc regs. 


a Romano Pontifice, et e- 


larum et reſcriptorum illi 


clandeſtind et ſeditio/iſſimt 


ſtructus, infirmifſimus, ſim- 


mus erat, atque inde ſu- 
um officium erga Deum & 


cc 


ſubdolis nefarus & clan- 
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hereaſter appeareth followed : The Nat, 
and therefore at a Parliament Enz. 


holden in the 13th year of her 


reign, it was declared by the 
whole body of the realm: that 


0 
cc 
«c 


cc 
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cc 


divers ſeditious and very ill 


diſpoſed people, minding very 


ſeditiouſly and unnaturally, 


not only to bring this realm, 
and the imperial crown thereof 
(being in very deed of itſelf 


moſt free) again into the 
thraldom and ſubjection of 
the foreign uſurped and un- 


lawful jurifdiftion, prehemi- 
nence, and authority claimed 


by the ſaid ſee of Rome, but 
alſo to eſtrange and alienate 
the minds and hearts of ſundry 


the Queen's ſubjects, from 


their dutiful obedience, and to 
raiſe and ftir ſedition and re- 
bellion within this realm, did 


then lately procure and obtaitt 


to themſelves, from the ſaid 


Biſhop of Rome, and his faid 
ſee, divers Bulls and writings; 


the effect whereof had been, 


and then was, to abſolve and 


teconcile all thoſe that would 


be contented to forſake theit 
Queen, 


due obedience to the 
and to yield and ſubject them- 


ſelves to the ſaid fained, un- 
lawful, and uſurped authority: 
and by colour of the ſaid Bulls 


and wiitings, the ſaid pers 


ſons very ſecretly and moſt 


ſeditiouſly in ſuch parts of 


this realm, where the people; 


for want of good inſtruction, 


were moſt weak, fimple, and 
ignorant, and thereby furtheſt 
2 lp e 


N uxv 


PR 


- 5 ſtom the good underſtanding 


„ 
i 
6 


„ of their duties towards God 
„ and. the Queen, did by their 


* lewd and ſubtil practices and 
« perſuaſions ſo far forth work, 
that ſundry ſimple and igno- 
rant perfons had been content= 
ed to be reconciled to the ſaid 
uſurped authority of the ſee of 


40 


cc 


Note the fruits 
| of the Bull, 


I. 


„ 


„Rome, and to take abſolution 
at the hands of the ſaĩd naughty 
and ſubtil practiſers, whereby 
did grow great diſobedience 
% and boldneſs in many not only 


cc 
cc 


«to withdraw and abſent them- 


2. 


{elves from all divine ſervice, 
then moſt godly ſet forth and 
« yſed within this realm; but 
„ alſo have thought themſelves 


«. diſcharged of and from all obe- 
e dience, duty, and allegiance 


% to her Majefty; whereby a 
«© moſt wicked and unnatural 


4 rebellion did enſue, and to the 


4% further danger of this realm, 
« was thereafter very like to be 
% renewed, if the ungodly and 


„„ wicked attempts in that behalf 
e were not by ſeverity of laws 


The parts of the 
act. „ 


«« in time reſtrained and bri- 


« dled: for remedy and re- 


*« dreſs whereof, and to prevent 
the great miſchiefs and in- 
„ conveniencies that thereby 


© might enſue;“ it was enacted 
by the Queen, with the aſſent of 


the Lords Spiritual and Tem- 


poral, and the Commons, in 


= 


that Parliament aſſembled, 


and by the authority of the 
fame; that if any perſon or 
| perſons, after the firſt day 


et De Jure Regii Ectlefiaftite. 


Part V. 
deflinis machinationibus & 
perſuaſionibus cos uſque pris 
ceſſerunt, ut nonnulli 1 
ces & imporiti prædiciæ 1. 
ſurpatæ authoritati fedis No. 
mane ſeſe reconciliari, & a 
nefaris ills & ſubdolis na- 
chinatoribus abſolui volus. 
rint; unde magna inobedien. 


tin & audacia in multis ade 


prorupit, ut non ſolum a di. 
vino ctultu religioſe inſtituts, 
& in hoc regno uſitato abeſ. 
ent; verumetiam ſe omn 
obedientia, obſæguio, & fide 
erga Principem ſolutos extſii« 


marint, & hinc ſeditio ne 


faria & rabellio concitala 


ſuit, & ad majus bujus regni 
diſcrimen poſtea (ut probo. 
bile eft) concitanda effet, mij 
nefarii illi conatus legiim e. 
veritate opportuns cohibii 
Fuiſſent ; quibus ancommy- 
dis & malis inde emu. 
gentibus ut provideretur, 4 
remedium adhiberetur, pit 
Regingm cum aſſenſu Di. 
minorum Spiritualium & 
Temporalium, necnon Con. 
munitatis in Parliaments, 
& ejuſdem authoritate ſanti: 
tum ; quod fi quis 4 


primo die Fulii proxini 


Jubſequente in quocungue hu: 
Jus regni loco, & Regina 
dominiis, uteretur aut ext- 
gueretur aliquam ejuſmuui 
Bullam, reſeriptum, vel in 
firumentum abſolutionis wili 
reconciliatianis, ſcripto ei 
eee 


tyþis peg antea impetra- 
fa, et poſlea impetranda a 
Pontifice Romano, ejus ſucceſ- 
foribus, vel a quibuſcunque a- 
his, gui authoritatem a Pon- 
tifice Romano, eius predeceſſo- 
ribus, vel ſucceſſoribus, vel ſede 
Romana, habent, vel ibi aſ- 
ſumunt; vel fi quis à primo 
illo die Fulit 08 pretextu 
alicujus ejuſmodi Bulle, re- 

ſcripti, inſtrumenti, aut 
| authoritatis, aliguem abſol- 
were, aut reconciliare ſuſcepe- 
rit; vel concedere aut pro- 
mittere alicui in hoc reg- 
n, aut aliis Regine da- 
miniis, ullam ejuſmodi ab ſo- 
lutianem vel reconciliationem, 
loguendo, pricdicando, docends, 
ſcribendo, vel quovis facto a- 


perto : vel fi quis in hoc regno, 
vel aliis Reginæ dominiis, 4 
primo illo die Fulii aliquam 


ejuſmodi abſalutionem vel re. 
conciliationem ſponte accepe- 
rit: vel ſi quis impetravit a 
poſtremo die Parliamenti anno 
primo ejus regni habiti, vel a 
primo illo die Julii impetrabit 
a Pontifice Romano, vel ejus 
ſucceſſoribus, aut ſede Romana, 
aliquam Bullam, ſcriptum, 
inſtrumentum ſcriptum, vel 
typis impreſſum, de re vel 


cauſa gudcunque vel aliguam 


ejuſmodi Bullam, reſcrip- 
tum, wel inſtrumentum, 
ulla modo publicaverit, quod 
onnia & /ſingula tejuſmagi 


after the ſa 


Part V. Of the King's Eccleſiaſtical Law, 


of July then next coming, 
ſhould uſe or put in ure in any | 


place within this realm, or in 
any the Queen's dominions, any 
ſuch Bull, writing, or inſtru- 
ment, written or printed, of ab- 
ſolution or reconciliation at any 


time theretofore obtained and 
gotten, or at any time thereafter 


to be obtained or gotten from 
the ſaid Biſhop of Rome, or any 


his ſucceſſors, or from any other 


perſon or perſons, authoriſed or 
claiming authority, by or from 
the ſaid Biſhop of Rome, his 
predeceſſors or ſucceſſors, or ſee 
of Rome! or if any perſon or 


_ perſons, after the ſaid firſt day of 
July, ſhould take upon him or 
them by colour of any ſuch Bull, 


writing, inſtrument, or authori- 


ty, to abſolve or reconcile any 


perſon or perſons, or to grant or 
promiſe to any perſon or per- 
ſons, within this realm, or any 
other the Q,'s dominions any 
ſuch abſolution or reconciliation 
by any ſpeech, preaching, teach- 


ing, writing, or any other open 


deed; or if any other perſon or 
perſons within this realm, or 
any the eee dominions, 


conciliation: or elſe if any per- 


ſon or perſons had obtained 


or gotten ſithence the laſt 


day of the Parliament bold- 


en in the firſt year of ber 


reign, or after the ſaid firſt 


day of Ju'y ſhould obtain 
. | 


firſt day of July, 
ſhould willingly receive and 
take any ſuch abſolution or re- 


Or 
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or get from the ſaid Biſhop of 
Rome, or any his ſucceſſors, or 
Tee of Rome, any manner of 
Bull, writing, or inſtrument, 
written or printed, contatning 
any thing, matter, or cauſe 
whatſoever z. or ſhould publiſh, 
or by any ways or means put in 
ure any ſuch Bull, writing, or 
inſtrument ; that then all and 
every ſuch act or acts, offence 
and offences, ſhall be deemed 
and adjudged by the authority 
of the ſaid act to be high trea- 
ſon, and the offender and of- 
fenders therein, their procurers, 
abettors, and counſellors to the 
fact and committing of the 
ſaid offence or offences, ſhould 
be deemed and adjudged high 
traitors to the Queen and the 


realm; and being thereof law- 

fully indited and attainted, 
according to the courſe of the 
laws of this realm, ſhould ſuf- 


fer pains of death; and alſo 
loſe and forfeit all their lands, te- 
nements, hereditaments, goods, 


and chattels, as in caſes of high 


treaſon by the laws of this realm 

ought to be Joſt and forfeited, as 

by the ſaid act appeareth. _ 

| And albeit many of her fub- 
_ Jets, after the ſaid Bull of Pius 


Quintus, adhering to the Pope, 


did renounce their former 0- 
bedience to the Q. in reſpect 
of that Bull, yet all this time 
no law was either made or at- 


tempted againſt them for their 
recuſancy, tho' it were ground- 
cd upon fo difloyal a cauſe, 


fata et delicta, authoritate 


et adjudicentur ; atque inde 


nati, juxta legum bujus regni 


Pi Duinti Bulla, quamplu- 
Trim 
mano adbærentes priſtinan 


de recuſatione, quamvis illi 


Part V. 


ejuſdem flatuti, crimen leaſe 
majeſtatis habeantur & agju- 
dicentur. Quodgue, qui in 
his deliguerint, & eorum pro- 
curatores, fautores, et conſul. 
tores in his factis, et aelifty, 
læſæ majeſtatis rei contra Re. 
ginam & regnum habeantur 


legitime accuſati & condem- 


præſcriptum, extremo ſupplicis 
5 ; terre, tenementa, 
bereditamenta, bona et facul. 


tates in fiſcum redigantur, ut 


in cauſis leſe majeſiatis per 
leges hujus regni fieri folet, ut 
ex eodom flatuto liquids ap- 
paret, | | 


Duamvis autem ex bu 
ſubditi Pontifici R- 
obedientiam erga Reginan 


religuerint, nulla tamen ler 
lata aut rogata fuit contra as 


tam injuſtæ cauſe innite* 
retur. Cum autem /tatul 
5 . Piarli- 


r 


= S 


„ 


part V. 
Parliamentario declaratum eſ- 


et, hoc brutum Bullarum 
fulmen tot & tanta pericula 


reipublice intuliſſe, in ea- 


rum loco Feſuite, & Sacri- 
fei Romanen ſes huc ſunt miſſi, 
qui latitantes in animos quam- 
plurimorum imperitorum ſub- 
ditorum hujus regni immur- 


murarunt et inſtillarunt, quod 


Pontifex Romanus authori- 
tatem Reges et Principes ex- 
communicandi et abdicandi 
habeat ; guad ille Reginam 
excommunicaſſet, regno ab- 
dicaſſet, ſubditoſque omnes 

elnatis et obſeguii vin- 
culo abſolviſſet; & proinde 
nec 75 nec ejus mandatis 
aut legibus ſub pœna ana- 
thematis obtemperandum. Hoc 
der antiquas Angliæ leges 
crimen erat majeſlatis læ ſæ 
inj ſummo gradu et inde 
Campianus Sherwinus, 
plures alii Sacerdotes Roma- 
nenſes apprehenſi, & confeſſi 
quod in Angliam venerint ad 
cauſam Catholicam Rama- 
nam firmandam cum opus ef- 
ſet, anno prædictæ Regine 


21 per antiquas communes 


Angliæ leges fuerunt in queſ- 


tionem vocati, accuſati, au- 


diti, condemnati, et extremo 


ſupplicio affecti, ob crimen 


leſe majeſiatis, contra fidem 
quam ſuo principi debeant. 
Nec adbuc 
tum Parliamentarium con- 


fre recuſantes, Jeſuitas, aut 


21 


aliguod flatu- 


Of the King's Eccleſiaſtical law. 
No that theſe ſpeechleſs Bulls 


were declared by act of Parlia- 
ment to be ſo dangerous; then 
in place of them Jeſuits and 
Romiſh Prieſts were ſent over, 


who in ſecret corners whiſpered 


and infuſed into the hearts of 
many of the unlearned ſubjeQts 
of this realm, that the Pope had 
power to excommunicate and 
depoſe Kings and Princes; that 
he had excommunicated the late 


Q. deprived her of her king- 


dom, and diſcharged all her 


ſubjects of their oath, duties 


and allegiance to her; and 
therefore they ought not to obey 
her, or any of her command- 


ments or laws, under pain of 


the Pope's curſe. This was 
high treaſon by the ancient 


laws of England; and there- 


upon Campion, Sherwin, and 
many other Romiſnh Prieſts be- 
ing apprehended, and confeſſing 
that they came into England to 
make a party for the Catholic 
cauſe when need ſhould require, 


were, in the 21ſt year of the ſaid 


late Queen's reign, by the an- 
cient common laws of Eng- 
land, indicted, arrained, tried, 
adjudged, and executed, for 


high treaſon againſt their na- 


tural allegiance which they 
owed their liege ſovereign. 
But all this time there was no 


act of Parliament made either a- 


gainſt recuſants, or Jeſuits, 

or Prieſts, her Majeſty ſtill 

defiring and expecting there 
OC conver- 
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 mency and mildneſs 


ing 
ling ſtill this poiſon into the 
lubhects hearts, that by rea- 


De Jure Regis Eccleſfaſtiro. 


cle · 
they 
might be reclaimed to their 
former obedience and confor- 
mity before the ſaid Bull. After 
Prieſts and Jeſuits were pu- 
miſhed by ſentence of law, ac- 
cording to their demerits, then 
great numbers of flanderous 
and ſeditious books (libri falſi- 


converſion, and that by 


dlici) againſt her Majeſty and 


the ſtate were diſperſed and 
ſcattered within this realm, 
tending to the inciting and ſtit- 


ring of the ſubjects to inſur- 


rection and rebellion. e 
Her Majeſty in open Par- 
liament, having with the 
Lords Spiritual, 'Temporal, and 


Commons, mature conſidera- 


tion of ſo weighty and import- 


ant cauſes, in the 23d year of 


her reign made two ſeveral 
laws: one againſt the makers 
and publiſhers of ſeditious books, 
ordaining that offence to be fe- 


lony: another againſt recuſants, 


inflicting the penalty of twenty 
pounds the month for their re- 


cuſahcy: and yet upon their 
ſubmiſſion according to the act, 


to be thereof freely and abſolute- 
ly diſcharged: (a mild and mer- 
ciful law, conſidering their for- 
mer conformity, and the cauſe 
of their revolt:) but after theſe 
Jeſuits 
coming daily into and ſwarm- 
within the realm, inſtil- 


autem in Sacerdotes illos et 


Jeftat & Aatum editi in hue 


 benigna lex, fi ad prijir 
and Romiſh Prieſts 


Feſuitæ & Sacerdotes Roma- 


, 


Part V. p 
Sacerdotes ſancitum erat, cum j 
ſereniſſima Regina nibil ma- ] 
gis in votis habuit, quam ut G 
converterentur, & ad prif- F 
tinam obedientiam, quam ante | 
illam Bullam emiſſam pro. ll © 
Aiterant, clementia & uni. þ 


tate revocarentur. Paſte 


Tefuitas merito legis ſententia 
animadver ſum erat; inde fa. 
moſi & ſeditioſi libelli, ( libri 
Falſidici) contra Regiam Ma. 


reg, et diſperſi erant, ud 
tumultum conflandum, et 
ſeditionem concitandum. | 

Regina in pleno Parliamen. 
mento, matura deliberatiom 
habita cum Dominis Spiri. 
tualibus et Temporalibus, de 
rebus tantis tantique momenti, 
anno 23 regni duo janxit 
ſlatuin alterum contra au. 
thores et divulgatores ſediti- 
forum librorum feloniæ pæ- 
nam illis infiigens ; alterum 
contra recuſantes viginti li. 
brarum muldtam in ſingulu 
menſes pro recuſatione im. 
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ponens,  nihilominus ſi je | 
ſubmiſerint juxta flatutum | 
illud, inde effe abſoluts 
et liberatos ; (mitis ſane e 


nam confarmitatem et di. 
fectionis eorum cauſam re. 
ſpiciamus :) poſtea autem 


menſes indies in hoc regnun 
 anfluentes, & in ann 
5 55 | hom 
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hominum hoc venenum infun- 
dentes, quod per illam Pii 
Nuinti Bullam Regina fuerat 
excommunicata, regno abdi- 


cata, ſubditique ſui omni erga 


ipſam fide et obſequio exempt, 
omne ſaxum moverant, ut 
ipfes a fide qua Regiæ Ma- 
jeftati erant ohſtricti aſtra- 
reconciliarent. Hine anno 


regni fut 27. Parliamentaria 


authoritate flatuit, crimen 


effe Izſe majeflatis fi quis 
eſui 


ta vel Sacerdos Roma- 


nenſis nativus hujus regni 


ſubditus ſacris Romanis initi- 
atus, aut in Feſuitarum ſocie- 

| jam inde a 
regni ſui initio, dominia ſua 


tatem admi 


adiret, eo concilis ut ipſas inde 


arceret, ne ſubditas perfidis 


illis et pernitioſis perſuaſioni- 


bus et machinationibus, ut 


jam dictum eft, contaminarent, 
que proculdubis læſæ ma- 
Jeſlatis in ſummo gradu erant 


crimina per antiquas commu- 


nes Angliz leges nec quis 


| ſane regum Anglia animo 


erecto, ex quo hæc monarchia 
primum firmata fuerit, eorum 
ute (potifſimum fi nativi 
fubditi erant) peperciſſet, 
gui ſubditis perſuaſiſſet il- 


lum de jure non fuiſſe regem, 


malituſque fuiſſet intra hoc 


regnum eos a \ fide et obſe- 


quio erga Regem ſuum 
abducere, | quod per antiquas 


Roman 


ſon of the ſaid Bull of Pius v, 
her Majeſty was excommuni- 


cated, deprived of her kingdom, 


and that her ſubjects were diſ- 


charged of all obedience to her, 


and by all means endeavoured 


to withdraw them from their 
duty and allegiance to her Ma- 
jeſty, and to reconcile them to 
the church of Rome. In the 27 
year of her reign, by authority 
of Parliament her Majeſty made 
it treaſon for any Jeſuit or Ro- 
miſh Prieſt, being her natural- 


The ſtatute de 
anno 27 Eliz. 
Regine. 
3 Inſt. 101, 


born ſubject, and made a Ro- 
miſh Prieſt or Jeſuit ſithence 


the beginning of her reign, to 


come into any of her domini- 


ons, intending thereby to keep 


them out of the ſame, to the 


end that they ſhould not infect 
any other ſubjects with ſuch 
treaſonable and damnable per- 
ſuaſions and practices as are 
aforeſaid, which without con- 
troverſy were high 
by the ancient common laws 


of England: neither would 
ever any magnanimous * 


of England, ſithence the fir 


treaſon 


eſtabliſhment of this monar- 


chy, have ſuffered any (eſpe- 
cially being his own natural- 
born ſubjects) to live, that 


perſuaded his ſubjects that 


he was no lawful King, and 


practiſed with them (within 


the heart 


allegiance, and Joyalty 
to their ſovereign, the 


F4 


of this realm) 
to withdraw them from theie 


ſame 


prin 
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De | Jure Regis Eccleflaſtico. 


ſame being crimen lzſe majeſ- 
tatis by the ancient laws of this 
realm. 


By this and by all the records 


of the indictments it appeareth, 
that theſe Jeſuits and Prieſts, 


are not condemned and exe- 
cuted for their prieſthood and 


profeſſion, but for their trea- 
 fonable and damnable perſua- 
ſions and practices againſt the 
crowns and dignities of Mo- 


narchs, and abſolute Princes, 


who hold their kingdoms and 
dominions by lawful ſucceſſion, 
and by inherent birth- right and 
deſcent of inheritance, 
cording to the ſundamental laws 
of this realm) immediately of 
Almighty God, and are not 
tenants of their kingdoms (as 
they would have it) at the will 
and pleaſure of any foreign po- 
tentate whatſoever. 

Now albeit the proceedings 
and proceſs in the eccleſiaſtical 


courts be in the name of the 


Biſhops, &c. it followeth not 
| therefore, that ei: her the court 
is not the King's, or the law 


whereby they proceed is not the 


(a) King's law: for taking one 


example for many, every leet or 


view of frank-pledge holden 
by a ſubject, is kept in the (b) 
lord's name, and yet it is 
the King's court, and all the 
proceedings therein are direct- 
ed by the King's laws, and 


many labjects! in CORD have 


machinationibus 


(ac- 


Part v. 
hujus regni leget crimen erat 
leſe * 


Hinc ex affis publicis, in 
gue eorum accuſationes relate 
ſunt, luce clarius eff, quid 
Jeſuitæ et Sacerdotes illi non 
ſunt condemnati et ſupplicio 
affecti, eo quod ſint Sacerdotes, 
et contrariam religionem pro- 
feſſi, fed quod proditoriis et 
execrandis per ſuaſionibus tt 
moliti ſint 
contra coronam et Majeſtatem 
monarcharum, et Principum 
abhſolutiſimorum, qui ſua 
regna et dominia immediate 
a ſummo Deo legitimd ſucceſ- 
fione, ei jure auito atque he- 
reditario, juxta leges funda- 
mentales tenent et non (ut iþfi 


ſomniant) ex alterius cujuſcun- 


que Principis n wutu et 


arbitrio. 


Duamvis autem proc: 
dendi formulæ et proceſſus 
in curiis eccigſigſticis ft 
Jub Epiſcoporum, &c. nomi- 
nibus ; non igitur ſequitur 
curias illas non efſe Regis, 
del legem juxta quam pro- 
cedunt non eſſe Regis le- 
gem : fit hoc exemplum in- 
flar multorum; quilibet vi- 
ſus fran# pleg a ſubdito in 
nomine domini ſui tenetur, 
et tamen Regis eft curia, ei 
omnes in ed proceſſus 


Regis leges diriguntur, fub- 
* guamplurimi curias 
4 


ex recordo, et alias in Anglid 

tenent, juxta tamen Regis 

lges, et regni conſuetudines 
in iis procedunt. 


0 Obſerves hic (candide lec- 
for) quandoquidem deciſio 


et determinatio hareſium, 


ſchiſmatum, et errorum in 
religione, ordinationum, exa- 
minationum, admiſſionum, in- 
flitutionum, et deprivatio- 
num hominum * 
(que ad Dei cultum el 
veram 
tant,) matrimoniorum, di- 
vortiorum, 5 | 
neralis (unde flirpium et 
hereditatum validitas de- 
endet,) probationis teſla- 
mentorum, literarum ad- 
miniſirationum (ſine quibus 
nullum debitum defuntis per 
legem communem recuperari 
poſſit, ) mortuariorum, pen- 
num, procurationum, re- 
parationum ecclefiarum, fi- 
moniæ, inceſtus, adulterii, 
fornicationis, incontinentiæ, 
et guorundam aliorum ad 


communem legem non ſpec- 


tant, quam neceſſarium 
| furrtt ad juſtitiam exercen- 
dam & adminiſtrandam, 


quod Regie Majeflatis pro- 
gemtares bujus regni mo- 
narchg eccleſiaſticas ſub ip- 


fs curias autharitate arma=. 


ver int determinandi cauſas 
alas eccleſiaſticas tanti Mo- 


menti (a communis legis 


Juriſdictione exemptas,) per 


religionem ſpec- 


Baſtardiæ ge- 
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and hold courts of record, and 
other courts, and yet all their 
3 be according to the 
ing's laws and cuſtoms of the 
realm. | | 


| Obſerve (good reader) ſeeing 


that the determination of here- 


ſies, ſchiſms, and errors in re- 
ligion, ordering, examination, 
admiſhon, inſtitution, and de- 
privation of men of the church 
(which do concern God's true 
religion and ſervice,) of right of 


| matrimony, divorces, and ge- 


neral baſtardy, (whereupon de- 

pend the ſtrength of mens de- 
ſcents and inheritances,) of pro- 
bate of teſtament and letters of 
adminiſtration (without which 
no debt or duty due to any dead 
man can be recovered by the 
common law,) mortuaries, pen- 
ſions, procurations, reparations, 
of churches, ſimony, inceſt, 
adultery, fornication, and in- 
continency, and ſome others, 
doth not belong to the common 
law, how neceſſary it was for 


_ adminiſtration of juſtice, that 


his Majeſty's progenitors Kings 
of this realm did by public au- 


thority authoriſe eccleſiaſtical 
courts under them, to deter- 


mine thoſe great and impor- 


tant cauſes eccleſiaſtical, (ex- 


empted from the juriſdiction of 
the common law,) by the 
King's laws eccleſiaſtical z 
which was done originally for 
two cauſes. 1. That juſtice 
ſhould be adminiſtered under 
the Kings of this realm, 
a within 


—_— 
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within their own kingdom, to leges Regis eceleſiaſticas; quod 
all their ſubjects, and in all initio duabus de cauſis factum. 
cauſes. 2. T hat the Kings of Primo ut juftitia ſub regni 
England ſhould be furniſhed, his Regibus, omnibus fuis 
upon all occaſions either foreign ſubditis, et in omnibus caufis 
or domeftical, with learned adminiftretur, Secunds, ut 
profeſſors as well of the eccle- Ang Reges peritos profeſ. 
ſiaſtical as temporal laws. fores leguim tam ecclefiaſtica- 
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'Thus hath it appeared as well 


by the ancient common laws of 
this realm, by the reſolutions 


and judgmentsof the Judges and 
ſages of the laws of England, 
in all ſucceſſion of ages, as by 
authority of many acts of Par- 


liament, ancient, and of later 
times, that the kingdom of 
England is an abſolute monar- 
chpy, and that the King is the 


only ſupreme governor, as well 
over eccleſiaſtical perſons, and 
in eccleſiaſtical cauſes, as tem- 


poral, within this realm, to the 


due obſervation of which laws 


both the King and the ſubject 
are ſworn. I have herein cited 
the very words and texts of the 


laws, reſolutions, judgments, 
and acts of Parliament, all 
public and in print, without 


any inference, argument, or 


amplification; and have parti- 


cularly quoted the books, years, 


leaves, chapters, and ſuch like 


certain references, as every 


man may at his pleaſure ſee 


and read the authorities here- 


in cited. T his caſe is re- 


ported in the Engliſh and La- 
tin Tongues (as ſome other 


rum, quam temporalium in 
promptu ſemper haberent, 
uecungque occaſio tulerit, frog 
2 externa, p domeſiica, 
Jum pateat, et in promptu 
fit, tam ex antiquis commu- 
nibus bujus regni legibus, ju- 
dicum et juriſprudentiſſimorum 
in Anglia ſententiis & judi. 
ens, fingulis ſeculis, quam 
ex authoritate plurimorum 
flatutorum parliamentariorum 
priſcis temporibus, & recenti 
memoria, quod regnum An- 
glie fit monarchia abſoluta, 
guodque Rex ſolus et ſummus 
fit gubernator tam perſona- 
rum eccleſiaſticarum, et in 


 eauſis eccleftaſticts, quam tem- 


Poralium, et in temporalibus 
intra hoc regnum ad quas 
leges ſanfie & inviolat? ob- 
ſervandas, et Rex et ſubditi 
Jurejurando obſtrifti tenen- 
tur. Legum autem, ſenten- 
tiarum, judiciorum, et flatu- 
torum Parliamentarior', que 


ſingula publice typis impreſ- 


fa proftant, ipfiſſima verba 


et textus fine ulld illatione, 


argumentatione aut amplifica- 


tione allegaui; libros vero, 
5 day | annos 


annos, paginas, & id genus 
alia er adnotavi, ut 
guilibe is 
intueatur & legat : Anglice 
& Latint edidi (quod et non- 
nulli noftri juris ſcriptores 
fecerunt) eo confilio, ut con- 


vito & hareditario, necnon 
illuſtribus ejuſdem juris indi- 
ciis hac in parte non ſint pe- 
regrim : ad veritatem per- 
ſuaſus, quod nemo ex Ang- 
| lorum gente, modo ſanus & 
ingenue ſincerus, qui per ſua- 
ſus anteguam informatus fu- 
erat, in veritate (quam ipſe 
ecculis intueatur ſuis) abnu- 
et, ne ab errore diſſuadere- 
tur, quo obcacatus fit ab- 
duftus; miſers enim cum 
tle agitur, & miſericordia 
dignus, qui fuit per ſuaſus 
priuſguam informatus, & 
nunc informari abnuit, quia 
per ſuaderi nolit. , 


t pro arbitrio oculis 


cives chariſſimi in Regni hu- 
jus legibus, ipſerum jure a- 
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writers of the law have done) 
to the end that my dear coun- 
trymen may be acquainted 
with the laws of this realm, 


their own birth-right and in- 


heritance, and with ſuch e- 
vidences as of right belong 
to the ſame; aſſuring myſelf 
that no wiſe or true hearted 
Engliſhman, that hath been 
perſuaded before he was in- 
ſtructed, will refuſe to be in- 
ſtructed in the truth, (which 
he may ſee with his own eyes) 
leaſt he ſhould be diſſuaded 

from error, wherewith blind 


fold he hath been deceived; - 


for miſerable is his caſe, 
and worthy of pity, that hath 
been perſuaded. before he was 
inſtructed, and now will re- 


fuſe to be inſtructed, becauſe 


he will not be perſuaded. 
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In the King's Bench. 


N Ejectione firme between Clayton and Preſenham, of Itch 6: 
lands in Lichborow in the county of North. the caſe 6 Mod. 244 
was ſuch ; indentures of demiſe were ingroſſed bearing date 5 
26 Maii, anno 25 Eliz, of land in L. to have and to hold 
(for three years from henceforth) and the ſaid indentures 
were delivered at four of the clock in the afternoon, the 
20th day of June, anne 25 ſupradicto and when this 
leaſe by computation ſhould have its beginning, whether 
from the day of the date, or from the delivery, was the 
| queſtion. And in this caſe three points were reſolved by 
cy Chief Juſtice, Sir Thomas Gawdy, and the whole 
Court, | | | Py | 
1. That (a) (from henceforth) ſhould be accounted from () Co. Lit. 46. 
the day of the delivery of the indentures, and not by any b. Car. R ze. 
computation of date; for, from henceforth is as much as to ſay, N 1 
“from the making, or from the time of the delivery of the R 
© indentures, or (5) a confectione præſentium; for the con- (0) Co. Lit. 46. 
fection or making of the leaſe does begin by the delivery, and % 9 | 
theſe words ( from henceforth”) or any other words of the rg Eq 647 
indenture, are not of an effect or force until delivery, quia Plow. 108. b. 
traditio logui facit chartam. „„ 3 — 8 0 
2. That where the ſaid indenture was delivered at four oftlge 

clockin the afternoon of the ſaid 2oth of June, it was reſolved, 

that this leaſe ſhould end the 19th day of June in the third 

| N pear 
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75 Hob. 140. from t making, is EXC u and W1 F * in the | 
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EIS . 
140. 879. delivery. re date t d the 118 f the fix it was ad- ; 
41, 42, Eav. 15 d ſale bor ) 1arolle aſt day o And 1 e 
e as (c he la xcluſive. (which p 'i 
zo 10 4% & gies 7 of the date — A ih | 
44 1 6. 2 Inſt. lowing, the day in the that the dee of the fourt | 
250 no e W i wu” Rot, 1 whole 2 of the my 
Latch 14, 2 judge 75 4 * &; or | w the Ia ry from I 
Dall. 41, „ began Paſe, the ſaid a nted in la ; te? (4) an anch z in a 
1 Dal, 203. rolled ge ſhould be That from _ mm 9 day of : 
Dye 14% ure e ” are all A TNT be 17 
3 Lit. 46. b. ture, * the dat 3 e date d | 5 
(A) Cr. „ 0 day f law "4 
Rep. 337. 1 date. 
Bulſtr. 204. the | 

Silk, 4132 5, 


44. 1 Wilſon 176. 2955 ; 
11 e 2 
I see 6 


E L M E Rs Cafe 
Trin. 30 Eliz. 5 
In the King's Bench. 


YETWEEN Elmer (a) Biſhop of London, and Gale de- (4) 10 Co, 66. b. 
D fendant for the ſcite of the manor of Drayton in Middle- Moor 263. 
ſex, two points were reſolved. 85 4 a 16 
1. That the ſtatute of (b) 1 Eliz. is a private act, whereof winch. 45. F 
the Court without pleading of it would not take notice. (5) Raft. Leafen | 
2. It was reſolved, that where the ſaid ſcite parcel of the 28 ee 
biſhoprick was in leaſe for years, and Grendal the Biſhop Pot. . 


ouſted the leſſee, and made a leaſe (which was confirmed by Moor 108, 253. 


the Dean and Chapter) for three lives, rendering the ancient 
and accuſtomed rent; that this leaſe was voidable by the (c) 
ſucceſſor. 1. Becauſe the ſtatute of 1 Eliz. was in the diſ- 
junctive for 21 years or three lives, and therefore the Biſhop 
could not make both: but if in the caſe at bar the ſaid leaſe ſnould 
be good, then a Biſhop might make a leaſe for 21 years, and 
preſently after make a leaſe for 3 lives, which would be againſt 
the words and meaning of the act. 2. The rent reſerved on the 
Teaſe is not payable within the meaning of the ſaid act; for al- 
though ex vi termini it is payable, becauſe after the leaſe for 
years determined, the leſſor might diſtrain for all the ar- 
rearages of the rent reſerved on the leaſe for lives; yet it is 
not payable within the meaning of the act, for the act was 
made to maintain hoſpitality, and to avoid dilapidations, and 
that cannot be but by a continual revenue yearly payable by 
compulſion of law, and not in expectancy, or in futuro. 
For (4) poſlibilities neither maintain hoſpitality nor re- 
pair churches; and in this caſe the Biſhop would have 
but a poſſibility z for the leffees for lives would have 
the rent reſerved on the leaſe for years: and 


ſurvive 


if they 


193. 3 Leon. 
59. Cro. El. 141. 
2 Brown. 164. 
Co. Lit. 45. a. 
Palm. 467, 469, 
Latch, 241+» 

Cr, Car, 50. | 
10 Co. 60. a. b. 
(e) 5 Co. 60. Ts 
Co. Lit, 45. 

= El. 473:474s 


Ut 


10 Co, eg. a. 
3 Keb. _ 

1 Mod. Rep. | 
205. | 
Cart. 13 16. 
1 Vent. 247. 
1 Roll. Rep. I ö, 
154, 156, 169. 


(d) Bridg. 123. 
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ſurvive the leaſe for years, then the Biſhop and his ſucceſſors 

would have remedy for the rent and arrearages reſerved on 

the leaſe for lives, as it hath been faid. And it was faid, 

(«) xo Co. 60. a; that where the ſtatute of (a) 32 H. 8 cap. 28. provides, 
3 __ waa that the old leaſe be ſurrendered within one year, &c. that 
ardr. 9, 2 ſurrender (5) conditional is not within the faid act: for 
6 Co. 37.4% the intent of the makers of the a& was to have à continuin 
* 8 *. and abſolute ſurrender, and not ſuch illuſory ſurtender, which 
"apy . might be avoided the next day; for factum non dicitur quod 
b. Co. Lit. 44. a. non perſerverat 3 and ſenſus verborum et anima legis. But in 
$9.6 TOR: the principal caſe judgment was given againſt the Biſhop for 

| Leaſes 2 Dyer not pleading the ſaid ftatute of 1 Eliz. | ons 
2. „ 2 22, 246. pl. 69, 271. pl. 28, 357: pl: 43, 363. pl. 26. Savil $5. pl: 165. Or: 
| Fac 173. Cr. Car. 22, 44, 435. 1 Roll, Rep. 159, 163, 230. 2 Roll. Rep. 169, 311, 332 
408, 410, 491, 499. Hob. 204. Latch 45. Bridg. 28. Moor 58, 759, 783. 1 Leon: 59, 148, 
3 Leon. 132, 156. 2 Jones 60. 2 Inſt. 342, 681, Godb. 102. pl. 119. 3 Keb. 381. Cr, Bl 
350, 6ozz (65) Moor 783: Hutt. 8. Lit. Rep. 131. Hob, 204. Co. Lit. 44. be 


JEWEL 


JE WE L's Caſe. 
Trin. 4⁰ Eliz. | 


In the King's bench. 


ETWEEN Paul and Maj or the as was; (a) Jewel (a) 10 Co, 60. b. 
Biſhop of Saliſbury 6. Elis. by deed indeuted made a 

leaſe of a fair, parcel of the poſſeſſions of his biſhoprick, with 

all profits thereof in Sherburn in the county of Dorſet, for three 

lives, rendering the old and accuſtomed rent, which was con- 
firmed by the Don and Chapter ; and afterwards the Biſhop 

died; and if this leaſe was good againſt the ſucceſſor, and not 

reſtrained and made void by the ſtatute of (5) 1 Eliz. (not print- (5 Ley's Reps 
ed, ) was the queſtion. And it was adjudged that the ſucceſſor 77: 5 —” 3 

ſhould avoid the leaſe; for a fair is but a franchiſe or liberty, C. Pingu _ 
not manurable, out of which a (e) rent cannot be referved ; 4 Co. 76. a 
and therefore for ſuch rent reſerved the leſſor or his ſucceſfors e, pa 337- 
have not any remedy, either by diſtreſs or afliſe ; and all leaſes 1 And. 5 1 
of ſuch inheritances, out of which the ancient ad accuſtomed 193 3 Leo 
rent cannot be well and lawfully reſerved, are voidable by the Cr. Fl. 141. 


ſaid aft, It was allo reſolved, that if the leaſe had been made p 9 


for 21 (d) years, rendering the ancient and accuſtomed rent, Pa!m. 105, 467, 


the ſucceſſor ſhould avoid it; for although the rent reſerved 4 68. Latch. 241. 


ſhould be good by way of (e) contract between the leſſor and ,;' ogy 3g 1 


the leſſee, yet it is not incident to the reverſion, nor ſhall (-) 7 Co. 23. b. 
go with it; and therefore ſuch leaſe ſhould be alſo voidable by 3: Vf. zo. 


1 by the ſaid ſtatute. Vide 17 E. 3.75 b. 9 Al. —— > p 6 
P. 24. (f) 30 Aff. P. 5 14 E. 3. Scire (2) faca 122. I © H. Er Jac. 117, 112. | 
6. . $3.0. 21, e. Moor 163, 168. 
| 2 Roll. 446. 
er. El. 690. 2 Sand. 303. Waugh 203. e 194. (4d) Cr, Jac. 112. 2 Sand 303, 304% Moor 
wm (Sn 305. ( Poſtea 4. a, (g) oſt. 4. a. Ee 


vor. Ill, i: Tue 
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The Lord MouNTjoy's Cake. 


Mich. 31 & 32 Eliz, 


* Re 8 a. aan S ant 1 . 


In the King's Bench. 


Moor 197, 494, U Ichard Shephard was plaintiff againſt Blackaller defend- 
Harér. 39, 92, ant in an Ejectione firme of two houſes and 18 acres of 
_ „ land in Hemſton Arundel, on a demiſe made 10 April 28 Fl. 
22 597. for three years; the defendant pleaded not guilty, and the ju- 
Lit, Rep. 305. rors, as to the moiety of one houfe and 18 acres of land, found 
| | the defendant guilty, and as to the reſidue they gave a ſpecial 
verdict to this effect: they found that the tenements in which 
| &c. were parcel of the manor of Hemſton Arundel, and de- 
miſed and\demiſcable time ont of mind, by copy, &c. And 

that Robert Lord Brook was ſeiſed of the or manor in fee, | 
and further found that by a ſpecial act of parliament made 4 
Feb. 27 H. 8. the ſaid manor was mtailed to Anne wife of 
Charles Lord Mountjoy, and to John Pawlet and Elizabeth 
his wife, and to the heirs of their bodies begotten, with divers Ml 
remainders over; by which act it was provided as follows, ſe. 
that the donees, nor any of them, non facerimt aliguid in 
nocumentum, vel exhaeredationem haredim fſuorum vel ei. 
rum alicujus, vel alicujus eorum in remanere, fed tantim 
pro junftura uxoris pro termino vitæ, vel aliujus viri, &. 
pro termine vitæ, vel pro termin vitæ alicujus aliæ per. 
| fone vel pro annis, vel ad voluntatem, fecundim conſuetudinem 
manerii; reddendum verum & antiguum redditum prædictarun 
terrarum, & tenementorum fic demi ſſorum, & quod all o- 
ther acts ſhould be void, as by the ſaid act appears: and 
further found, that the faid manor did conſiſt of divers free 
rents amounting to 71, and of 15 copyhold tenements, which 
were held for lives, the cuſtomary rent of which "7 


n 


Part V. Caſes of Leaſes, . 4 
31. and of the demeſnes which had uſually been demiſed by 
indenture for the ſeveral rents and farms of 71. &. And 
that there was one acre of waſte, parcel of the ſaid manor, in 
which were divers highways and common for the tenants, of 
the yearly value of 12d. And, that on the death of every co- 
pyholder, the lord by cuſtom ought to have an heriot ; and 
that there was a court-baron incident to the ſaid manor, and 
perquiſites of court, and a leet appertaining to the {aid manor z 
and that the free rents, or copyhold rents, or heriots, or per- 
quiſites of court, or leet, never were demiſed before, for life, 
or years, or otherwiſe ; and that afterwards Cha. L. Mount- 
joy died, after whoſe death the ſaid Anne his wife, in 6 Eliz, 
did accept a fine of a ſtranger, ſur conuſans de droit come ceo, 
&c. of the moiety of the ſaid manor with the appurtenances, 
and of a great number of acres which did comprehend the 
demeſnes; by which fine the ſaid Anne did grant and render 
W the moiety of the faid manor, &c. with the appurt. for 300 
WF years, rendering rent, amounting to the free rents, the copy- 
hold rents, the farm rents, and 18d. more, and 12d. for the 
acre of waſte, to be paid at two feaſts of the year, where the 
old rent was payable at four feaſts. And afterwards the faid 
= Anne died, and the now plaintiff claimed under the ſaid leaſe 
W for 300 years: and the defendant claimed by the Lord Moun- 
joy that now 1s, being heir to the ſaid entail. And the doubt 
of this caſe was, if the faid leaſe for 300 years, made in man- 
ner and form aforeſaid, was to be avoided by the ſaid clauſe of 
We reſtraint of the ſaid act of 27 H. 8. or not; and it was argued _ 
on the plaintiff's fide (in which as much was faid as the wit (a) Antes 3. a. 
of man could think or invent) that the leaſe ſhould be good, Ve b. 3 
and not reſtrained by the ſaid act. And all that which was Lit. 44. 2 
ſaid may be briefly divided into ſive parts. 4. 142,744.2. 47 
1. Foraſmuch as this act reſtrains the power which the te- 23 9 
nant in tail had by the laws of the land, it ſhould be taken > 163, x66, 
ſtrictly, as to the reſtraint, and beneficially for the tenant in 2 Sund. 303, 
tail: and to that purpoſe the rule put by Read in 21 H. 7. 17. 8 
b. and 18 E. 4. 16. a. and divers other books on that ground Viugb. 283. 


Vaugh. 203. 
were citet. (5) Br.Rents 11. 


(c) Antea 3. a. 


leets, &c. were never demiſed before, it was not material 4 (% Antes 3. a, 


8, 77. Fitz. 
toll (5) of a mill, rendering rent, or in 30 Aſſ. 5. A leaſe 3 eh E. 
of land and an (e) hund. or advowſ rendering rent, &c. all J. 48, + Fz- 
the rent ſhall iſſue out of the land, and not out of the toll, ad- Dy kk & 
vowl. or hund. But the King may referve a rent out of a fair 49. 13 E. 4. 6. a. 
or other thing not manurable, as is adjudged in 14 E. 2. 2 Int. 131. 
(4) Scire facias 122. becauſe he may ſe) diſtrain for it in — 
| , | VVV all 5 Co. 56. a. 
| | | 44 All. aa. 


2. It was ſaid, that although the rents of aſſize, heriots, 5. Tenure 26. 
W tor the rent reſerved doth not (a) iſſue out of them, but (e) Plowd, 239. 


only out of things manurable, to which the leflor may re- B. Pee. . | 
fort to diſtrain; as in 9 Af, 24. A leaſe of land and of the 68, - as 


hd « 
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Noy 110. at four days of the year, yet verus & antiquus redditus is te. 


(5) Poſtea 3. b. cient tefervation was of the rent to be paid in gold, (5) and the 


(c) Bridz. 20. wheat was anciently reſerved, and now (c) the leaſe is made 


:S Bulſt. 535 86. 


2283. b. Wing. : | 
dine. 19. Hawk. now be reſerved by indenture: for by that he ſhall have v. 


Poſt. 4. Co. Lit. 


| Cs C ., %. doth not ſay, ad uſualia fgſia, &c, ſo if he reſerves the true 
Desen and ancient rent, it is ſufficient. And it was faid, if tenantin 


Contr. 
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all the other lands of the grantee. Vide 10 H. 6. 2. And 
this point was concluded with 12 Aff. p. 40. That if a ren 
(a) Br. Char.19. be granted out of a manor, that the demeſncs only (a) and ng 
8 H. C24. the ſervices are charged. : 

itz. Charge 12. | | | | 1 
3. Although the acre of waſte was never demiſed before, 
and altho' the moiety was now demiſed, where no moiety way 
demiſed of the demeſnes before; and altho' the rent was re. 
-ſerved at two days of the year, where before it was reſerved 


3 


av ſerved within the ſaid act: for every rent hath quantity and qua- 
lity, and verus & antiquus redditus is not to be intended of every 
quality incident to it, but of the quantity of the rent, for that 
is the effect and ſubſtance of the thing referved ; as if the an- 


new reſervation was to be paid in filver; or if a quarter of 


Poſtea 5. b. rendering eight buſhels of wheat, all 1s one ; for the law doth 
not reſpect the form of words, or the quality, but the ſubſtance 
and effect of the matter: ſo if the old rent was 101. and the 

(4) Co.Lit,44.b. leſſor reſerves (d) 2008. this is not ex vi termins verus & anti. 

(e110 Co. 124d. u redditts, (e] but parùm differunt quæ re concordant, & (% 


1 Leon, ibo, qui heret in litera, heret in cortice. And it is not necellary 
0 11 Co. 34. b. to have all the qualities incident to an annual rent; for if i 
0. Lit 54. b. were cuſtomary or copyhold rent before, other rent may 


— * 425. ram © autiquam ſummam reddit”, which he had before, and 
3 Bull, vs: that is the effect and ſubſtance of the matter, altho' it differs in 

fx) Co. 38. a. quality; ſo when the rent is payable at 4 days of the year, ( 
1 and now it is reſerved at two days only, it is not material 
44 „ | "ſc 

Cr. Jac. 76, 75. For the words are reddendo verum & antiquum redditum, and 


e : | 
(b) Poſtea 5. b. tail be of 2 farms, (h) one, which hath been always let for 20, 


rent, and the other ſor 101. rent, and he makes a leaſe of bo 
for 21 years, rendering 30l. rent entirely out of both, it is good, Wl 
and yet it is not the accuſtomable rent which hath been paid, 
&c. for now it is one entire rent, where it was ſeveral beforg, 
and now this entire rent iſſues out of both, and each d 
them is charged with the whole rent, where each of them ws 
jeverally charged before; but entire and ſeveral are but que 
lities of the rent; but in ſubſtance the accuſtomable rent b 
reſerved, ſor they both amounted to 30 l. and that is reſem. 
ed, o if tenant in tail be ſeiſed of three acres of land, 
each of equal yearly value, and all have been demiſed for 35 
per annum, in ſuch caſe he may leaſe one of them for 126 
per annum, or two of them for two ſhillings per annum, au 
(i) Poſtea g. b. 10 (i) pro rata © and yet in theſe two caſes it is not the ac 
Co. Lit. 44. b. 8 e e cuſtom 
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«ſtomable rent which hath been paid. So if two (a) copar- 


for 101. rent, one of them may let his part or moiety for 51. 
In all which caſes the rent reſerved, although it differs in form 
or quality, yet in ſubſtance it is verus & antiquus redditus within 
the ſaid act of 27 H. 8, It was further ſaid, that if a manor 
his been always let for 101. rent, and afterwards a tenancy * 
| eſcheats, yet it may be let for 101. and yet it may be argued 
that this is not verus & antiquus redditus; for no rent was ever 
reſerved before out of land eſcheated, and by conſequence the 
rent reſerved cannot be called verus & antiquus redditus : but 


fame reaſon, if a copyhold of inheritance is forfeited, it may 
be ſaid, that becauſe the rent of the copyhold was demiſed and 
not the land, it ſhou'd impeach the leaſe, which would be too 
hard a conſtruction, tending to avoid many leaſes of poor 
men, which would be inconvenient : fo in the caſe at bar, al- 
though the acre of (5)-waſte was never demiſed before, yet in- 
aſmuch as the value thereof and more 1s reſerved, the pur- 
view and intent of the aCt is well obſerved. | AF 
4. It was argued, and ſtrongly urged, that if the faid ten- 
der as to the ſaid acre of waſte, the ſervices, heriots, leets, 
&c. (which were never demiſed before the ſaid grant and ren- 
der) ſhould be void by the ſaid act, that then it was conſe- 
quently good for the demeſnes which had been demiſed; for 
then all the rent reſerved ſhould iſſue out of the demeſnes. _ 
5. If it ſhould not be void as to ſuch things which were not. 
demiled before, yet after the death of him who made the grant 
and render, there ſhould be an apportionment of the rent for 


ſerved for the demeſnes, (although the rents of the freeholders 
and copyholders and the acre of waſte be deducted) & verus 
& antiquus redditus and more beſides them ſhould remain for. 
the demeſnes, for this cauſe it was urged, that the ſaid render 
thould be good for the demeſnes ; & id (e) certum ejt, qnod cert” 
reddi poteſt : and in this caſe, after many arguments, and great 
deliberation and conſideration fix points were reſolved. 
1, That altho' it be provided by the ſaid act, that all eſtates, 
&c. reſtrained by the faid act, &c. ſhould be void, yet it is 
not by conſtruction of law void as to the tenant in tail 
himſelf, (4) but ſhould be avoided by the iſſues in tail; 
for the intent of the act was to provide, that the donees, 
or any of them, non facerint aliguid ad nocumentum, del ex- 
bareditation? hered' eorum, and not to make void the eſtate 
which the donee himſelf made againſt himſelf; and all acts 
of parliament, as well private as general, ſhall be taken by 
„ 83 . a.rcaſon- 


ceners be ſeiſed of certain land in tail, which hath been let N 


them; and then foraſmuch as the whole rent and more is re- 


(4) Co. Lit. 44+ N 


oſt. 5. b. 


* Pot. 6. 


that wou'd be too nice and ſubtle an interpretation: for by the 


(b) Poftea x. b. 
Moor 199, 


» 


(e) Co. Lit. 45.. 
a. 96. a. 142. a. 

9 Co. 30. a. : 
47. a. 

4 Co. 66. be. 
Lane 51. | 
Hetiey 98. 
Poſt. 6. a, 


2 Brown. 336. 


(4) 3 Co, 59. he, 
60. : Rag 
10 Co. 59. a. b. 
60. b. 61. bz. 
Co. Lit, 45. 2. 
Cr. El. 207. 

1 And. 244. 
Carter 13, 16. 
1 K6l}, Rep. 
152, 159. 169. 
1 Mod. Rep. 
205. 
1 Vent. 247 


Br. Parliam. 61. 


Antef 4. ba. theſe were denied by the whole court; but the caſe of re- 


(5) Antea 5. a. of (Y) two coparceners, that one might let her moiety, yield: 
Co. Lit. 44 · b. 


| (7 Co. Lit. * caſe of the leaſe of part with reſervation of rent (i) pro rata, 
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a reaſonable conſtruction to be collected out of the words of 
the acts themſelves, according to the true intent and meanin 
of the makers of the act. Yide (a) 14 E. 4. I. a. & (6) 43 All. 
b) 4 Co 76, b. P. 29: C POTN 
t. Parliam. 35. 2. It was reſolved, that in reſpect of the ſaid acre of waſte, 
(e) 3 Bulſtr. 29 1. which was never (e) demiſed before, the rent which is entirely 
Moor 198, reſerved out of the whole, cannot be called verus & antiquu 
94 bo. 50. Tedditus : for how can it be called verus & antiguus redditu, 
Co, Lit, 44- b. when it iſſues out of a thing, which was never charged with 
any rent, by any reſervation before? 5 
3. By the grant and render of the manor, he to whom the 
render is made hath an intereſt and a term in the lands held 
by copy, and when any of the copyholders die, or it be for- 
feited, he may enter and enjoy the land himſelf if he will; 
and the rent reſerved doth iſſue out of the ſame lands held by 
copy, which lands were never charged with any former rent 
before, but always have been demiſed by copy according to 
the cuſtom of the manor : and when the demenes of the ſaid 
manor have been only demiſed for rent, in the caſe at bar, the 
whole manor cannot be demiſed within the faid act; alſo the 
_ eſtates which the tenant in tail ſhall make by the ſaid act of 
27. are diſtinguiſhed by the act, cl. eftates for life, for years, 
and at will, according to the cuſtom of the manor ; but by 
this grant and render all are put in hotchpot and jumbled to- 
_ gether, as Sir Tho. Gawdy ſaid, whereas the copyholds ought 
to have been granted by copy, according to the cuſtom of the 
manor, and not by fine or deed. 788 Four. 


* 


(a) 4 Co. 76. b. 
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(4d) Co. Lit. 4. The reſervation of the rent at (4) two days, where the 
2 , rent was reſerved and payable at four days before, makes the Bi 
38 8885 grant and render void, becauſe it is ad nocumentum of the hein 7 

Antes 4. b. in tail, which is reſtrained by the act; for it is more beneficial 
bey 83 for them to have it paid at four feaſts than at two. And allbe 
— Jay: 1 neficial qualities of the rent ought to be reſerved and obſerved. 
Cr. Ear. 7. 5+ As to the caſes which have been put, of the reſervation 

2 _ - 4 of ſilver (e) in lieu of gold, or of joining (f) two ſeveral M 


(/,Cr. Car. ws farms in one demiſe, with reſervation of one and the ſame 
Ja FE, or to let parcel of a farm rendering rent pro rata, all 


(8) Bridg. 20. ſervation of eight buſhels of wheat in (g) lieu of a quarter 
Antea 3. b. is all one in quantity, value, and nature, and varies only in 
| words. But Wray Ch. Juſt. faid, that he did agree to the caſe 


ing the moiety of the accuſtomable rent; for in as much 
they are in by act of law, and of God, it would be hard that 
the frowardneſs of her coparcener ſhould prejudice her of the 
benefit of a fine which ſhe might have by making of a leaſe 
of her moiety : and ſo a difference between that caſe and the 


Antea 4. b. whichis her own act, and which rent for parcel is not the accu 
| 1 F ns DEL „ v5 tomable 
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Part V. Caſes of Leaſes. 
tomable rent which hath been paid, So and for the ſame 


cauſe, when two diſtinct farms are joined (a) together, the 


whole rent, which is reſerved out of both, is a new rent, and 
not the accuſtomed rent. And as to the cafe of (5) eſeheat 
of a tenancy, it was agreed for good law, For the act of 
law, or of God, will not prejudice any one. But if the leſſor 
had purchaſed the tenancy, it would be otherwiſe, for that 
which is purchaſed is not parcel of the manor, becauſes he ac- 
quires it by His own aCt. | 5 E EY. 

b. It was refolved, that no apportionment (if any ſhould 
be) in this caſe would make the render good; for firſt, no 
apportionment could be made in this caſe, for as much as 


there be copyholders for men's lives, which depend on the 


providence of God, heriots, profits of court, which are acci- 
dentals, and other caſualties, which could not be reduced to 
a (c) yearly value, as it is ſaid in Butler and Baker's cafe ; 
ſor this cauſe no apportionment could be made, for apper- 
tionment ought to be of a certainty. And where it was ſaid, 
Duod id (d) cert? off, quod cert! reddi poteſ? 5 it was anſwered, 
uod + id tncert' oft, quod cert” reddi nullo mito poteft. 


2. Wray Ch. Juſt. faid, that although there ſhould or might 
| be an apportionment after the death of tenant in tail, that 


would not ſerve to make the grant and render good, for if 
verus & antiquus reddit? be not reſerved yearly, during the 


term (as by conſtruction of Jaw is implied) the power which 
the tenant in tail hath is not purſued. For it is not ſuſſicient, 


Quod verus OT anjiquus read reterved to the heirs in tail, 
but it ought alſo to be reſerved to the tenant in tai! himſelf ; 
and therefore af he reſerves a leſs rent to himſelf during his 
life, and after his death, the true and ancient rent, the leaſe 


is not good: and akhough the ſtat. was made principally, as 


hath been faid, for the benefit of the heirs in tail, &c. yet 
the reſervation ought in conſtruction in law to be of the true 
and ancient reut during the whole term. And therefore if 
the true and ancient rent be not reſerved during the life of 


| the tenant in tail who made the grant and render, (as in truth 


it wes not in the caſe at bar) no apportionment after bis 
death will make the demiſe good. And for as much as the 
land itſelf held by copy was demiſed, it would appear on 
apportionment (if any ſhould be) that the ancient rent would 
not remain for the demeſnes. VX 
And in the argument of this caſe, the difference of pen- 
ning of divers ſtatutes concerning leaſes was obſerved. Ihe 
Kat. of 32 (e) H. 8. c. 28. that appoints the demiſe to begin 
* fron the day of the making, &c. not above the number of 
„ 21/ years, or three lives, and that there ſhall be reſerved 
** yearly during the fame leaſe, &c. fo much yearly rent, 
** or farm, or more, as ba.h been moſt accuſtomably paid, &c. 
* Vithin 20 years beſore ſuch leaſe made ;” ſo that a leaſe 
Ns G4 | for 
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Caſes of Leaſes. Put . 


ſor a leſſer term for a greater rent is within the letter of the 
ſaid ſtatute; the words of the ſtatute of 1 Eliz. of leaſes made 


| (a) Co. Lit.44.b. 
6 Co. 37. b. 
26.% 


by Biſhops are, Other than for the term of 21 years, or 
e three lives, (without ſaying, or under) from ſuch time ag 
any ſuch grant or aſſurance ſhall begin, whereupon the old 
“ accuſtomed yearly rent, or more“ (without limitation of 
any time) “ ſhall be reſerved, &c.” And yet a leaſe for a 
leſſer time is good, and the rent ought to be reſerved during 
the whole term. The ſtat. of (a) 13 Eliz. c. 10. ſays, 
de other than for the term of 21 years, or three lives, (with- 


* out ſaying, or under) from the time as any ſuch leaſe or 


« grant ſhall be made, whereupon the accuſtomed yearly 
& rent, or more, ſhall be reſerved, &c.” And many other 
matters were moved by the counſel on both fides at the bar 
in this caſe, which I purpoſely omit becauſe the court gave 
no relointion of tem 8 55 

And take great care (good reader) if you contract for any 


leaſe, or any of the ſaid, or any other ſtatutes, or with any 


perſon who, hath power to make leaſes, by any of the provi- 
ſoes newly invented and put into indentures, you take good 
advice of counſel on the ſight and good conſideration of them 


in making of your leaſe; and my hope is, that the report of 


theſe caſes concerning leaſes will bring to their memory ſome 


things tending to the repoſe and quiet of poor farmers, 
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a five eſſet per ſurſ. reddit, determinat, &c. uſque ad fin & ter- 


Caſes of Leaſes. 


e e 


Mich. 31 & 32 Eliz. 


4 


Norfolk, the caſe was ſuch; the Dean and Chapter of the 


meadow called Sexten's Meadow, and of another meadow in 
the ſaid town called Cheeſe Meadow; and by indenture un- 


der their common ſeal, 37 H. 8. demiſed Cheeſe Meadow to 
Howlins for 40 years: and afterwards 4 & 5 Phil. & Mary, 


by indenture under their common ſeal, demiſed Sexten's 


Meadow to the ſaid Howlins and Debney for 21 Years. And 


afterwards 12 Eliz, the faid Dean and Chapter demiſed to 


ſcil. to have and to hold Cheeſe Meadow for 40 years after 


of made, with ſeveral reſervations of rents. The ſaid Manne 


WT 2fligned his intereſt to John Hoe, who 15 Eliz. ſurrendered 
and took a new leaſe by indenture of the ſaid Dean and 
Chapter under their common ſeal (in which the firſt leaſes 
were recited) of both the meadows, habendum ſibi ab & poſt de- 
terminattion® pred” ſeparalium dimiſſion', videlicet, pred' dimiſſio- 


Is pred. Rob. Howlyns in forma pred. fact“, & pred. dimiſſio- 
ms pref. Rob. Howlyns. & F. Debney, &c. in forma pred. fatr, 


min? 


In the King's Bench, in a Writ of Error. Fitzy. 2 


JN treſpaſs between Francis Windham one of the Juſtices Moor: 1 
of the Common Pleas plaintiff, and John Debney and Cr. El. 199. 
others deiendants, in the Common Pleas for treſpaſs done in 2 Leon. 106. 
a meadow called Sextens Meadow in '['rowlſe in the county of Li Rep. 364. 


holy and individed Trinity of Norwich were ſeiſed of the ſaid 


Nicholas Manne both the meadows, with a ſeveral habendum, 


che end of the firſt leaſe thereof made; and to have and to 
wy hold Sexten's Meadow for 40 years after the firſt leaſe there- 


+xModRep.33- 


(a) Moor 291. 
Cr. Jac. 259. 
9 Co. 27. b. 
10 Co. 85. b. 

2 Roll. Rep. 
411, 412. | 

Cr. El. 471. 

Palm. 390. 

1 Sand. 184, 

(5) Jenk. | 


Cent. 272. 


Cr. Jac. 35» 

- 2.59, 656. 

10 Co. $5. b. 

11 Co. 48. a. 
-Plowd. 4+ b. 

I Lev. 212. 

Yelv. 183. 

1 Bulſt. 1 

| Brown]. 147. 

3 Keb. 85. 

1 Sand. 184. 

Moor 191. 

2 Leon. 106. 

Cr. El. 199. 

| 3 Keb. 8 5. | 
(c) Jenk. 

Cent. 272. 

Lit. Rep. 371- 

Co, Lit, 42. As» 


99. 2. 183. a. 


197.4. | 
6 Co. 36. a. 
Plowd. 103. b. 
n 

Winch 96. 

7 Co. 27 As 
Co. 145. 2, 
(4) Fitz Re- 

leaſe 14. 

4 Co. 50. a. 
Br. Releaſe 29. 
(e) Plowd. 
140. b. 161. b. 


171, a. 289. a. b. 


Perk. ſect. 
106, 107. 
Helly 9. 
Velv. 139, 


Co. Lit. 197. a. 


2867. b. 


J Pottea 19. a. 


and the leaſe of Cheeſe Meadow continues; and when the 
laſt leaſe as to Sexten's Meadow now in queſtion ſhould he. 


| termines, the new term for forty years therein ſhould begin, 
then judgment ought to be given for the plaintiff. And aſte 


of Sexten's Meadow to John Hoe for forty years ſhould begin 
For every deed ſhall be taken more (e) ſtrongly againſt the 


have the leaſe of Sexten's Meadow to begin preſently after the 
_ expiration of the firſt leaſe made thereof than to tarry till the 


the joint words, all actions which I have againſt you alone art 
| releaſed, for it ſhall be moſt beneficially for him to whom the 


and the joint words of the parties ſhall be taken reſpeCtively 
and ſeverally. RE FFC. | 


in a grant of a rent charge, yet in law this grant ſhall be fe. 


Cafes of Leaſes. Part y. 
min 40 annor' extunc proxim. ſequen', exiſten verum nume. 
rum annor* mentionat. in dict. ſurſum reddit. Indentur.“ did 
Nicholas Manne made: reddendo, Ic. the ancient rent ſeye. 
rally for the ſaid meadows ; ſo that in effect the caſe is; , 
man makes a leaſe of Sexten's Meadow to A. for ten year, 
ane of Cheeſe Meadow to B. ſor twenty years ; and after. 
wards by indenture reciting the ſaid two leaſes, makes a leaf: 
to another of both for forty years, to begin after the end and 
determination of the ſaid ſeveral leaſes made to A. and 3. 
And afterwards the former leaſe of Sexten's Meadow ends, 


gin, was the queſtion ; for if it ſhould not begin till the leak 
of Cheeſe Meadow be ended, then the plaintiff had enterel 
before his time, for the former leaſe of Cheeſe Meadow hath 
yet continuance. But if the ſaid habendum in the later leaſe 
ſhould be taken “ Þ+ reſpeive or diflributive,” (a) reddendt 
ingula ſingulis, ſo that when the leaſe in Sexten's Meadow de. 


many arguments at bar and bench in the Common Pleas, i 
was reſolved and adjudged, that the habendum in the [ater 
leaſe ſhould be taken reſpectivè, that is to ſay, the leak 


(6b) preſently after the end of the firſt leaſe thereof made, 


grantor, and more beneficially ſor the grantee, and it is more i 
ſtrong againſt the leſſor, and more beneficial for the leſſee 6 


leaſe of Cheeſe Meadow be ended. As in (d) q E. 4. 4. 
b. & 19 H. 6 4. a. If I releafe unto you all actions which 
J have againſt you and another, in this caſe notwithſtanding 


releaſe is made, and moſt ſtrongly againſt him who makes it 


1. Sometimes in reſpect of the ſeveral intereſts of the gran. 
tors; as if two (e) tenants in common, or ſeveral tenants jolt 


veral, although the words are joint, as Sir Robert Catlyn 
Chief Juſtice held in Browning's Cafe in Plow. Commentaries. 

2. Sometimes in reſpeCt of the (/) ſeveral intereſt 
of the grantees, &c. (16) 19 H. 6. 63, 64. a warrant 
made to two of certain lands ſhall enure as ſeveral war 
ranties in refpect that they are ſeverally ſeiſed, the one f 


Part V. Caſes of Leaſes. 


part of the lands, and the other of the reſidue in ſeveralty, 
| 6 E. 2 » Covenant Br. 49. A joint (a) covenant taken ſe- 
veral in reſpect of the ſeveral intereſts of the covenantees. 
Vide 16 Eliz. Dyer 337, 3 
and Wotton, a good caſe. | 5 

3. Sometimes in reſpect that the grant cannot take effect, but 
at ſeveral times, as 24 E 3 29. a. a remainder limited to the 
right of heirs of J. S. (c) and J. N. (J. S. and J. N. being 
alive) in which caſe the words are joint, and yet the heirs 
ſhall take ſeverally; for they ſhall not join in action. 

4. Sometimes in reſpect of the incapacity and impoſſibility 
of the grantees to take jointly, as a Jeaſe made to an abbot 
and (4) ſecular man, or a gift to two men, or to two women, 
and to the heirs of their two bodies begotten, the inheritance 
is (e) ſeveral, 7 H. 4. 17 vide Chapman's caſe, Pl. Com. 

5. Sometimes in reſpect of the cauſe of the grant, or ra- 
tione ſuljectæ materiæ, as 15 H. 7. 14. a. One (/) Copar- 
cener grants a rent to two other coparceners for owelty of par- 
tition, although the words are joint, yet the cauſe of the grant 
ſhall be reſpected, and the rent fhall be of the quality of 
the land, and therefore they ſhall have the rent in degree and 
quality of coparcenary, and not jointly. And Knivet Ch. 
W Juſt. and Chancellor ſaid in 38 E. 3. 26. that if two copar- 
ceners make a feoffment m fee, rendering rent to them and 
their heirs, the heirs of both ſha!l inherit, becauſe their right 
in the land was ſeveral, (g) 22 E. 4. 2. b. and (/) 2 R. 3. 
18. b. A joint ſubmiſſion to arbitrament taken ſeverally in 
teeſpect of the ſeverally cauſes, &c. 
| 6. Sometimes Ne res deſtruatur, & ut evitetur abſurdum, as 

n 6 H. 7. 7. b. in (i) ceuit, where the tenure is alledged 
by homage, fealty, and rent, and the demandant counts, that 
in faciende ſervitia præd ceſſauit, ſhall be by conſtruction 
taken to ſuch ſervices only, of which a man may ceaſe (C) 

17 E. 3. 1. b. & 2. a. The prior of Tikeford's caſe in a 

Scire factas againſt the ſucceflor of the prior on a judgment 
given in a writ of annuity for the arrearages in the time of the 
predeceſſor, and of the ſucceſſor, and the writ was that the 
predeceſſor and ſucceſſor nondum reddiderunt - to which, ex- 
ception was taken that the predeceſſor was ſuppoſed not to 
tender that which the ſucceſſor ought, & non allocatur; for 
We 7cddendo ſingula ſingulis, by reaſonable conſtruction, the words 
may well ſtand together. Vide 21 E. 3. 48. a. in a Per que 
ſervitia, F. N. B. 14. in Monſtraverurt : and the reaſon of 
: all theſe cafes is, either quod (1) res non deſtruc.ur, or that 
1; the grant ſhall be taken more ſtrong againſt the grantor, and 


ſhall take effect as near as may be according to the intent 
of the parties. And ſuch contruction concurs with two of 
1. It ſhall be 
{truc- 
| tion 
2 Jores 69. 5 Co. 55-b, 1 


the ſaid reaſons in the principal caſe. 
taken more ſtrongly againſt the leſſor. 2. This con 


38. between Sir Anthony (b) Cook ; 


8 
* Poſtea 19. a. 
(a) Poſtea 19, a. 
(6) 1 Anderſ. 
» 54 
Beal. 228, 
229. 5 
Dyer 337» 328. 
pl. 39. 
Poſtea 19. a. 
(e) Co. Lit. 
188. a. 
2 Roll. 89. 
13 Co. 57. 
Firs, 3. in 
Action 10. 
30 Aſſ. pl. 47. 
(d) Perk. ſect. 
106. Lit. ſect. 
296, 297. 
Co. Lit. 190. as, 
2 Saund. 319. 
(e) Co. Lit. 
183. a. b. 184. a. 
8 Co. 87. a. 
7 H. 4. 16. b. 
17. a. Lit. ſect. 
283, 284. 
1 Co. 84. b. . 
2 Anderſon 12, 
138. Br. Join- 
tenants 40. 
(f) Hob. 172. 
Br. Rent 8. Br. 
Jointenants 20. 
3 Keb. 215. 
Co. Lit. 169. b. 
Dy. 153. pl. 14. 
29 Aſſ. pl. 23. 
Fitz. Parti- 
tion 12. | 
Plow. 134. b. 
(z) Br. Condi- | 
tion 182, 
Br. Arbitre- 
ment 41. 
8 Co. 98. a. b. 
(b) Bridg. 91. 
Plowd. 289. b. 
Br. Arbitre- 
ment 44. 
(i) Fitz. Ceſſa- 
vit 5. 
Br. Ceſſavit 23. 
Br. faux latin 76. 
Doctrin. pla- 
cit. 97, 289, 
e; 
15 Ed. 4. 33. 


(Y) Fitz, Brief 


6 Ed. 3. 12. pl. . 
(7 1 Co. 76. A. N 
2 Co. 72. b. 
8 Co. 95. b. 
3 Kc b. 288. 
Mod. Rep. 109. 


2 Leon. 106. 
Cr. El. 199. 
N Cent. 272. 
it. Rep. 220. 
2 Bulſtr. 132. 


Caſes of Tests g Part y. 


tion will concur with the intent and meaning of the parties, 
for after the habendum and the number of the years theſe words 
are added, ex! Hen verum numerum annor in die?” ſurſum-reddit 
indent” mentionat', in which indenture the habendum was ſeveral, 


ſo that the intent of the parties was to have ſeveral beginning 


in this new leaſe, &c. and the leffor and leflee never imagined 
but that the leaſes ſhould begin ſeverally, and not that the leſſee 


ſhould wait for Sexten's Meadow, until the leaſe of Cheeſe 
Meadow, which is another diſtinct leaſe, and a diſtin thing, 


ſhould end. And fo it was adjudged, and the plaintiff had 
execution. Upon which judgment a writ of error was 
brought ; and after many arguments it was reſolved by Sir 


_- Chriſtoph. Wray, Sir Thomas Gawdy, and the whole cout 


of King's Bench, that the leaſe to Hoe ſhould- have ſeveral 
beginnings. And ſo this caſe was reſolved by both courts, 
And afterwards the ſame term in a caſe between Pollard and 
Alcocke in the Court of Wards, Wray Chief Juſtice clearly 
held, that if a man be ſeiſed of three acres of land in ſee; 
and makes a leaſe of one acre to A. for life, of another acre 
to B. for life, and of the other to C. in tail, and afterwards 


by deed (reciting the ſaid eſtates) covenants with his brother, 


that after all the ſaid eſtates ended and determined, he and his 
keirs would ſtand ſeiſed of the ſaid three acres to the uſe of 


his brother in tail, &c. That in this caſe preſently by the 
death of B. the brother ſhould have the acre leaſed to B. and 
ſhould not tarry till all the eſtates, ſcil. the other eſtate for life 


and the eftate-tail be ended: but reddenda ſingula ſingulis, by 
the covenant the eſtate in the ſeveral acres ſhould veſt preſently 
in the brother, and ſhould take effect in poſſeſſion, as the 


ſeveral eſtates in poſſeſſion end or determine: which was 


granted by the whole court. And in the caſe of Pollard, 


Wray cited and relied on the ſaid caſe of Juſtice Windham, 


And afterwards the plaintiffs in the writ of Error, perceiving 


the opinion of the court, did not proved in their writ al 


Error. 5 
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Trin. 34 Ehz. | 


In the King's Bench. 


brought an action of debt on bond of 2001. againſt 
1 homas Skidmore, and had judgment to recover in the Com- 
mon Fleas, and died; Robert Brudnel and John Brudnel ex- 
ecutors of the ſaid Thomas Brudnel ſued a Scire facias on the 
ſaid judgment, and proceſs continued until the ſaid Thomas 
Skidmore was outlawed ; and now the ſaid Thomas Skidmore 
brought a writ of error. And note, it appeared by the re- 


HOMAS BRUDNEL adminiſtrator of Anthony Rone, 


cord certified, that the ſaid Thomas Brudnel was ad miniſtra- 


tor to the ſaid Anthony, during the minority of Edward, 


Jeremy, Humphrey, and Anne, the children of the faid An- 
| thony, and he averred in his declaration, that the ſaid Ed- 


ward, Humphrey, and Anne were alive, and within age, 
and did not (a) aver that the faid Jeremy was alive, or within 
age; and the plaintiff's counſel aſſigned for error, that when 


adminiſtration is committed to one during the (b) minority of 
four, if one of them dies, or comes of full age, the whole 


authority ceaſes, for a difference was taken between a limita- 


—— 


— 


tion annexed to an eſtate or intereſt, and a collateral and bare 


Imitation not coupled or conjoined with an eſtate or intereſt, 
of which there can be no furvivor ; as if a man makes a Teaſe 


| to two (c) during their lives, there if one dies bis eſtate ſhall 


ſurvive : but if a leaſe he made to A. during the life of 
B. and C. without faying, and during the life of the (d) ſur- 
vivor of them, there if one of them dies, the eſtate (as it 
was faid) was determined. But it was anſwered and reſolved 


by Sir John Popham Chief Juſtice, and the whole Court, 


that in the ſame caſe put by the plaintifF's counſel, if one of 


240. 

(5) 1 Brown. 46, 
47. 2 Brown 83, 
1 Leon. 74. 
Co. Lit. 52. b. 
181. b. 41. b. 


(e) 1 Mod. Rep. 


187. 


(d) 2 Brown. 8 


292. 11 Co. 3. b. 
13 Co. 66. 
Poſtea 13. a. 


the ce/luy que vies dies, the eltate is not determined, but A. 


ſhould have the land during the life of the ſurvivor of them : 
and fo it was relolved by all the Juſtices in Mich, term 
5 | ED ED heid 


(a) Cr. Car, 3% 
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by 


Caſes of Leaſes, Part v. 
held at St. Alban's 5 & 6 Eliz. for A. had an eſtate of freehold 
by way of limitation of an eſtate during the lives of two men, 
and by conſtruction of law during the life of the ſurvivor of 
them: as if a man makes a leaſe of land to two men during 
their lives, and they aſſign their eſtate over, now the aſſignee 
| hath an eſtate for the life of the two men, and if one dies, he 
_ ſhall have the land during the life of the ſurvivor of them, 
And two differences were taken and agreed in this cafe, 
1. Between a limitation, as the caſe before, and a cg. 
dition: for if a man Teales land for 100 years if A. and B. 
ſhall fo long live, in that caſe if one of them dies, the leaſe 
(a) Raym. 126. is (a) ended, for the leaſe was conditional, and not determin- 
8 able by limitation of eſtate; and the life of a man is collatera|, 
3 Bull. 31, 131. As to the leaſe which is but a chattel. „ . 
Moor 400, 876. The ſecond difference was between a limitation of an eſtate 
| = 8. of freehold during ſives, [which is the ufual and ordinary 
Lit, 296. b. IImitation of a freehold) and a collateral determination, 2 
1 Roll. 832. during the time that C. and D. ſhall be of the Inner Temple, 
ee, ea or during the time that C. and D. ſhall be dwelling in Nor- 
Owen 52, folk, or ſhall be Juſtices of Peace, or the like; for in theſe 
_ Goldſb. 77, 72. caſes the failure of the one ſhall determine the eſtate : but the 
N 157: Pl ſaid point moved for an error in the caſe at bar was not ex 
Rep. 187. Cr. preſsly reſolved, becauſe another error was moved for which, 
Juc. 377, 378. without queſtion, the judgment was reverſed, and that wa, 
| 113 723 that when the adminiſtrator had judgment and died, his exe: 
30, 180, 181. cutors could not ſue execution of the ſaid judgment ; for 
x Vent. 163. none ſhall have execution of that judgment, but he who {hal 
2828 4 be ſubject to the payment of the debts of the firſt inteſtate 
and that the ſaid executors are not, uide 26 H. 8.7. And i 
5 is adjudged in 28 H. 8. reported by Serjeant Bendloes, that 
(5) 1 Co. 96. a, the adminiſtrator of an executor ſhall not have execution of 
x Rol. 890, go), a judgment given for the executor (5). And the opinion o 
8 the court was, that the ſaid outlawry on this judgment n 
Moor 4. 139, erroneous; and for this cauſe it was reverſed. 
680, 1 Jones 5 i | | . 
214, 248, 385, 386. O. Benl, 2, pl. 5. N. Benl. 18. pl. 24. Cr. Jac. 4, 394, 459. Cr. Car. 167 
227, 451, 459. 2 Sand. 149. 1 Sid. 29, 317. March 9. 1 And. 23, 24. Finch 4. b. 5. a. 17 Cl. 
2. C. 8. 30 Car, 2. c. 6. Swinb. 323. Cr. El. 435. Dyer 47. pl. 12. 112. pl. 51. 2 Brown. 144 
Noy 81, 82, Latoh. 140 Palm. 443. 2 Sid. 122. 
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In the Common Pleas. 


and certain land in Shoram in Kent made a leaſe at 


after the marriage ; and if the leaſe. at will were determined 
by the intermarriage or not, was the queſtion. And it was 


(a) by the intermarriage; for although the woman had by 
marrying ſubmitted herſelf to the will of her huſband as her 
head, yet foraſmuch as it might be prejudicial to the huſband 
to have the leaſe determined (for then he would loſe the rent 


tinue, but rather to her benefit, And generally it might be 
great prejudice to all huſbands who intermarry with women 


theſe cauſes it was refolved, that without expreſs matter done 


Wy woman (5) at will, and ſhe marries, the will continues not- 
Vvithſtanding the marringe. 5 

So if a leaſe at will be made to (c) three, rendering 
rent, and one dies, it is no determination of the will, and 


? 1 
. E 
. Its, NT I ES 


ant is poſſeſſed per my & per tout, they ſhall be charged 


age, the woman herſelf could not countermand or deter- 
1 mine the leaſe at will, no more than where (e) ſhe and her 


verture; 


of oe 
"ly? 
2 
wo / 
, 
1 5 


Toft 
= 
A 


agreed by the whole court, that the will was not determined 


by the huſband after the marriage to determine the will, it is 
not determined. The ſame law, if a leaſe be made to a 
(5) Co. Lit. 55.b. 


TI: 


T HE caſe was ſuck-: a woman tenant for life of a houſe 


will, rendering rent, and afterwards took huſband ; and ſhe 
and her huſband brought an action of debt for the arrearages 


(a) Kelw. 162, 


b. 163. a, 
Hetl. 72. 1 Rol. 


861. Cr. Car. 
304. Co, Lit. 


a . . | 55. b. vide 4 
to be paid at the next day after the marriage, and it could &, porte aug 


not be in any manner prejudicial to the wife, if the leaſe con- Hembling's caſe. = 


who have tenants at will, for the lofing of their rents.) For 


I Roll. $61. 


Cr, Car, 304. 
(c) Dyer 269. 
alhough nothing can ſurvive, yet becauſe every joint-te- 


2 with the whole rent. And ſo the guære in 10 El. Dyer (d) (4) Dyer 269. 
5 269. b. well reſolved : but in the caſe at bar after the mar- Pl. 2. 


- (e) x Roll, $61, 
5 ulband make a leaſe at will, rendering rent during the co- Co. Lit. 55. b. 


r 


Caſes of Leaſes, Part y 


verture; or if a leaſe be made to them at will: for ſhe hah 
ſubmitted herſelf, and all her will to her huſband ; and & 
feme covert may have a tenant at will; and be tenant at wil, 
and yet ſhe herſelf cannot countermand it, becauſe ſhe ) 
her intermarriage hath put her countermanding power in thi 
caſe (which doth not concern freehold or inheritance) int 
her huſband's mouth. 1 4 | 
(a) 1 Rol. 861. Alſo if the huſband (a) and wife leaſe land at will, render. 
Co, Lit. 55-b. ing rent, and the huſband dies, it is no countermand of the 
(5) x Rol. 861. will, but the leaſe continues. So it was faid, if two 0 
n joint-tenants make a leaſe at will rendering rent, and one dies 
all ſurvives to the other; and if the leſſee continues his pol. 
ſeſſion, the ſurvivor ſhal] have an action for the whole ren 
for the privity, and it ſhall not be a countermand for one 
moiety for the miſchief which might enſue to leſſors, and the 
rather becauſe no miſchief or prejudice can come to the . 
ſees in ſuch caſe, | . 
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5 Caſes of Leaſes, 


1 v E 8 Caſe, 


— 
ee 


Puch. 39 & 40 Elis. which began Paſch. 
38 Eliz. in the Common Pleas. 


8 3 6 4 Sr 9 
0 3 2 


VE brought»an action of wall againſt Sichen, and 
counted of a leaſe made to the defendant of the manor 
ef Tottenham in the county of Effex for 30 years: the de- 
I tendant pleaded, non dimiſit; and by ſpecial verdict it was 
ſound, that the leſſor made a leaſe for 30 years of the faid 
manor, except all woods and underwoods growing or being 
n the manor ;z and afterwards made a ſecond leaſe to the ſame 
Jeflce of all the woods and under woods growing or being on 
Wi he ſaid manor for the term of 62 years without impeachment 
Wor waſte, and afterwards made a third leaſe of the ſaid manor 
Wo the ſaid leſſee for 30 years, without exception, to begin at 
day io come, ſcil. from the expiration of the ſaid firſt leaſe 
Wor Zo years; and after the term 30 years expired; the leſſee 
Wc ut trees; Ive in reverſion brought an action of waſte ; and 
Wt was adjudged for the Plaintiff, And in this caſe three 
Points were reſolved. 

„That by the (a) exception of the woods and e 
: hang or being on the manor, the ſoil itſelf is excepted (5), 
W + H. 8. 1. a. b. acc”, and by name of wood may be demanded { 
ad recovered, and that theſe words (growing or being) are 
Words of abundance, for without them the law will imply 
s much, & (c) ewpreſſio eorum que 1acite inſunt nihil operatur, 
Wor by che leaſe of the wood and under wood on the manor, is 
n plied that they are growing; and therefore to demiſe all 
Woods on the manor, aud all woods growing on the manor 
Ws all one. And ſo it was alſo adjudged, Trin. 7. Eliz. in 
Wc King's Bench, as it was there fail. Vide 40 E. 3. 22. b. 
H. 8. Dyer (4 19. 33H 8 Br. (e) Reſervation 39. 7 E, 


Dyer (5 795 &c. and (o.” a queilion in our bouks well. 
— | elclved. | 


Vol. UI. 


11 


2 And. CL 

lb. 11. f. 52. 
Cr. El. 3 
(a) 3 Bulſt. 290. 
Dall. 1 1. pl. It. 
Br. Except. 2 
Br. Treſp. 167. 
Palm. 497. 

4 C063. - 
(5) Dall. Ir. pl. 


11. 3 Bulſt. 290. 


2 Rol. 453. 
11 Co. 49. b. 
47. b. Cr. El. 


522. 1 Rol. Rep. 


95, 96, 98. 

Co. Lit. 4. b. 
44 E. 3. 34. b. 
Cr Jac. 487, 


488, 524. Per. 


ſect. 642, 643. 
Poph. 146. 

2 Brown 231. 
(c) 8 Co. 56. b. 
145.4. 4 Co. 73. 
b. 11 Co. 60. as 

10 Co. 39. a. 
2 Rol. Rep. 393. 
Latch. 26. 


Palm, 433, 437. 


Co. Lit. 191. a. 
205 a. Wing. 

Max. 235. 

2 Inſt. 365. 


Lit. Rep. 111. 


2 Sand. 351. 
2 Bulſt. 131. 
1 Mod. Rep. 190. 


Hard. 92. 1 Roll. 


Rep. 12 


. od. 10. (d) Dyer 19. 7 110, 111. 3 Bulk, 200. Co. EY . b. (e) 11 Co. 47. U 3 Bulſt, 
5 90. I Leon, 49- pl. 48. 11 Co. 47. b. Co. La. 4. b. N 290, (f) FE 79 | 
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(a) Co. Lit. 


324. b. 136. 
(5) Plow. 103. 
Tn 
(c) Co. Lit. 324. 
b. 32 5. a. Fitz. 


Grant 55. Hutt. 
39. Br. Grant 60. 
Br. Patent 29. 


rarer Comm. | 
152. b. 399. a. b. 
2 Rol. 121. Plow. 
103. b. 104. b. 
21 Co. 47. b. 49. 


(Co. Lit. 324. 


b. 32 5. a. 1 Rol. 


233. 11Co. 50. a. 
__ Hutt. 88, 89. 


Dyer 57. b. 
(e) Cr. El. 264, 
522, 605, 873. 
874. Co. Lit. 2 1 8. 
b. 338. a. | 
2 Rol. 496. 

10 Co. 3z, 83. a. 


67. b. Poph. 8,9. | 


2 Leon. 188. 

3 Leon. 247. 

4 Leon. zo. 
Dal. 74. Mo. 196, 
358, 636, 637. 
2 And. 52.192. 
Dyer 46. pl. 9. 
575 58. pl. 2, 3, 


212. pl. 49,140. 
pl. 43.177. pl. 35. 


ZOO. pl. 62, 280. 


pl. 13, 349 pl. 15. 
Perk. ſect. 617. 


14 H. 8. 15. a. 


Br. Leaſe 14. 


2 Roll. Rep. 171. 


406. Lit. Rep. 


269, 273, 282. 


Lane 7. 6 Co 
69. b. 37 H. 8. 


15 F<; a, Plow, 107. 


b. 194. b. Br, 


Caſes of Leaſes, val 


2. Notwithſtanding the ſaid exception, che wood remain 
parcel of the (a) manor, and by leate of the manor ſhall pal 
becauſe the freehoJd remains intire, and the leſſor remain 
tenant to every Pang, and there needs no exception. 4 
Plow. Comm. 103. b. (5) Fulmerſton's caſe ; otherwiſe i 
a leaſe for life with ſuch exception, oy patet. And ther. 
fore it was reſolved, that by the leaſe of the manor, the wood 
ſhall paſs. Vide (c) 38 H. 6. 33. b. The King, ſeiſed of i 
manor to which an advowſon was appendant, leaſed the m. 
nor, (without ſpeaking of the advowſon appendant, whereh 
it did not paſs) for life ; and afterwards granted the reverſion, iſ 
habendum una-cum advocatione, the advowſon ſhall not paz i 
for during the life of the leſſee it was not appendant : where. 
upon it is to be obferved; that if a man grants an advowſni8 
appendant for life, the reverſion is appendant to the mano 
but when a man leaſes the manor for (4) life, except the al 
vowſon, the advowfon in poſſeſſion cannot be appendant y 
the reverſion of the manor expectant on the eſtate for lit, 
otherwiſe on an eſtate for years, 

3. That by the acceptance of a future leaſe to begin diven 
years after, the faid leaſe of the wood for 62 years was pr. 
ſently (c) ſurrendered, becauſe the leſſee by acceptance thera 
had affirmed the leſſor td have ability to make the new leaf 
which he had not, if the firſt leafe ſhall ſtand : as if leſſee fy 
20 years takes a leaſe for three years, to begin 10 years alter; 
it is a preſent ſurrender of the whole term, for it cannot bei 
ſurrender of the laſt 10 years, and remain for the fartt 10 yea 
and ſo to make a fraction of the term, nor can he who hal 
a leaſe for 20 years ſurrender the laſt 10 years by any exp 
ſurrender ſaving to him the firſt 10 years. Vide 14 H. 
15. 2 Mar. 112. 4 Mar. 141. 3 Eliz. 200. 10 Eliz. 21M 
11 Eliz. 280. 35 H. 8. 57. 21 H. 7. 6. 31 Af. p. 26. wal 


H. 8. 46. 37 H. 6. 17. 14 H. 7. 37. 11 H. 7. 12, 40. | 


R. 2. Dower. 40 E. 3 24, 43. 41 E. 3: 13. 44 E. 3 5 
26. 46S 223% 5 


Surrender 14, 35- 2 Co. 17. b. . ri 2. Raym, 148, 0. Benl. 57. Kelw, 70. b. 21 1H, 7.5 


Þ. Ds. as 210. 2 Sid. 138. 


Part V. Caſes of Leaſes. 


Trin. 41 Eliz. which began Hill. 
i Rot. 747+ 


In the Common Pleas. 


Crone: of brought an action of waſte againſt Marwood x Brown 241, 

O aſſignee of the term in the tenement for waſte done in Cr. El. 683. 

digging ſea- coals; the defendant pleaded in bar, that the 

firſt leſſee, who opened the mine, granted to him all his in- 

WE tereſt in the land cum omnibus profic ( except & ſemper reſervatis | 
i hard” ſuis tot benefic & profic miner Anglicè the coal- | 
mine, in præd parcel? terr' ac omnibus arboribus maeremi ;) and | 
averred, tnat the ſaid mine was at the time of the aſſignment, 8 1 
and yet is open. Whereupon the plaintiff demurred in Jaw. 15 8 

And on great deliberation it was adjudged for the plaintiff; 101. : 
and in this caſe three points were reſolved. 2 (e) x Sider. 152. 


1. If a man hath land in part of which there is a coal- mine Ae 1 
open, and he leaſes the land to one for life, or for years, the Co. Lit. 54. b. 
leſſee may (a) dig in it; for inaſmuch as the mine is open at Hob. 234. 
the time, &c. and he leaſes all the land, it ſhall be intended (4/ gr 9g 
that his 1 : . 23 0. Lit. 54. b. 
chat his intent is as general as his leaſe is; ſcil. that he ſhall Latch. 190. 
ale the profit of all the land, and by conſequence of the mine Hob- 234- 
mit. Vide (b) 17 E. 3. 7. a. b. John Hull's calc acc; and fo 1 5 "4 
the doubt in F. N. B. 149. C. well explainſe. Hur, * 
2. If the mine were not (c) open, but included within the 2 Bulft. 252. 
| bowels of the earth at the time of the leaſe made, in ſuch caſe A = — % 
by leaſing of the land, the leſſee cannot make new mines, Hob. == ug 5 
for that ſhall be waſte. F. N. B. 59 & 22 H. 6. 18. b. acc. 2 Bulſtr. 252. 
3. If a man hath mines hid within his land, and leaſes 8 2 8 
bis land, and (d) all mines therein, tbere the leſſee may 5 
dig for them, for (e) guando aliquis aliquid concedit, concedere 306 Moor 212, 
videtur & id fine quo res ipſa Ie non Fotgſt, and therewith 8 | 
| H * | agIees 258. 2 Sid. 39. 


| Cafes of Leaſes. Part. V. 

agrees 9 E. 4. 8. where it is ſaid, that if a man leaſes his land 

(4) 2 Bulſt. 252. to another, and in the ſame there is a (a) mine which is to 
Fe, Wide 129. be intended of a hidden mine) he cannot dig for it; but if he 
9 E. 4. 35. b leaſe his land and all mines in it, then although the mine be 
2 Lev. 185. hidden, the leſſee may dig for them; and by conſequence 
the digging of the mine in the principal caſe was waſte in the 


firſt leſſee. | 5 | 
4. It was reſolved, that although the mine was firſt opened 
by the firſt leſſee, yet if his grantee dig in it, it is waſte in 
(5) 1 Brownl. 5. It was reſolved, that the exception Was (5) void, for 


241. Cr. El. 683. ſirſt by the exception of the profits of the mine, or of the 
Allein 81, 2. foo | . : 

13 Co. 60. Cr. mine itſelf, the land is not excepted ; and then it follows, 

| Jac. 296. Poph. that he hath excepted that which he could not have or take: 

195. 2 Bulſt. 68. as if a man aſſigns his term, and excepts the timber-trees on 

the land, or the gravel, or clay within the land, it is void, for 

he cannot except to himſelf a thing which doth not belong to 

him by the law. And although it was ſaid, that foraſmuch 

zs the leſſee firſt opened the mine, and thereby committed 

waſte, and ſo had guodam modo appropriated it to himſelf, and 

by his wrong has ſubjected himſelf to loſe the place waſted, 

and treble damages, it ſhould be a reaſon that he might keep 

it to himſelf, and ſo continue puniſhable for the waſte of 

which he was the firſt author; but notwithſtanding hat, it 

was reſolved as above; for his wrong which he committeth 

eannot deveſt the intereſt in the mine, being in the land de- 

miſed to him out of the leflor ; and therefore he eannot except 

that to himſelf which belongs to another: and it was adjudged 

. Paſch. 28 Eliz. in the Common Pleas, Rot. 820. between 

{c) Goldſb. 63. Foſter and Miles plaintiffs, (c) and Spencer and Bode defen- 

3 dants, that where the leſſee for years aſſigns over his term 

683. 13 Co. (o, except the timber - trees, and afterwards the trees were felled, 

61. Co. Ent, that the action of waſte was maintainable againſt the aſſignee, 

59. Pl. 3. for the (d) exception was utterly void for the cauſes aforeſaid, 

2 Bulſtr. 6. | F 5 . 5 

(4d) 1 Leon. 49. 940d nota bene. And in this caſe it was ſaid, if leſſee for years 

Cr, El. 17, 18, deviſes his term to another, and makes his executors, and dies, 

-« * the executors do waſte, and afterwards aſſent to the deviſe, in 

3 Fg that caſe, although between the executors and the deviſee it 

TY Roll. Rep, bath relation, and the deviſee is in by the deviſor, yet an action 

248. 2 Inſt. 302. Of (e) waſte ſhall be maintainable againſt the executors in the 

Swinb. 324. tenuit. So if grantee of a term on condition doth waſte, and 
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Bridgm. 54. afterwards the grantor enters for the condition broken, the 
Co. Lit. 54. ” e's | | | 33 25 : 
Fit. Waſte action of waſte ſhall be maintainable againſt the grantee in 


26. | | the tenuit, (/) 30 E. 3. 16. d. b. ace. 5 
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Mich, 40 & 41 Eliz. 


ETWEEN Peter Roſſe and Ald wick in an Zjectione 
firmæ, which began Paſch. 37 Eliz. Rot 499. the caſe 
was ſuch; a leaſe is made to A. and his aſſigns, habendum to 
him during his life, and the lives of B. and C. and if this 


limitation during the life of B. and C. were void or not, was 


Moor ny 399. 
Gold. 157, 158. 
Cr. El. 491,492. 


the queſtion. And it was adjudged, that the limitation was 


good; for where it was objected, that when a man hath two 
eſtates in him, the greater ſhall drown the leſs, and that an 
eſtate for his own life is higher than for the life of another; 
and therefore an eſtate for his own life, and for the lives of 
others cannot ſtand together. To that it was anſwered and 
reſolved, that in the caſe at bar, the leſſee had but one eſtate, 
which bath this limitation, /c/. during his life, and the lives 
of two others, and he hath but one freehold, and therefore 
there cannot be any drowning of eſtates in the caſe, but he 


hath an eſtate of freehold to continue during theſe three ruh = 


and the lurvivor of them. 


1 The 


r Bulftr. 136. 
Cr, Jac. 282. 
Cr. El. 58, 132, 
2. Bulſtr. 135. 
Moor 8. 

Co, Lit. 41. b. 


antea 9, b. 


2 Leon. 1. 


2 Roll. 445, 


446, 472+ 
Roll, Kep. 178. 


il. 
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or. El. 977, TH Counteſs of Shrewſbury brought an action on the 
s 12 8 ple, and declared, that ſne leaſed to him a houſe at will, & 
Ed. 1 22 Ed. quod ille tam negligenter & improvidè cuſlodivit ignem ſuum, quod 
14, 5„ 6. domus illa combuſia fuit ; to which the defendant pleaded not 


| (a) co. Lit. 5). a. for this (a) permiſſive waſte no action lay, againſt the opinion 


2 Inſt, 299. at the common law no remedy lay for waſte, either volun- 
3 2 1 tary or permiſſive againſt leſſee for life (c) or years, becauſe 
4 Co. 62. b. the leſſee had intereſt in the land by the act of the leſſor, 
6 Co. 43. a. and it was his folly to make ſuch leaſe, and not reſtrain 
M ng To : A. him by covenant, condition, or otherwiſe, that he ſhould 
2 70% not do waſte. So and for the ſame reaſon, a tenant at 


Er. Car. 187. 


2 Roll. 555,556. 
| Raym. 148. | in at | 
(e) Co. Lit-57. a. land, theſe amount to the determination of the will, and of 


11 Co. 82. . treſpaſs without any entry: and there 15 E. 4. 20. b. is 
Moor 248. cited, that if a (e) bailee of goods as of a horſe, &c. kill 


72. Owen zz. by the killing the privity was determined. But it was 4 
Oo 121, pl,17. greed that in ſome caſes, when there is a confidence repoſed in 
400 248. the party, the action upon the caſe will lie for negligence, 


The Counteſs of SHREWSBURY's Cale, 
Mich. 42 & 43 Eliz. 


In the Kin g's Bench 
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784. = the caſe againſt Richard Crompton a lawyer of the Tem. 


9. 12 


guilty, and was found guilty, &c. And it was adjudged that 


br. . 4 of Brook in the abridgment of the caſe of 48 E. 3. 25. (0) 


{c) Cr. El. 777. Waſt. 52. And the reaſon of the judgment was, becauſe 


i ee na dl att 


(4) Cr. El. 5775, will ſhall not be puniſhed for permiſſive waſte. But the 
784. opinion of Littleton is good law, fol. (15) 152. If leſſee at 
Mar on will commits (4; voluntary waſte, ſcil. in abatement of the 
Lit. Box houſes, or in cutting of the woods, there a general action 
Co. Lit. 57.2. of treſpaſs lies againſt him. For as it is ſaid in 2 & 3 Phil. 
208 9 & Mar. Dyer 122. b. when tenant at will takes upon him 
to do ſuch things which none can do but the owner of the 
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Cr. El. 784. 


Cr E. 472. b. bis poſſeſſion, and the leffor ſhall have a general action of 
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TH A 5 them, the bailor ſhall have a general action of treſpaſs, for 


. although 
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Part V. Caſes of Leaſes, 5 0 14 


although the defendant comes to the poſſeſſion by the act of 1 
the plaintiff. As (2) 12 E. 4. 13. a. b. where a man delivers (i) Fit. Aion 
a horſe to another to keep ſafe, the defendant equum illum tam fur le Caſe 19. 
nepligenter cuſtodivit, quod ob defectum bone cuſtodiæ interiit ; the n ſur 
action on the caſe lies for this breach of the truſt. So 2 H. 7. (4) cr. = 7775 
11. if my () ſhepherd, whom I truſt with my ſheep, and by 784. . 
his negligence they be drowned, or otherwiſe periſh, an ac- - 71. 
tion upon the caſe lies: but in the caſe at bar it was a leaſe at Moor 1 


| will made to the defendant, and no confidence repoſed in Dy: 127. pl. x7. 


him 3 wherefore it was awarded, that the plaintiſſ take no- 5 % 
thing by her bill. — Os 1 Roll. Abr. 1. B. 


The Caſe of ECCLESIASTICAL 
PERSONS, 
Mich. 4.3 & 44 Eliz. 
In TH E 


High Court of PARLIAMENT. 


| Af a parliament held in the ſame term upon conſideration pull. Ch. Hiſt. 


of a bill for confirmation of conveyances made by the I. 10. p. 27. 


ſubjects to the Queen, and of letters patents made by the Q. 285 rare * 


to ſubjects, it was reſolved by the Chief Juſtices, Popham 50, a. 74. a, 


and Anderſon, and by divers other Juſtices aſſiſtant to the 75. b. 76. a. 


| Lords of Parliament in the Upper Houſe, that leaſes made to W e any 
[the Queen by Colleges, Deans and Chapters, Wardens of 4 5 186, 5 
| Hoſpitals, or any other having ſpiritual or eccleſiaſtical liv- Carter x3. 


ings, againſt the proviſion of the act of 13 Eliz. (a) cap. Hargres 302, 
10. are reſtrained by the ſame act, as well as leaſes made to 11 21. 
common perſons. NVP „ 

I. Becauſe the eccleſiaſtical perſons are diſabled by the DOR - 
act to make any leaſe, gift, grant, feoffment, convey- 60. Co. Lic. 


auce, or eſtate, but only in the ſame form as the ſtatute 43. a. 44. b. 
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n been made for the Queen, for as much as the act doth diſable 


11 Co. 70. a. b. from them againſt the proviſion of the act, but no ſuch proyi- 


Er. Car. $20, 
(%) Co. Lit. wr. a Iraud, 
3344. b. ligion, ſhall bind the King altho' he be not named: for reli. 
J Plow. and diacems of Kings. And therefore it is agreed in 35 f. 


1 Co. 44. b. tions, altho the King be not named in the act. So in the 
. Lord Barkley's caſe reported by Mr. Plowden, it is adjudged, 
7 Oo. 21. a. that if a gift in tail be made to the King, he cannot alien to 


_ Hardr, 302. 


Co. Lit: 342. . Common Pleas in (7) Eitrue's caſe, that if a writ of annuity 


Hob. 97. 


The Caſe of Ecclefiaſtical Perſons. Part V. 


preſeribes: and if they are diſabled to make eſtates, then the 
Queen cannot take any eſtate of them, which is not warranted 
by the ſaid act. For although the Queen by the common lay 
hath ability to take, yet for as much as the Parliament hath 
diſabled them to make eltates, the eſtates made to the Queen 
againſt the act are void. „ 
5 2. The ſtatute of 1 Eliz. which reftrains Biſhops to make 
ca) rr Co. 71. b. eſtates, hath a Ivecial (a) proviſion, that they may make eſtates 


(4) 2 Iaſt. 358, to the Queen z which proves, that if ſuch proviſion had not 
1. 


90. a, 120. . Biſhops to make eſtates, the Queen could not take an eſtate 


2244. "A ion is in the ſaid act of 13 Eliz. | | 
3 Roll. Rep. 152, 3. In divers caſes the K ing is (Y) bound by act of patlia. 
153, 166, 167. ment, altho' he be not named in it, nor bound by expreſs 
N words. And therefore all ſtatutes which are made to ſuppreſs 


wrong, or to take away fraud, or to prevent the decay of re- 


2 Inſt. 3525 


354, Kc. gion, juſtice, and truth are the ſure ſupporters of the crowns 


243-b. 244-2. b. G. 60. that the (e) King ſhall be bound by the ſtat. of Well. 


248. b. 261. b. 5 | 4 | 4 : : 
15 2. hy 2. (4) cap. 5. which makes proviſion againſt tortious uſurpa- 


Ibo 5 defraud him in reverſion, or his iſſue, but is (e) bound by the 


1 Roll. Rep. 153. ſtat, of Weſt. 2. De donis conditionalibus. And the ſaid act of 
(f) Raſt, Leales (%) 1 Eliz. proves, that acts which reſtrain eccleſiaſtical per- 
00 1 Roll. Rep, ſons from waſting their poſieſſions, which were given to main- 
167. _ tain the ſervice ot God, {hall bind the King, if ſpecial provi- 
10 Co. 55. a. hon had wha been made 9 the contrary by the ſame act; et (7) 
Co. Lit. 341. a. ſumma ratio efl que? pro religione fact. Sir J ho. Egerton [od 
2 Bulſtr. 53. Keeper of the Great Seal agreed in opinion with the Juſtices 
Hob. 295. aforeſaid in the principal caſe: note, reader, the ſaid act of 
Hawk. Max. 2 | : i 

r El1z. hath been conſtrued (%) beneficially, to prevent all in. 
(% xx Co. 76.a, Ventions and evaſions againſt the true intent of the makers of 


Palm. 216. the act. And therefore 1 e] : liz. in the 
e Ren ae. 35.090 t was held Paſch, 14 Fliz. in th 
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(i) Eitrue's be brought againſt a Parſon or a Vicar an a feigned preſcrip 
cafe, Paſch. tion, or by a grant by him, the patron and ordinary, ſuppoſed 
Lag or to be made before the ſtatute ; and he prays in aid of the px 
10 Co. 60. b. tron and ordinary, and loſes by action tried; and all this Is 
1 Roll. Rep. feigned to make an evaſion out of the act, that this invention 


160, 164. is taken to be within the equity of it; for although the (#) 


11 Cs, 69. b. Annuity charge the Parſon or Vicar and not the poſſeſſions, ye 

(k) Bridg. 30. it is within the miſchief, /c/. impoveriſhing of the ſuccel- 

ob 0. 3 ſor, cauſe of dilapidations, and decay of ſpiritual livivgh 
11 Co. 69. b. and hoſpitals, which ate the miſchiefs mentioned in the 

Cr. Car. 49. | Mb | LET 

1 Roll. Rep. 160, 


| preambl 
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Part V. The Caſe of Eccleſiaſtical Perſons; 


preamble. And note his word ( ſuffered) in the act was well 
bſetved. 5 : 
Z It was adjudged in the Com. Pleas, Mich. 


37. & 38 Eliz. 


Hereford (a) and Ballard, that the grant of the next () a- 
voidance of a benefice by the Dean and Chapter was within 
the purview of this act: ſo it was reſolved there, if a Dean 
and Chapter grant a (c) rent-charge out of their poſſeſſions, it 
is reſtrained by the equity of the act; and yet the rent is not 
any part of their poſſeſſion within the words of the act. It 
hath been held, that where an Archdeacon made a leaſe for 
three lives according to this act, and the leſſees made a leaſe 
for 100 years, and the Archdeacon, Biſhop, and the Dean 
2nd Chapter confirmed it; yet it ſhould not bind the ſucceſ- 
WE for; for if ſuch confirmation ſhould not be faid a conveyance 
W within this act, the ſtatute would be to little or no purpoſe, 
and the good intent and purview of the act would be defeated 
and defrauded. 1 


liſh bill in the Exchequer- chamber, between Hodges plaint. 
and (4) Newcomen def. by Sir Roger Manwood Ch. Baron, 
and all the Barons of the Exchequer, that where the Parſon of 
Weſton in the county of Gloucefter ꝙ Eliz. demiſed his rec- 
tory to Will. Hodges then patron of the ſame rectory for 50 
years, who 14 Eliz. by his deed aſſigned it over to Sir John 
Throgmorton, the Biſhop confirmed this leaſe 17 Eliz. in the 
life of the leſſor, that the ſaid confirmations were good. And 
in that caſe two points were reſolved. 
1. That for as much as the ſaid leaſe was 
ſtat. of 13 Eliz. and ſo not reſtrained by the ſaid act, the (e) 
| confirmations made after the ſaid act to perfect the ſaid leaſe, 
were not within the purview or intention of the act. 155 
2. It was reſolved, that the grant made by the patron of the 
ſaid leaſe, did (f) import in itſelf as well a grant of the term, 
as a confirmation of the ſame term: and fo one deed of one 
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between the Dean and Chapter of Hereford, and the Biſhop of 


And it was held Trin. 30 Eliz. in a caſe depending by Eng- 


was made before the 


15 


(a) Cr. El. 440. 
Biſhop of Heref, 
caſe. Mich, 37 
& 38 Eliz, in 
Communi Banc, 


Co. Lit. 342. a. 


(6) Cr. Eliz. 
207, 690. 

3 Co. 59. b. 
(c) Dyer 270. 
N. a. 


(4) Newco- 
men's caſe. 
Trin. 30 Elia. 
in the Excheq. 
1 Roll. Rep. 
171, 361. | 
2 Roll. Rep. 9, 
Co. Lit. 30 1. b. 
1 Roll. 481. 
Cr. Car. 38. 
3 Bulſtr. 238. 
Bridg. 83. 
(e) Cr, El. 18, 
30. | 


> 


Cr. Jac. 53. | 
Co. Lit. 301. b. 

„ 
(F) Co. Lit. 

301. b. 


(g) Co. Lit.302. 


302. a. 


[ and the ſame thing by one and the fame perſon, to one and 

dhe fame perſon, at one and the fame time ſhall enure to two 

| WE teveral purpoſes, cil. to a grant of the intereſt as leſſee, and to 

- a confirmation of the ſame intereſt as patron. As if (g) tenant 

bor life grants a rent-charge to him in the reverſion in fee, 

- and he by deed grants it over to another and his heirs, that is 

dL 299d grant and confirmation alſo to make the rent good ſor | 
never. Zo if a (/) diſſeiſor makes a leaſe for life, the remainder (5) Co. Lit. 
q | i the difleiſee, and the diſſeiſee grants the remainder over, it 

t 1s a good grant and confirmation alſo. _ FE 


And in the principal caſe the Lords of the Parliament, aſter 
the ſaid reſolution, being informed, that divers Deans and Chap- 
ters, colleges, &c. had made leaſes to the Q. intending that the 


{was not bound by the ſaid act of 13 Eliz. cauſed a clauſe 
| : to 
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The Caſe of Eccleſiaſtical Perſons. Part V, 


to be added in the firſt branch of the act of confirmation that 
it ſhould not extend to make any leaſe, grant, &c. good to the 


Queen by any eccleſiaſtical perſon, 8&c. who had not power 


by the laws and ſtatutes of the realm to make it, which i 


more than was in the act of confirmations in anno 18 Eliz, 
which was done to manifeſt the matter to the lay people; for 
it was held by the ſaid Juſtices, that the general words of the 
ſaid act of 18 Eliz. hath not enabled ſuch eccleſiaſtical perſons 
to make leaſes or eſtates to the Queen, who by the ſaid act of 
13 Eliz. were upon good and important conſiderations dif. 
abled. Vide 17 E. 3. 40. & 21 E. 3. 46. The King being 


head of the Commonwealth, cannot be an inſtrument to de. 
feat the purview of an act of parliament made pro bono publics 
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Part V. Et 16 


Caſes of Covenants, Agreements, 
&c. concerning Leaſes, Aſſu- 
rances, &c. 


r 


pak: — 


S PEN CE R's Caſe. 


Paſeh. 25 Elis. in the King's Bench. 
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= CPENCER and his wife brought an action of covenant a- 2 Bulge, 281 
0 gainſt Clark, aſſignee to J. aſſignee to S. and the caſe was 282. 

ſuch : Spencer and his wife by deed indented demiſed a houſe command. 54, | 
and certain land (in the right of the wife) to S. for term of Skinner _ 
21 years, by which indenture S. covenanted for him his exe- 297. _ 
cutors, and adminiſtrators, with the plaintiffs, that he, his ex- * 5 
ecutors, adminiſtrators, or aſſigns, would build a brick wall ee, 
upon part of the land demiſed, &c. S. aſſigned over his term 

to J. and J. to the defendant ; and for not making of the brick 

wall the plaintiff brought the action of covenant againſt the 

defendant as aſſignee: and after many arguments at the bar, 

che caſe was excellently argued and debated by the Juſtices at 

the bench: and in this caſe theſe points were unanimouſly re- 

WT ſolved by Sir Chriſtopher, Wray Chief Juſtice, Sir Thomas 

Wy Gawdy, and the whole court. And many differences taken 

end agreed concerning expreſs covenants, and covenants in 
law, and which of them run with the land, and which of 
chem are collateral, and do not go with the land, and where 
- the aſſignee ſhall be bound without naming him, and where 
not; and where he ſhall not be bound although he be expreſly 
gramed, and where not. | N HS 5 1 8 
When the covenant extends to a thing in 4/7, parcel of 
be demiſe, the thing to be done by force of the covenant is 
F | jj © 
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(e) Cr. Car. 


LESS EMT YT 


235. d. : 
Co, Lit. 384. b. 
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(a) Moor 27 
399+ _-.. 

Cro. El. 457, 
52, 553. 

1 Rol. 52 7, 522. 
Poſtea 24. 

1 Sand, 239. 
Cr. Jac. 125. 
Cr. Car. 222 


323. 

1 Jones 245. 
1 Siderf. 157. 

s Anderl. 82, 


1 Show. 284, 

4 Mod. 80. 

3 Lev. 326. 
Salk, 18 5, 317. 
(6) Cr. El. 457. 


a Cr. Car. 439. 


Dy. 14. pl. 69. 
1 Anderſ. 82, 
Moor 159. 


28, 188. 
1 Jones 223. 


NS Rol. Rep. 
t 360. 8 


Moor 159, 399. 


(4) F. N. B. 


60 2 Jones 152. 


1 Leon 43. 


188. 


— 


0 


-» 


. Covenants, Agreements, &c. _ Party 
quedammodo annexed and appurtenant to the thing demiſe; 


and ſhall go with the land, and ſhall bind the aſſignee /,, 
although he be not bound by expreſs words: but when ihr 


covenant extends to a thing which is not 1h being at the tins 


of the demiſe made, it cannot be appurtenant or annexed u 
the thing which hath no being: as if the leflee covenants u 
repair the houſes demiſed to him during the term, that is pa. 
cel of the contract, and extends to the ſupport of the thing 
demiſed; and therefore is 'quodammodo annexed appurtenay 


to houſes, and ſhall bind the affignee although he be na 


bound exprefly by the covenant : but in the caſe at bar, ct 
covenant concerns a thing which was nat in eſſe at the timed 


the demiſe made, (6) but to be newly built after, and there. 
fore ſhall bind the covenantor, his executors, or adminiftz| 


tors, and not the aſſignee, for the law will not annex the ©. 
venant to a thing which hath no being. | 8 Þ 
2. It was reſolved that in this caſe, if the leſſee had core 


nanted for him and his (c) aſſigns, that they would make; 


new wall upon ſome part of the thing demiſed, that for x 
much as it is to be done upon the land demiſed, that it ſhoulf 
bind the aſſignee ; for although the coyenant doth extend to: 
thing to be newly made, yet it is to be made upon the thiny 


demiſed, and the aſſignee is to take the benefit of it, an 


therefore ſhall bind the aſſignee by expreſs words. So on the 
other ſide, if a warranty be made to one, his heirs and aſſign; 
by expreſs words, the aſſignee ſhall take benefit of it, and ſlal 
have a (4) Warrantia Chartz, F. N. B. 135. & 9 E. 2 
Garr' de Charters 30. 36 E. 3. Garr. 1. 4 H. 8. Dyer 1, 
But although the covenant be for him and his aſſigns, ti 
the thing to be done be merely collateral to the land, ant 
doth not touch or concern the thing demiſed in any fot 
there the aſſignee ſhall not be charged. As if the leſſee core 
nants for him and his aſſigns to build a houſe upon the land 


of the leſſor which is no parcel of the demiſe, or to pay ar 
collateral ſum to the leſſor, or to a ſtranger, it ſhall not bu 


. . ee A F * . 8 OI . 232 , 4 7 F os * 
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the aſſignee, becauſe it is merely collateral, and in no ma 
ner touches or concerns the thing that was demiſed, or ti 


ol 


the thing demiſed cannot be charged with it, no more tha 


any other ſtranger. „„ | . 
23. It was reſolved, if a man leaſes (e) ſheep or olle 


is aſſigned over; and therefore in ſuch caſe the aſſignee «M 


ſtock of cattle, or any other perſonal goods for any tine 
and the leſſee covenants for him and his aſſigns at "Wl 


end of the time to deliver the like cattle or goods as god 


as the things letten were, or ſuch price for them; and i [2 
leſſee aſſigns the ſheep over, this covenant ſhall not buf 


the aſſignee, for it is but a perſonal contract, and wants ſud 


(/) privity as is between the leſſor and leſſee and his ally" Y 


part V. concerning Leaſes, Aſſurances, &e, 


W of the land in reſpect of the reverſion. But in the caſe of a 
leaſe of perſonal goods there is not any privity, nor any re- 


— 


or adminiſtrators, who repreſent him. The ſame law, if a 
man demiſes a houſe and land for years, with a ſtock or ſum 
of money rendering rent, and the leſſee covenants for him, 
his executors, adminiſtrators, and aſſigns, to deliver the ſtock or 
| ſum of money at the end of the term, yet the aſſignee ſhall not 
be charged with this covenant; for altho' the rent reſerved was 
| increaſed in reſpect of the ſtock or ſum, yet the rent did not 
iſſue out of the ſtock or ſum (c), but out of the land only; and 
therefore as to the ſtock or ſum the covenant is perſonal, and 
| ſhall bind the covenantor, his executors and adminiſtrators, 
and not his aſſignee: and jt is not certain that the ſtock or 
ſum will come to the affignees hands, for it may be waſted, 
or otherwiſe conſumed or deftroyed by the leſſee, and there- 
fore the law cannot determine at the time of the leaſe made, 
that ſuch covenant ſhall bind the aſſignee. | 
4. It was reſolved, that if a man makes a feoffment by this 
word (4) dedi, which implies a warranty, the affignee of the 
feoffee ſhall not vouch : but if a man makes a leaſe for years 
| by this word conceſſi, (e) or demiſi, which-implies a covenant, 
if the aſſignee of the leſſee be evicted, he ſhall have a writ of 
Covenant; for the leffee and his aſſignee hath the yearly pro- 
| fits of the land which ſhall grow by his labour and induſtry 
for an annual rent, and therefore it is reaſonable when he 
hath applied his labour, and employed his colt upon the land, 
and be evicted (whereby he loſes all) that he ſhall take ſuch 
benefit of the demiſe and grant, as the firſt leſſee might, and 
de leſſor hath no other prejudice than what his eſpecial con- 
WE fact with the firſt leſſee hath bound him to. . . 
5. Tenant by the curteſy, or any other who comes ia in the 
%/ÿ ſhall not vouch (which is in lieu of an action.) But if 
a ward be granted by deed to a woman who takes huſ- 
band, and the woman dies, the huſband ſhall vouch by force 
of this word grant, although he comes to it by act in law. 
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the leflor covenants with the leflee to repair the houſes during 


ple, or elegit of a term, 
is ſold by force of any execution, fhall have an action of co- 
venant in fuch cafe as a thing annexed to the land, although they 
come to the term by act in law; as if a man grants co <0 


- 


16, 212. pl. 


wF 


verſion, (a) but merely a thing in action in the perſonalty, (a) 1 Leon. 43. 
which cannot bind any but the covenantor, (5) his executors, (3) Swinb. 324. 


(e) Kelw. 153.b. 
1 And. 4. 
Dyer 56. pl. 1 5. 
| 6 
257. 38. 21 E. 
4+ 29. 2. 
3 Bulft, 291. 
9 E. 4. 1. b. 


(d) 2 Inſt. 275. 
4 Co. 81. a. 
res 2. be OS: 
Lit. 384. a. 
Velv. 139.Perk, 
Jeet. „„ 
(e) 4 Co. 31. a. 
Velv. 139. Co. 
Lit. 384. a. | 
Perk, Sect. 124. 
Dail. 101. Cr. 
Jac, 73. 2 Init, 
276. F. N. B. 
134. h. Hob. 12. 


1 Vent, 44. 


1 Rol. 52 1. 


* 


(f) 2 Rol. 743- 


So if a man demiſes or grants land to a woman for years, and 


be term, the woman marries and dies, the huſband ſhall have 
an action of covenant as well on the covenant in law on theſe 
words (demiſe or grant) as on the expreſs covenant. The. -- 
lame law is of tenant by ſtatute-merchant or ſtatute- ſta- 
and he, to whom a lea'e for years 


Covenants, Agreements, ec. Part v. 


® Poſt. 24. b. for years, that he ſhall have ſo many * eſtovers as will ſerre 
F. N. B. 181. n. to repair his houſe, or as he ſhall burn in his houſe, or the 
like, during the term, it is as appurtenant to the land, and 
ſhall go with it as a thing appurtenant, into whoſe hands ſo. 

ever it ſhall come. „ 

6. If leſſee for years covenants to repair the houſes during 
© (a) Ant. 16.a,b, the term, (a) it ſhall bind all others as a thing which is ap- 
Foſt. 24. b. Cr. purtenant, and goeth with the land in whoſe hands ſoever the 

Jac. 240, 309, term ſhall come, as well thoſe who come to it by act in lay, 
ro Eg as by the act of the party, for all is one having regard to the 
1 Sid. 157. leſſor. And if the law ſhould not be ſuch, great prejudice 
might accrue to him; and reaſon requires, that they, who 
ſhall take benefit of ſuch covenant when the leſſor makes it 
with the leſſee, ſhould on the other ſide be bound by the like 

| E7 —— mon leſſee makes it with OP 
oll. 21. 7+ It was reſolved, that the aſſignee (5) of the aſſignee 
48 ſhould have an action of eee So 5 the ee of 
$2. 2 Bulſt. 281. the aſſignee of the aſſignee ; ſo of the aſſignees of the execu- 
Owen 151» 152- tors or adminiſtrators of every aſſignee, for all are compriſel 
within this word (aſſignees) for the ſame right which was in 
the teſtator, or inteſtate, ſhall go to his executors or adminil- 
trators: as if a man makes a warranty to one, his heirs and 
(e) or. El. 534. aſſigns, the aſſignee (c) of the aſſignee ſhall vouch, and 6 
Co, Lit. 384. b. ſhall the heirs of the aſſignee : the ſame law of the aſſignee 
e of the heirs of the feoffee, and of every aſſignee. So every 
one of them ſhall have a writ of Varrantia Chartæ. Vi 
14 E. 3. Garr. 33. 38 E. 3. 21. 36 E. 3. Garr. 1. 13h. 
1 Garr. 93. 19 E. 2. Garr. 85, &c. For the ſame right, 
which was in the anceſtor, ſhall deſcend to the heir in ſuch 

caſe without expreſs words of the heirs of the aſſignees. 
| _ Obſerve reader your old books, for they are the fountains 
out of which theſe reſolutions iſſue, but perhaps by theſe di. 
| ferences the fountains themſelves will be made more clear and 
profitable to thoſe who will make uſe of them. For example 
(4) Co. Lit.384. (d) in 42 E. 3. 3. the caſe is; grandfather, father, and two 
A. ner $20. ſons, the grandfather was ſeiſed of the manor of D. where 
88 * ler a chapel was parcel, a Prior with the aſſent of his covent by 
Statham Cove- deed covenanted for him and his ſucceſſors, with the grand 
nant 3. father and his heirs, that he and his covent would ſing all the 
u eek in his chapel, parcel of the ſaid manor, for the lords d 
the ſaid manor and his ſervants, &c. The grandfathe! 
did enſeoff one of the manor in fee, who gave it tit 
pPounger ſon and his wife in tail; and it was adjudged, tha 
{«) co. Lit. the tenants in tail, as (e) terretenants (for the elder broihe! 
385.2, was heir) ſhould have an action of covenant againſt the Pri, 
$ Co. 145: % for the covenant is to do a thing which is annexed to the ch 
pel, which is within the manor, and ſo annexed to the mand) 
as it is there ſaid: And Finchden related, that he had ſeen! 
| | adjudged 
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part V. concerning Leaſes, Aſſurances, &ci "20 - 


adjudged, that two (a) coparceners made partition of land, (a) 1 Kell, "ur; 
and one did covenant with the other to acquit him of ſuit, Co. Lit. 384. b. 
which was due, and that coparcener to whom the covenant 385. a. 42 E. 3. 
| : 1 nd the ſuit w . C d the feoffi 3. b. Br, Cove- 
was made did alien, and the ſuit was arrear; and the feoffee n © 1 
brought a writ of covenant againſt the coparcener to acquit Rep. Zi. 
him of the ſuit; and the writ was maintainable, notwith- 
ſtanding he was a ſtranger to the covenant, becauſe the ac- 
quittal fell upon the land: but if ſuch covenant were made to | 
fay divine ſervice in the (e) chapel of another, there the aſ- (3) 1 Roll, 521. 
ſignee ſhall not have an action of covenant, for the covenant 
in ſuch caſe cannot be annexed to the chapel, becauſe the 
chapel doth not belong to the covenantee, as it is adjudged in 
(e) 2 H. 4. 6. b. But there it is agreed, that if the covenant | \ co. Lit. 385. 
had been with the lord of the manor of D. and his heirs, +. Fitz. Cove- 
lords of the manor of D. and inhabitants therein, the cove- nant 13. Br. 
nant ſhall be annexed to the manor, and there the terretenant Covenant 7. 
. . 8 F. N. B. 18 1. a. 
| ſhall have the action of covenant without privity of blood. | 


Vide 29 E. 3. 48. & 30 E. 3. 14. Simpkin (4) Simeon's caſe, (4) Co. Lit. 


where the caſe was, that the lady Bardolf by deed granted 34: 3. 2 Rell < 
| a ward to a woman who married Simpk. S. againſt whom 9 


the Queen brought a writ of right of ward, and they vouched 1 Roll. Rep. 8 1. 
| the Lady Bardolf, and afterwards the wife died, by which Ct. El _ 
the chattel (e) real ſurvived to the huſband (and reſolved that C9. A. oe 
. the writ ſhould not abate) the vouchee appeared, and ſaid, 
what have you to bind me to warranty? The huſband ſhew- 
cad, how that the lady granted to his wife before marriage the 
ſaid ward; the vouchee demanded judgment for two cauſes. 
I. Becauſe no word of warranty was in thedeed; as to that 
it was adjudged, that this word (f) (grant) in this caſe of %) co. Lit. 
grant of a ward (being a chattel real) did import in it ſelf a 3*4- ay 101. b. 
warranty. | PE GET | | 
2. Becauſe the huſband was not aſſignee to the wife, nor 
privy. As to that it was adjudged, that he ſhould vouch, for 
tais warranty implied in this word (grant) is in caſe of a 
chattel real ſo annexed to the land, that the huſband who 
comes to it by act in law, and not as aſſignee, ſhould take 
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F benefit of it. But it was reſolved by Wray Chief Juſtice, and 
l the whole court, that this word (concepſſi or demiſi) in caſe of 


(e) freehold or inheritance doth not import any warrauty, 
11 H. 6. 41. acc; vide 6 H. 4. 12 H. 4. 5. 1H. 5. 2.25H. >. 
8. Covenant Br. 32. 28 H. 8. Dyer 28. 48 E. 3. 22. (0 32 H. 8. c. 34· 
F. N. B. 145. C. 146, & 181. 9 Eliz. Dyer 257. 26 H. 8. 3. Ci. Jie 323. 

5 H. 7. 18. 32 H. 6. 32. 22 Hl. 6. 51. 18 H. 3. Covenant 30. 2 Bulft. 28 1, 
Old N. B. Covenant, 46 H. 3. 4. 38 K. 3. 24. See the ſtatute 282,83. 18204. 


of (5) 32 H. 8. c. 24, 34. which act was reſolved to extend Ain, LY 


(2) Co. Lit. 384. 
a 


uf b+ 3 R | Car. 25, 222. 
has to covenants which touch or concern the thing demiſed and 1 anderf. 82. 


2 Jones 152. 
Owen 152. 


Stile 316, 317. 


not to collateral covenants. 
 SLINGSBY's Cs. Lit. 215, a 


| Covenants, Agreements, &c. Part v. 
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SLINGSBY's Cafe. 
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Mich. 29 & 30 Eliz. in a writ of Error ; 

in the Exchequer Chamber. t 

eee x 

3 Leon. 160, ALIN GSB and Frances his wife brought an action of co- U 
167. 2 Leon. 47. venant in the King's Bench againſt Roger Beckwith, and 


Jenk. Cent. aba. declared on an indenture tripartite between the defendant 


Roger Beckwith of the firſt part, William Vavaſor, Francis 

Slingſby, and Elizabeth ſiſter of the ſaid Roger, of the ſecond 

part, and George Harvey, and the ſaid Frances (then his 

wife) another of the ſiſters of the ſaid Roger, of the third 

part; and declared, that the ſaid Roger Beckwith the defen- 

(2) x Bulſt. 26. dant by the ſaid indenture (a) conveniſſet, promiſiſſet, & con- 

ceſſiſſet ad & cum dictis Will. & Franciſco, & ad & cum prat 

eorgio & Franciſca uxore ejus, & aſſignat' ſuis, & ad & un 

quonbet & gualibet eorum, quod pred” Rogerus ad ſigillatianem & 

deliberationem ej uſdem indentur* fuit legitime & ſolus ſeiſitus di 

FRectoria de Aldingfleet in com' Eborum : and on this covenant 

iſſue was joined, and the Venire facias was de vicinet' cafiri 

Eborum, and the iſſue by N. prius was tried for the plaintiff, 

and damages aſſeſſed ; upon which judgment was given in the 

* 2 Eliz. c. 8. King's Bench. And now in a writ of error in “ the Ex. 

c.hequer Chamber before Anderſon Chief Juſtice of the Com- 

mon Pleas, Manwood Chief Baron of the Exchequer, Wand- 

ham, Periam, and Rhodes, Juſtices of the Common Pleas, 

+ and Gent and Clack Barons of the Exchequer, and of the 

| +7 Leon. 161. coif, it was reſolved that the ſaid judgment was + erroneous; 

enk. Cent. 262. for it appears by the plaintiffs own ſhewing in his declar?- 
Bulſt 6 N . * . /o+ . 7 . 

Bult. 29, tion, that the plaintiffs only cannot maintain an action 

(3) 1 Bult. 26. ©OvEnanty but the other covenantees ought to have (+) joi 

x Sand, x56, in the action with them, notwithſtanding theſe words (& as 

3 & cum (c) quolibet & qualibet eorum ;) for as to theſe words 

2 Leon. 47. this difference was agreed: when it appears by the declarz 

Bs tion, that every of the covenantees hath, or is to have, a ſever 

Intereſt or eſtate, there, when the covenant is made with the 
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both the avowries abated for the inconveniency, that if both 


part V. concerning Leaſes, Aſſurances, &c. 19 


covenantees, & cum quolibet eorum, theſe words cum quolibet 

egrum make the covenant teveral in reſpect of their ſeveral 

(a) intereſts. As if a man by indenture demiſes to (b) A. (n Antes 5. b. 
Mack acre, to B. white acre, to C. green acre, and cove- (%) Jenk. Cent. 
nants with them and quolibet corum, that he is lawful owner ep 63. 
of all the ſaid acres, &c. in that caſe in reſpect of the ſaid ſe: TY 
veral intereſts by the ſaid words, & cum quolibet eorum, the 

covenant is made ſeveral ; but if he demiſes to them the acres 

jointly, then theſe words cum quolibel eorum are void, for a 

man by his covenant (unleſs in reſpect of ſeveral intereſts) 

cannot make it firſt joint, and then to make it ſeveral by the 

ſame or the like words, cum quolibet eorum for although ſun- 

dry perſons may bind themſelves & quemlibet ecrum, and ſo 

the obligation ſhall be (c) joint or ſeveral at the election of (c) Poſtea 21 b. 
the obligee ; yet a man cannot (4) bind himſelf to three, and ( 1 Bron. 
to each of them to make it joint or ſeveral at the election of 208. Yelv. 177. 


ſeveral perſons, for one and the ſame cauſe ; for the court 
| would be in doubt for which of them to give judgment, which 
| the law would not ſuffer, as it is held in 3 H. 6. 44 b. 3 Hen. 6. 44. b⸗ 


There it appears that one brought a replevin againſt two per- Poſtea 38. b. 
ſons for an ox, who made ſeveral (e) avowries, each by him- j plow. 10. b. 


ſelf in his own right; and there, by advice of all the Juſtices, og caſe, 
oſtea 38. b. 


21 R. 2. Fitz. 
the iſſues ſhould be found for the avowants, the court could Aer * 


not give judgment on them ſeverally for one and the ſame 
thing. Alſo the covenantor in the caſe at bar would be di- 


vers times charged for one and the fame thing ; and there- 


fore the ſaid words & cum quolibet earum are in ſuch caſe but 


words of amplification and abundance, and cannot ſever the 


joint cauſe of action. Afd it was alſo reſolved, that an“ in- Raym, 6, 
tereſt could not be granted jointly and ſeverally: as if a man 
grants proximam advocationem, () or makes a leaſe for years % jenk. Cent, 


Jof land to two jointly, and ſeverally, this word ſeverally is 262, 263. 


void, and they are joint=tenants ; fo if a man makes a feoffment 
in fee by deed to three, and warrants the land to them, & 


Lailibet eorum, this warranty is joint and not ſeyeral: but in 
Juch caſe, if their eſtates were ſeveral, their warranty ſhould 


be ſeveral accordingly : but a power or authority, as to make 
livery, (g) or to ſell, &c. may be joint and ſeveral, for there (9) [:at, Cent, 
they have not any intereſt or action, but are as ſervants to 263. 


others. Vide 16 Eliz. Dyer 337, 338. acc. Sir Anthony nt 


i | | . 1 And. 3 Ae 
Coke's caſe, 6 E. 2. Covenant (i) Br. 49. 12 H. 4. 18. in Beal. 228 0 | 


detinue. And for this error the judgment was reverſed. Dy*r 337, 338. 


Anott «« i ' 7 * _ pl. 39. | 
3 error was aſſizned concerning the vi/nez but as to % . 4, 
t the court did not deliver any opinion. Antca 8. as 


!! KK 


| * Cart. 205. 
(e 


— —— ED = 
- —ů—ů— — un 
— — ES —_ — — 
. 1 — * —— — 
— e- — eons 3 
— — — oe eng 
— - — K ͤ TTT 
* 


TRE — 
— 5 WE Fen nA 
. . "mr 
— — | 8 
— — a} —— — 
2 3 — Dr >: 
— - — 2 88 — 
2 — "5 * — =. . 
—.— —— I — — 
— — ——— — = 
———— H— 


— 2 — — — — 
— —— — 
T . — 
* 


Carter 205, 


Covenants, Agreements, &c. 


5 
. 


— 
2 


ROS EW E L's Cak 


Paſeb. 35 Elin. 


Cr. El. 297,298. TIJETWEEN Moor and Roſewel it was adjudged, that if 


a man bargains and ſells land in fee, and covenants t 
make further aſſurance to the bargainee as his counſel ſhal 


(a) Tr. El, 9. _ deviſe ; in this caſe the bargainee (a) himſelf, although hebe 
46 5,466.1 Roll. learned in the law, cannot deviſe the aſſurance, but ſome d 


= = his counſel ought to deviſe it; and therewith agree the books in 


(5) 6H. 7. 4. . (b) 6 H. 7. & (c) 11 H. 7. 21. a. for if the party himſel 
Br, Condition might deviſe it, then it would be no plea to ſay, quod confi 
133 Fitz. Bate um non dedit adviſamentum. Fide (d) 26 H. 8. 1. 

Poftea 20. a. | | „„ 
Br. Condition 


247. Cr. El. 298. 
(d) 26 H. 8. 1. b. 


| HIGGINBOTTOM's Ct 
Paſch. 35 Eliz. 


In the King's Bench. 


Cr. El. 298, 299. 12 STAFF ORD Eſq. brought an action on the calc 
Moor 595, 595. ) (which began in the King's Bench, Hill. 34 Eliz. Rot. 647 


7 Roll. 424. Gloceſtr') againſt Ralph Higginbottom Parſon of Littleta 


upon Severn, becauſe the defendant, upon good conliders 
tion mentioned in the declaration, did promite that he would 
make a good and lawful eſtate and aſſurance in law of the 
rectory of Littleton aforeſaid to the plaintiff, diſcharged 
all former bargains, ſales, &c. made by the defendant during 
the joint lives of the plaintiff and defendant, as by coun 
ſel learned of the plaintiff, on requeſt made, ſhould i 
adviſed: and alledged that one Maurice Tovey ws 
of the plaintiff's learned counſel, and gave his a 
vice to the plaintiff, that the defendant ſhould make 

„5 PEE, „*** lea 
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part V. concerning Leaſes, Aſſurances, &c. 


the appurtenances, to have to him during their joint lives, 
Kc. and the plaintiff gave notice to the defendant of the ſaid 
advice, and requeſted,him to perform it, which the defendant 
did deny to do, &c. The defendant pleaded non aſſump/it ; 


reſt of judgment, that this advice of the plaintiff's counſel 
ought to be given immediately by the counſellor himſelf to 


[as above. And the defendant's counſel did rely ſtrongly on 
che book of 11 H. 7. 21. for there it is held by all the ſuſ- 
S tices, that the counſel ought to be given to him who ought to 
make the eſtate, and not to him with whom he is of counſel: and 


tion of the book, and on the reſidue of the ſaid caſe, after- 
wards in the ſame year fol. 23. b. it appears plainly; and fo 
it was reſolved, that the intent of the Judges was not, that 
the counſel could not be given or ſignified to the party who 
ſhould make the eſtate, but only to the covenantor, becauſe 
it is matter whereof by intendment he who ſhould make the 
ſtate (without notice given) could not have knowledge. 
\nd it was reſolved, that it would be more proper that the 
counſellor ſhould give his counſel to him with whom he is of 
counſel, and he to give notice thereof to him who ſhould 
make the eſtate. And although he hath two or three of his 
ounſel, yet none of them may give advice to him who is to 
ake the eſtate, without requeſt, for peradventure he would 
ot uſe their advice in ſuch caſe; and it is reaſon that the 
ounſel be given to the party with whom he is of counſel, for 
deradventure he may miſlike it, and will not have it notified. 
2. It is leſs miſchievous ; for if the party himfelf notify other 
dvice to him who ſhould make the eſtate than the counſellor 
pave, if the covenantor knows it, he may refuſe; if he do 
jot know it, and the counſel notified it according to his co- 
ſenant or agreement, if he perform it, he is excuſed ; and if 
de not according to his covenant or agreement, be may re- 
Wc it, and ſo no miſchief to the party; but if the counſel- 
n ſhould give advice to him who ſhould make the eſtate, he 
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Wc wards judgment was given for the plaintiff for the cauſes 
; Ty —_  Fige 8 E. 4. 1, & 2. 6 H. 75 45a; & 14 


12 ——— 


| | 1 leaſe by indenture to the plaintiff of the ſaid rectory with 


the defendant, and not to the plaintiff, and he to give notice 


20 


and it was found for the plaintiff, And it was moved in ar- 


£ Antea 10. b. 8 
Br. Condit. 247. 
Cr. El. 29 „ 


they inſiſted much on the words of the book; but on conſidera- 


Cr. El. 298. 


1 Roll. 424. 


Perk. Sect. 777. 


1 Roll. 424. 


ay be ignorant, whether he be his counſel or not. And af- 


Cr. El. 298. 
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. 3 | Caſe. 


Hil. 38 Eliz. 


„ 


In the King's Bench. 


yy” 12 2 Roll. 22. 1 Frampton and Stile in debt upon an oblige 


cr. El. (4720 tion; the defendant ſaid, that it was on condition to 


perform covenants in an indenture, hic in curia prolat', and 
in truth the deed was not indented, but wrote hac indentura : 


(e) 2 Brownl, and it was adjudged, that it was (a) not an indenture, al. 


291, Co. Lit, 


though it was in two parts: for the words of a deed cannot 


143. b. 229-2 make it indented : but to the making of an indenture there 


2 Inſt. 672. 


| Cr. Jac. 429. Ought to be a manual act of indenting of the (5) parchment, 


9 Inſt. 672. 
2 Koll. 21, 


(% Co. Lit.35 b. or paper; and becauſe the defendant did not ſnew any inden- 
243-0. a9. . ture, the plaintiff had judgment. 5 


p * 4 
— _ — 


n | 
408. Dyer 27. 
a. b. 


Sir ANTHONY Max's Caſe. 
Paſcb. 38 Elia. Rot. 4 2. 


e 


Co. Fat. 244. THE caſe in effect was, that Sir Anthony Main did 


nk. Cent. leaſe certain land to Scot for 21 years by indentute, 


pl. 6. Je t ; by 
236. Moo 452, and covenanted that at any time during the life of Scot, 


479-2 And. 18, 


453" e upon ſurrender of his leaſe, Sir Anthony, &c. would mak 


Poph. 109, 110, a new leaſe during the reſidue of tbe years, and bound 
himſelf to perform the covenants, &c. And now in debt on 

the ſaid obligation by Scot againſt Sir Anth. he pleaded that Scot 

did not ſurrender, &c. To which Scot replied, and ſaid, * 


| 
4 
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after the ſaid leaſe Sir Anthony had accepted a fine ſur conu- 
fans de droit came ceo, &c. and, by the ſame fine granted and 


rendered the land to the conuſee for 80 years: upon which 


the defendant did demur in law. And it was adjudged ſor 


the plaintiff. And in this caſe three points were reſolved : 


21 


1. That Sir Anthony Main had broken his covenant without 


any (a) ſurrender made, for by the ſaid fine levied by him 
for 80 years, he had (6b) diſabled himſelf either to take a ſur- 
render, or to make a new leaſe; and the law will not enforce 


any one to do a thing which will be vain and fruitleſs (c) lex 


nemini cegit ad vana ſeu mutilia peragenda : but it would be 
vain to compel him to make a ſurrender to him who cannot 


take it; and although the leſſee in this caſe by the words of 


the indenture ought to do the firſt act, cil. to make the ſur- 
render, yet when the leſſor hath diſabled himſelf not only to 
take the ſurrender, but allo to make a new leaſe according to 
the covenant, for this cauſe the leflor's covenant is broken with- 
out any ſurrender made. ide 32 E. 3. (d] Barre 264. & 
21 E. 4. (e) 55. a. If you are bound to enfeoff me of the 


manor of D. before ſuch a feaſt, if you make a feoffment of 
the ſaid manor to another before the ſaid feaſt, you have for- 


feited your obligation, although you repurchaſe the land again 
before the feaſt, becaufe you were once diſabled to make the 
feolfment. And therewith. agreeth Temp. E. 1. Covenant 
20. If a man leaſes a manor for years, and the leſſee cove- 
nants to keep the houſes of the manor, and as much as was in 
the manor in as good plight as he found them, during the 
term; the lefſee committed waſte 'in the houſes, and in cut-' 
fing of oaks, the leſſor brought an action of covenant (J) 
before the end of the term for the oaks, becauſe for them it 
was impoſſible that the covenant ſhould be performed: other- 
wiſe is it of the houſes ; and therewith agree F. N. B. 145. 
k. & 12 (13) E. 3. Hit. Covenant 2. . 
2. It was reſolved, if a man ſeiſed of lands in fee, cove- 


nants to enſeoff J. S. of them upon requeſt, and (g) after- 


wards he makes a feoffment in fee of the ſaid lands; now in 
this caſe J. S. ſhall have an action of covenant without requeſt. 
And that in effect is all one with the principal caſe. 

3. lt was reſolved that in the caſe at bar, if the ſaid term of 
$0 years were but an intereſt of a future term, ſo that Scot 
notwithſtanding that might make the ſurrender, yet in ſuch 
Caſe Scot ſhould have an action of covenant without mak- 
ing any ſurrender 3; for true it is that he may ſurrender ; 


but alfo true it is, that Sir Anthony after ſuch ſurrender can- 


not make the new leaſe, which was the effect that the ſur- 
render ſhould produce; and therefore in as much as the leſ- 
for hath diſabled himſelf to make a new leaſe, which 1s the 
effeck and end of the ſurrender, and that which he ought 
to do on his part, the leſſee ſhall not be enforced to make 
the lurrender, which is the firſt thing to be done on his part, 


(a) Hardres 387. 
2 Roll. Rep. 
247, 348, 408. 
utt. 48. 
Winch. 29. 
Or. El. 450,479, 
Jenk, Cent. 2 56. 
Moor 453. | 
Poph, 109s 
Raym. 26. 
(5) 1 Bulſtr. 117. 


Perk. Sect. 767, 


801. 

Lit, SeR, 3 55. 
356, 357, 358. 
1 OD. 5. 
Co. Lit. 221. 


79.4. FIND 
13 Hf. 7. 23. b. 
Br. Condition 
26, 217. 


44 Aſſ. 26. : 


20 H. 6, 34 b. 
Cr, El. 450 
479. Moor 323, 
452, 453 626. 
2 Anderſ. 18. 
Poph. 1 10, 198. 
Hutt. 48. 2 

1 Roll. 477, 448. 
3 Co. 29. a. b. RE 
10 Co. 49. b. 
1 Roll. Rep. 168. 


Hard. 387. 


„„ 
8 Co. 83. a. 
Beenl, 77. 

(c) 2 Roll. 


Rep. 408. 
Hard. 387, by 


Co. Lit, 127. b. 
197. b. p 
Poſtea 89. 1 
(d.) Cr. El. 479. 
(e) 8 Co. 83. a. 


Cd. 15. a i 


F. N. B. 143. K. 
Moor 313. . 
2 Roll. Reds. 
232, 347. 
Codd? 335. 
117. 


13 for 


\ 


(a) 2 Roll. 
Rep. 48. 
Perk. Zect. 774. 
14 H. 4. 18. b. 
Fitz. Bar 190. 
Br. Condition 
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for by the ſurrender he would loſe his old term without a 
poſſibility of having the new according to the leſſor's cove. 
nant. And therewith agreeth 14 H. 4. 19. a. J. (a) Parſon 
of the church of G. was bound in an obligation of 100 l. to 
the Prior of E. the condition was, that if the Parſon reſign 
his church within certain time to the Prior ſor a certain pen- 
fion as they could agree, that then the obligation ſhould be 


void; and afterwards and within the time the Prior and Par. 


ſon agreed of a penſion of 5 1. yet the Parſon did refuſe to re- 
ſign, And the opinion of the whole court was, that although 


they had agreed of the penſion, yet the Parſon is not bound 


* 6 


n * — \ 


Cr. El. 398, 
399. 
Poph. 98. 
Moor 357. 

Sir Wm. Jones 

= Lf | 

2 Koll. Rep.216. 
1 Salk. 253. 


to reſign until be be ſure of the penſion, and that he cannot 
be without deed. And therefore in ſuch caſe the Parſon is 
not obliged to reſign until the Prior hath tendered him a deed 
of the ſaid penſion, by which he might be ſure of it. 


 LAUGHTER's Cake. 
- In the King's Bench. 


Trin. 37 Eliz. 


N HOMAS Eaton Eſquire, and Roger Monox Gent. 
| brought an aCtion. of debt on a bond of 400 I. bearing 
date 26 Sept. 26 Eliz. againſt Thomas Laughter. The de- 
fendant demanded Oyer of the bond and condition; and it 


appeared by the bond, that Richard Ramsford was alſo bound 
in the ſaid bond with the defendant jointly and ſeverally; 


and the condition was in effect, „that if the within 
o bounden Richaid Ramsford after lawful mariage had be- 
« tween him and Jane Gilman wife of Henry Gilman de- 
e ceaſed, and together with the ſaid Jane, do and ſhall law- 
fully fell and alien in fee ſimple, or fee-tail, all the great 
„ meſſuage with the little tenement thereunto adjoining, 
e of the ſaid Jane, ſituate in London, now in the occu- 


4e pation of William Fitzw. Eſquire, if then the faid 


„Richard Ramsford do or ſhall either in his life-time 
* purchaſe to the ſaid Jane, and her heirs and __ 
| 5 | 8 8 WE. | andes, 
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« lands, tenements, and hereditaments, of as good right, 
« and of as good value, as the money by him received or 
« had by or upon his fale or alienation of the premiſes ſhall 
« amount unto : or elſe do or ſhall leave unto her the ſaſd 


« Jane as executrix, or by legacy, or other good aſſurance or 
« conveyance, as much money as ſhall be by him received 


| © upon ſuch, &c. that then, & And pleaded that the ſaid 


Richard Ramsford married the ſaid Jane, 1 Decemb. anne 27. 
and that the ſaid Jane died 8 Auguſt Zt. and the ſaid Rich- 
ard Ramsford ſurvived her; the plaintiff ſnewed by way of 
replication, that the ſaid Rams ford and Jane, Paſch. 30 Eliz. 


| for 3201. levied a fine of the premiſes to John Thompſon 


and William Kerwen, and to the heirs of John Thompſon ; 
and that the ſaid Ramsford did not purchaſe lands, tene- 
ments, or hereditaments, of the value of 3201. to the ſaid 
Jane and her heirs, neque religuit pred” Jane poſt deceſſum ip- 
ſus Rich. ut executrict, Ic. And on this plea the defendant's 
counſel did demur in law. And on great deliberation judg- 
ment was given by Popham Chief Juſtice and the whole 
court againſt the plaintiff: and the reaſon/and cauſe of the 
judgment was, that where a condition of a bond conſiſts on 
two parts in the (a) disjunctive, and both are poſlible at the 
time of the bond made, and afterwards one of them becomes 
impoſſible by the act of God, the obligor is not bound to per- 
form the other part: for the condition 15 made for the bene- 
fit of the obligor, and ſhall be taken beneficially for him, and 
he hath election to perform the one or the other for the ſaving 
of the penalty of his bond : and when one part is become im- 
pollible by the act of God, it is as beneficial for him as if that 
part of the disjunCtive, which is become impoſſible, had 
been only the condition of the bond: and fo when one be- 
came (5) impoſſible by the act of God, which by no induſtry 
he could perform, his bond is faved, although he doth not 
perform the other, quia (c) impotentia excuſat legem. And in 
this caſe at bar, for as much as Jane died before the ſaid 
Ramsford, ſo that he could not leave to the ſaid Jane, either 
a5 execut'1x, or by legacy, or other aſſurance, ſo. much money 
as ſhould be received by him, &c. and ſo this part of the 
disjunctive became impoſſible by the act of God. Vide 
(2) 30 Hen. 6. Barre 60. (e) 15 Hen 7. 4. 9 Eliz. 


Dyer (/) 162. between Arundel and Combe. And the caſe 


in (g) 21 E. 3. 29. b. is not like this caſe. For there, at 
the time of the bond made, and at the time when the condi- 
uon was to be performed, one part of the disjunctive was not 
polable to be performed, for there, che heir of his body was 
not in rerum natura. 95 „ 


% 31H, 6. Fitz, Bar 60, (e) 15 H 7. 13. a. 


(a) 1 Roll. 447, 
450. 14 E. 4. 3. a. 
4 £0. „ „ 
I Mod. Rep. 
204, 265. 
Cr. El. 396, 
397.339 

10 Co. 127. 
Poph. 98. 
O. Benl. 8. pl. 31. 
Golſb. 142 


Moor 395, 396. 


Co, Lit. 22 c. a. 
Lut w. 693. 

2 Mod. 200. 
(% 1 Jones | 
171, 172, 179, 
139, 180, 181. 
Palm. 514, 515. 
549, 552, 553» 
55% 555» 555, 
$57» 558. 

Dyer 231. pl. 4. 
Co. Lit. 205. a. b. 
Cr. El. 864. 
Velv. 138, 139. 
1 Brown). 104, 
105. 

1 Roll. 419.420. 
(e) Co. Lit. 29. a. 
1 Co. 98. a. 
Hardres 387. 


p | Co, Lit. 206, As & 
lowd. 289. 2. 4 Co. 11. a. 6 Co. 21. b. 68. a, 8 Co. 172. b. 9 Co. 73. a. 


10 Co. 139 b. 


(f) Dyer 262. pl. 30. Cr. El. 398. Moor 


432. Palm. 549. (g) Poſtea 112. a. 1 Roll. 450. Br. Condition 47. Bridg. 40. 21 Ed. 3. 29. b. 
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2 5 H ALLING's Caſe, 


. Owen 157. 


Cr. El. 5 17. S. C. 
Poph. 199. 


35 25. 


' Godb, 445. 

1 Anderl, 300. 
2 Roll. Rep. 466. 
Cart. 205. 


Kelw. 53. a. 


Moor 22, 454. 
457. 458. 
Co Ent. 132. 
Pl. 1 f. 5 Co. 127. 
18 Ed. 3. 27. b. 
ph 26, 

utt. 48. 40. 
Cro. Eliz. — 
Bennet's Caſe. 


Trin. 38 Eliz. Rot. 1734. 
Ia the Common Pleas. 


2ETWEEN Falling and Convard in debt on bond for per- 
formance of covenants, it was adjudged, that where the 
covenant was, that he ſhould make an eſtate in fee before ſuch 
feaſt at the coſts of the covenantee, that the covenantor 


_ ought to do the firſt act, ſcil. notify to the covenantee what 


manner of eſtate he would have, ſo that the covenantee might 


know what ſum of money to tender : and it was faid, it was 


all one when the covenant was general, and when it was par- 
ticular : as to make a feoffment, the covenantor ought to do 
the firſt act, ſcil. ſhew what manner of feoffment he would 
make, either by deed poll, or by indenture, &c. So in the 
principal caſe, if nothing be done before the day, the cove- 
nant is broken becauſe the covenantor ought to have done the 


firſt act, and ſo the default is in him. 


we ꝶ6—ü— 5 J s © . — — 
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MATHEWSON's Ca 


$: C. Cr. El. 408, 
$70, 471. x 
2 Boll. 30, 149. 


In the. Common Pleas. : 


DETWEEN Mathewſon and others plaintiffs, and 
D Lydiate defendant, the caſe was ſuch: a charter: 
party indented between the maſter and the owner of 3 
ſhip of the one part, and George Lydiate and fix 0- 
ther merchants of the other part. By which the maſter 
and owner Covenant with the merchants to ſhip certain 
| — | — — merchandizes 


r e Cronld r d Re AS. 
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merchandizes at ſuch a port beyond ſea, and to tranſport them 
to the city of London, for which each of the merchants co- 
venants ſeperatim with the maſter and owner, that one mer- 
chant ſhall pay 3I. another ZI. &c. & fic de ceteris. And the 
words of the covenant are, conveniunt ſeperatim, &c. and in 
the end is this clauſe, et ad (a) per formationem omnium et ſin- (a) 2 Rol. 149, 
gulorum conventiontim ex parte pred' mercatoriim perimplend, qui- 
libet mercatoriim pred” ſeperatim obligat ſeipſum prafat” magiſiro 

& proprietariis, in double the freight. And now on one of 
the ſeveral covenants an action of debt was brought againſt 
Lydiate one of the merchants on the faid indenture. To 
which the deſendant (5) pleaded, that the ſeal of another of (5) Cr. El. . 
the merchants fixed to the ſaid indenture was broken from the 
deed ; upon which the plaintiff did demur in law. And in 
this caſe it was reſolved: ?: 

1. That although the merchants join in covenant, fal. con- 

veniunt (c) ſeperatim, yet this word, ſeperatim, makes it ſeve- (e) 2 ne 149. 
ral covenants, and not a. Joint covenant. Alſo the ſaid later Cr, El. 546. 
clauſe, ad performationem ommum & ſi ngulorum, Fc. is in law 

ſeveral, by reaſon of this word ſeperatim; and this word ſhall 

be referred to the ſeveral covenants before. 

2. It was reſolved, that although the covenants on | the part 04) 1100. 28. b. 
ol the maſter and owner were joint, yet the covenants on the A _ 40. 
part of the merchants ſtood ſeveral; and for this cauſe if (4) 2 Rol. — . 
the ſeal of one of the merchants be broken from the deed, it Lit. ſe. 370. 


| ſhould not avoid the deed, but only againſt him: but if any Dot, placit. 


of the (e) ſeals of the maſter or owners had been broken from 492 aus _ 


the deed all their covenants had been defeated. And if the Do. placit. 
deed had been raſed in the date aſter the delivery, it had gone 28%, 262, 263. | 
tothe whole. But when the covenants are ſeveral, they are as Poph. 161. 
ſeveral deeds written in one and the ſame piece (/ 5 of parch- March 125. 


ment. And judgment was given RY: Vide (g.) 3 3233 


H. 7. 14 H. 8.25. 30 E. 3. 31. 32 in All. 47 E. 5 3. in (Jon. El. 346. 
Debt ber Finchden, 39 H. 8. 36. 2 i 
| Cr. El. 408. 
3 H. 7. f. a. 
2 Roll. 30. 
Br. Obligation 
1 43. 
* Bar, 4% 
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L AM B's Caſe, 
Trin. 41 Eliz. Rot. 3 25 2. 
In the Common 1 


1 N debt on a bond by Lamb executor of D. againſt Brown- 
1 went, with condition,“ That if the defendant ſhall in 
6 the term of St. Michael next, in the Prerogative Court of 

« the Archbiſhop of Canterbury give unto the ſaid D. his 
Co. Ent. 129. ** executors or aſſigns, ſuch ſufhcient releaſe and diſcharge, 
pl. 13. * &c. as by the judge of the ſaid court ſhall be thought meet, 
Or. Ele 716,864. „ that then, &c.” The defendant ſhewed, that Doctot 
(a) 1 Mod. Rep. Lewyn was Judge of the court, & guod idem judex nec devi- 
104, 265. ſavit, nec appunttuavit aliquam relaxationem, ſeu exoneratianem, 
A 7: * Sc. ſecundum formam, &c. upon which the plaintiff did demur 
6 Co. _ a» in law. And it was adjudged for the plaintiff; for in as much 
1 Rol. Rep.196- as the Judge was (a) a ſtranger to the condition, and the con- 
| 3 ow * dition 1s for the benefit of the obligor, and the performance 
_ 694. thereof ſhall fave his bond, he hath taken upon him to per- 
| (4) 2 Jones 96. form it at his peril ; and therefore he ought not only to have 
3 done the (5) firſt act, but ought alſo to have procured the 
Rd. 48. Judge to have deviſed and directed it. Otherwile it is, if the 
(e) Br. Cove== obligee himſelf or his counſel ſhould deviſe. Vide (c) 33 Hl. 
. TOO 6. 16. b. adjudged accordingly, (4) 36 H. 6.8. b. 32 E. 3. 


33 H. 6, 16. b. Barre 264. (294) b. 2 E. 4. 2. 8 E. 4. 2. 15 E. 4. 5. b. 22 


17. a. E. 4. 43. b 9 H. 7. 17. &c. vide 7 (e) E. 4. 13. b. it was faid, 
| e if a man be bound to make to a man a ſure, ſufficient, and 
tion ob ” lawful eſtate in certain lands, by the advice of J. D. if he make 
2 Co. 3. b. an eſtate to him according to the deviſe of J. D. be it ſufficient 


3 1 or not, lawful or not lawful, yet his bond is ſaved. Q. 
e. . . . „ dp» 
le. Perk. ſect. 

775. = 
Fitz, Det. 81. 
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BROUGHT ON s Caſe. 
Mich. 42 & 43 Eliz, In the K's Bench. 


N debt in the Common Pleas by Broughton againſt Pretty 

on a bond, the condition was; that where the plaintiff 
was bound in a bond of 200 l. for the defendant, for the pay- 
ment of 100 l. to A. B. © If therefore the defendant ſhould 
« fave and keep harmleſs the plaintiff for all ſuits, quarrels, 
« and demands touching and concerning the faid bond of 
© 2001. That then this obligation to be void“ At the day 
of payment of the 100 1. the plaintiff came to the place where „ 4” 
255 |. ought to be paid, and perceiving no perſon there * . 
preſent to pay the 1001. for the defendant, he to fave the 1 Jones 329, 
penalty of the bond paid the 100 l. to A. B. and now brought 338. 


> . * * 8 f . . , B ſt . 90. 

Is this action on his counter bond; and on non fuit damnificatus Gr. * 

5 pleaded, the plaintiff replied, and ſhewed all the ſaid ſpecial 264, 369. 

if matter; and thereupon the defendant demurred ; and it was nes 432. 

or WM :6judged that the plaintiff ſhould recover, for the payment Cr. Car; 

| adjudged that the plaintift lnouid recover, ior the payment Cr. Car. 449, 
. Wh of the 100 l. is (a) a damage and harm, and if he had not 350. Cr. Jac. 
My paid it, a greater harm would have followed: and it is not 2885, 340, 127. 


ur I necefſary that the plaintiff be arreſted or ſued, &c. Allo it pe — * 
ch ves ſaid, that this plea, non fuit (() damnificatus implied that 3 Bulſt. 234. 
n- the defendant had ſaved him harmleſs, as by releaſe, payment, (2) Doctrin. 

ce or otherwiſe. Vide 18 E. 4. 27. b. by Bryan and Littleton, (c) Cr. The: 340. 
er. error of ſuit, fo that he dare not go about his buſineſs, is a 1 Roll. 432 
ve bemnification, (c) although he be not arreſted or forced by 2 Bulſtr. 94, 105. 


Bulſtr. 234. 
he procets, &c. | 18 E. 4. 1 


28. a. Br. Con- 


H. ke 3 | ; - | | | | ; 3 dition 165. | 
22 $55 ff.. I 
i, The Dean and Chapter of Wixpsor's 


Caſe. 
Mich. 43 & 44 Eliz. In the K's Bench. 


IV the King's Bench, between the Dean and Chapter of Cr. El. 457, 
Windſor and Hyde, the caſe was ſuch : a man demiſed 552, 653. 
boule by indenture for years; the leſſee for him and his 2 * 255 
Kutors covenanted and granted with the leſſor to repair 1 8 
* boule at all times neceſſary, the leſſee aſſigned it over 
ode, who ſuffered it to decay; the leſſor brought an ac- 
| | | uon 


N's 
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tion of covenant againſt the aſſignee, And it was adjudged 
by Popham Chief Juſtice, and the whole court, that the 
action of covenant did lie, although the leflee had not cove. 
nanted for him and his aſſigns ; for (2) ſuch covenant which 
extends to the ſupport of the thing demiſed is guedammodb ap: 
. 4579, Purtenant to it, and goes with it. And in reſpect the leſſee 
' 552, 553 hath taken upon him to bear the charges of the reparations, 
1 Bol. 521,522. the yearly rent was the leſs, which goes to the benefit of the 


Nr 


3 Salk, 4. 
| (a) Moor 27. 


. aſſignee, & (6) qui ſentit commodum ſentire debet & onus. If a 

1 Sid. 147. man grants to one (e) eſtovers to repair his houſe, it is appur- 

yo Car. 222, tenant to his houſe, F. N. B. 181. 28 H. 8. (d) 28. If the 
22. 


1 fones 245. leſſee covenants to diſcharge the leſſor de omnibus oneribus ordj. 
I Anderf. 82, mariis & extraordinarits, and to repair the houſes, an action 
e 16. 2. b. lies againſt the aſſignee, PEO 
(b) Poſtea 100, a. 1 Co. 99. a. 7 Co. 38. b. Co. Lit. 231. a. 2 Inft, 499. Carter 142. 3 Keb. 592, 
(cc) Ant. 17. b. F. N. B. 181. N. (4) Dyer 27. pl. 172, 173, &. 9 * 


he * — 
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Sir THOMAS P ALMERS Cale, 
7 Paſeh. 4.3 Eliz, 
In the King's Bench. 


Co. Ent. 36. 1 N an action on the caſe between Baſſet. and Maynard, on 
E the general iſſue the jurors gave a ſpecial verdict to this 
2 Roll. 669g. effect; Sir Thomas Palmer was ſeiſed in fee of a great wood, 
Noy 42. and bargained and fold to one Cornford and his aſſigns 600 

8 cords of wood to be taken by the aſſignment of Sir Thomas; 

3 Wilſon 336. Cornford aſſigned his intereſt to the plaintiff, and afterward 
| the ſaid Sir Thomas ſold to the defendant ſuch quantity al 

wood as would make 4000 cords, to be taken within the ſai 

great wood, at the election of the vendee. And afterwards 

Sir Thomas aſſigned to the plaintiff 600 cords. of wood to be 
taken by him, who felled them; and the defendant took and 
(a) Goleſb. 184. converted them, &c. And judgment was given for dhe 

1 Roll. Rep. 99. plaintiff, And in this caſe two points were reſolved: 

2 Roll. 47- 1. That Cornford had an intereſt which he might (a) ally 
(„) Winch. 29. . a e 5 3 
Cr. El. 820. over, and not a thing in action, or a poſſibility only; ſor i 

I Roll. 725. was reſolved, that if Sir Tho. did not aſſign them to Cornfoi! 
Coke 270 on requeſt, Cornford might take them without (2) aſſignmen 

5 Ed. 2 65. for the grantor cannot by his own act, or default, either {ub- 
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vert, or derogate from bis grant; then it follows that he had 
an intereſt which he might aſſign over. Vide 44 E. 3. 43. b. 
where the (a) prior of Letton ſeiſed of a wood called Hoſley, (a) Cr. El. 820. 
by deed by aſſent of his convent fold the ſaid wood to one Barth. _ 174. 
Wilby to be felled and carried away within two years next . 
following (except 40 of the beſt oaks to be taken at the election Br. Reſervat. 3. 
of the Prior) the vendee for ſhortneſs of time upon the end of Bi, Relat. 4. 
the covenant requeſted the Prior to come and chuſe his oaks, 

and he would not come ; wherefore the vendee ſuffered 40 of 

the beſt oaks to ſtand, and the others he felled. And there, 

iſſue was taken on the requeſt : which caſe is not well abridged 

by Brook, tit. Reſervation 3. for there he has omitted the re- 

queſt; but Fitz. tit. Barre 204. hath truly abridged it. Take 


heed, reader, of all () abridgments, for the chief uſe of them (5) 10 Co. 41. 2. 


is as of tables to find the book at large. But I exhort every ag — 
good ſtudent to read and rely only on the books at large, as in N 
another place I have adviſed. And with this reſolution agreeth 
the book in 8 E. 3. 5. & 54. b. where the caſe was; J. had a (e) 2 Inſt. 411, 
a houſe and a carve of land, and he had reaſonable (c) eſtovers 
in the wood of another by view and delivery of the Bailey, &c. 
If he takes eſtovers without view or livery, he is a treſpaſſer, 
although he takes leſſer than he ought to have by his delivery: 
but if J. demands his eſtovers, and the owner of the wood or 
his Bailey will not deliver them to him, J. may have an aſſize. 
Vide 5 E. 3. 64. b. & 65. a. : = 

2. It was reſolved, that admitting the affignment to the 


plaintiff to be void, yet after that the trees are felled, the de- (4 3 Keb. 493- 


Cr, El. 820, 


fendant (d) could not take them: as if I grant 1000 cords Palm. 212. 


of wood to one to be taken at the election of the grantee ; the 1 Brownl, 220, 


grantor or ſtranger fells ſome trees, the grantee cannot take Vel. 188. 


(e) 1 Vent. 271. 


them, but ought to ſupply his grant out of the (e) reſidue, 1 pug. 94. 
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The Counteſs of RurLANp's Caſe, MW 
Tres fie = I 
In the King's Bench. n 


Moor 724,724. ISABEL Counteſs of Rutland brought an action of treſpas Wi 
725. Cr. Jac. 29s againſt Roger Earl of Rutland for breaking her houſe and 
8.0. Cloſe, called Eykering Houſe, and Lady Park, at Eykering in : 
. the county of Nottingham: the defendant pleaded not guilty; 
and now this term on evidence to a ſubſtantial jury at the : 
King's Bench bar, the caſe on the evidence was ſuch : Fd. 
ward Earl of Rutland was ſeiſed in fee of the manor of Eyker- 
ing, whereof the houſe and cloſe in which, &c. were parcel, 
and by indenture bearing date 10 Marui 21 Eliz. for the aug- 
mentation of the jointure of the ſaid Counteſs, then his wife, 
covenanted with Sir Gilbert Gerrard, Knt. and Thomas Hol- 
croft, Eſq. his brother, that he before the end of Trinity term 
then next following, would aſſure by fine, or other convey- 
ance the ſaid manor to the ſaid dir Gilbert and Thomas in fee, 
which fine or other conveyance of the ſaid manor of Eykering 
ſhould be to the uſe of the ſaid Earl and the ſaid Iſabel his wife 
(for their lives) and the heirs of the ſaid Earl, which indenture 
the ſaid Earl acknowledged before a Maſter of the Chancery, the 
28th day of the ſame month; and the ſame day it was inrolled; 
and the next day, ſcil. the 29th day of March by another in- 
denture between the ſaid Earl of the one part, and the Lord 
Burghley, Sir Gilbert Gerrard and others, of the other part, for 
the advancement of thoſe who ſhould ſucceed him in the Earl- 
dom ; and for the advancement of the heirs males of the body of 
Thomas Earl of Rutland his grandfather, covenanted with the 
Lord Burghley, Sir Gilb. Gerrard and others, to convey the ſaid 
Note, Sir Gilb. manor of Eyker. amongſt others to the ſaid Ld. Burghley, Sir G. 
was party to Gerrard and others, or to ſome or one of them, before the fealt 
both che in- of the Annunciat. of our Lady next following, which aſſurance 
* ſhould be to the uſe of the ſaid Karl Edward and to the — 
= | | | | traits 5 eee males 
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males of his body; and for default of ſuch iſſue, to the uſe 
of the heirs males of the body of the ſaid Thomas Earl of Rut- 
land, with divers remainders over. And afterwards the ſaid 
Edward Earl of Rutland, by the ſaid later indenture, cove- 
nanted and granted with the parties thereto, that if the ſaid 
Earl Edw. ſhould not convey ſufficiently the ſaid manor 
amongſt others as is aforeſaid, before the ſaid feaſt of the An- 
nunciation of our Lady, that then the faid Earl Edward and 
his heirs would ſtand ſeiſed of the ſaid manor of Eykering, to 
the ſaid uſes contained in the ſecond indenture. No fine or 
other aſſurance was levied or made by the ſaid Ear] Edward 
before the end of Trinity term: and afterwards, ſcil. 17 Sept. 
next following, the ſaid Earl acknowledged a note of a fine of 
the manor of Eykering only to Sir Gilbert Gerrard and Tho- 
mas Holcroſt, and to the heirs of Sir Gilbert; and the 18th 
day of the ſame month acknowledged another note of a fine of 
the ſaid manor of Eykering, amongſt many other manors men- 
tioned in the laſt indenture to the Lord Burghley, Sir Gilbert 


| Gerrard and others, parties to the laſt indenture, and to the 


heirs of the Lord Burghley ; and both were entered in O#ab. 
Michaelis then next following. And it was proved by divers 
witneſſes, that the ſaid Earl Edward as well before the inden- 
tures as after the fine levied, told them, that the ſaid Counteſs 
ſhould have the manor of E. for her jointure. 5 

And in this caſe four points were reſolved by Sir John Pop- 
ham Chief Juſtice, and the whole court. es 

1. Although the indentures being made for declaring of the 
uſes of a ſubſequent fine, recovery, or other aſſurance, to 
certain perſons, and within a certain time, and to certain 
uſes, are but directory, and do not bind the eſtate or intereſt 
of the land: yet if the fine, recovery, or other aſſurance be 
purſued according to the indentures, there could not be any . 
bare (a) averment againſt the indentures taken in ſuch caſe, (4) , co. 76. a, 
that after the making of the indentures, and beſore the aſſur- 9 Co. 10. b. 
ance by mutual agreement of the parties, it was concluded 3 Bult. 2 5,257. 
and agreed that the aſſurance ſhould be to other uſes: but if 8 
other agreement or limitation of uſes be made by writing, or 2 Aaderf. 46,47. 
by other matter as high or higher, then the laſt agreement OS Pb 39. 
ſhall ſtand ; for every contract or agreement ought to be diſ- , Co. 1139 
lolved by matter of as high a nature as the firſt deed, () nibil (6) Brad. lib. 2. 


tam conveniens eſt naturali æquitati, unumquodque diſſolvi e f. 28. 1 Brown. 
2 { 5 1 ie , 191. 2 Co. 53. a. 


lgamine, quo ligatum eft. | Allo it would be inconveni- 4 Co. 57. b. 


ent, that matters in writing made by advice and on 6 Co. 43. b. 


conſideration, and which finally import the certain truth 2 Inſt. 339, 573. 


of the agreement of the parties ſhould be controlled 33. . 


by averment of the parties to be proved by the uncertain 
5 . teſtimony 
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teſtimony of ſlippery memory. And it would be dangerous 


Cr. Jac. 29. 
Poſt. 68. b. 

1 Co. 176. a. 

2 Co. 73, 76. a. 
7 Co. 39. a. b. 
; 2 And, 46, 47. 


to purchaſers and farmers, and all others in ſuch caſes, if fuch 


nude averments againſt matter in writing ſhould be admitted, 


2. lt was reſolved, that if the form of the indentures be 
not purſued, as for the quantity of the land, or the time 
within which, &c. in thef: caſes, and other like, where the 
indentures be not purſued, averment without writing might 
be taken, that the fine, recovery, or other aſſurance was to 


another uſe or intent than is contained in the indenture : for 
inaſmuch as the indentures are not purſued, it is reaſonable 


that the parties ſhould be admitted to ſhew the cauſe and rez. 


ſon why they were not purſued by reaſon of the new agree. 


Cr. Jac, 512. 


ment ſubſequent, which in ſuch caſe might be as well by 
word as by writing. BY hp 


3. It was reſolved, that although the indentures are not 
- purſuant in circumſtance of time, quantity, perſon, and the 


like ; yet if no other new mean agreement can be proved, the 
aſſurance ſhould be in judgment of law to the uſe contained 


| in the indentures. 


1 Bridgm, 113. 


therefore the fines could not be directed by both. 


the ſecond indenture, and fo the fines to work upon both the 


his wife, and to the heirs of the Earl; the other to the Eal 


which by their creation were ſeveral and diſtin& in time, u 
perſons and eſtatees. 


4. That in the principal caſe the fines could not be directed 
by both the indentures, that is to ſay, by the firſt indentute 
to the uſe of the Earl Edward and Iſabel his wife “ for their 
* lives ;” and by the ſecond indenture to the Earl and the 
heirs males of his body with the remainders over, limited by 


indentures (although peradventure ſuch was the intent of the 

parties) and that for three reaſons; Ss 
I. The directions and declarations of the firſt indenture 

were controlled and fruſtrated by the ſecond indentures, and 


2. The indentures import ſeveral diſtin and divers con- 
tracts and eſtates, that is to ſay, one to the Earl and Iſabel 


only, and to his heirs males of his body, with divers remain: 
ders over; ſo that the fines ought for the manor of Eykering 
to be directed, either wholly by the firſt, or wholly by the 
Tecond, without any fraction or diviſion of eſtates, 

3. It would be againſt the words and intent of both tix 
indentures, to make a hotchpot and commixture of botl, 
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RUSSE L7s Cafe. 
Hill. 26 Eliz. 


— 


. the King's Bench. 


\DWARD RUSSEL as executor of William Ruſſel 
brought an action on the caſe againſt Thomas Prat aud 
Margery his wife; and declared, that William Ruſſel was 
poſeffed of a cheſt with divers jewels, goods, and ſums of 
money {and declared of what in certain) in it, and that the ſaid 
William loſt them, and that they came to the hands of Mar- 


ery dum ſola fuit, that is to ſay on 6 Jan. 1 Eliz. And after» 


58 


1 And. 177,178. 
1 Leon. 193. 
Moor 146. 
Poph. 190, 191. 
t Jones 174. 
Cro. Car. 490. 
W. Jones 400. 


wards the teſtator died, & quod præd' Margeria dum ſola fuit, 


did convert the goods to her own uſe, &c. The defendants 


pleaded in bar a releaſe of the plaintiff made to them, &c. 


To which the plaintiff ſaid, that, at the time of the releaſe 


made, he was within the age of 21 years, &c. on which the 
delendants did demur in law. And the great queſtion 


(which was often argued at the bar and bench) was, whe- | 


ber the releaſe of an infant executor having proved the will 
Mould bar him or not. And it was argued that the faid re- 
leaſe ſhould bar him for divers reaſons. | 

1. Becauſe the executor. repreſents the perſon of the teſta- 
or, and all that which he doth is in the right (and as in the 
jerſon) of the teſtator, and not in his own right; and there- 
lore his infancy is not to be reſpected. _ 3 

2. The law which enables him to take on him the 
charge of the will, and to prove it, and to bring actions, 
nd to do things which belong to the office of an execu- 
or, the ſame law enables him to make releaſes and ac- 
quittances without any regaid to his nonage. As the (a) K. 
fall not avoid leaſes or grants in reſpect of the infancy of his 
tural capacity; nor the the Mayor, Bailiſf, or the head of any 

Voi, lil. -: K | bother 


(a) Noll. 728. a. 
26 Aff. 54. Co. 
Lit. 43. a. 
Fitz. Iafant. 15. 
Br. Age 34. 

7 Co. 122. 
Calvin's caſe. 
Plowd. 21J a. 
221. 4. 364. b. 

6 Ed. 3. 50. b. 
26 Afl. 33. 
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other corporation ſhall not avoid any of their deeds or grant 

for the infancy of their natural capacity, becauſe they make 
them in another right and capacity. | 

3. It would be inconvenient that an infant executor ſhil 

compel the debtors of his teſtator to pay the debts to hin, 

and that he ſhall not have power to acquit or diſcharge them, 

(a) Cr. Car. 490. 4. They cited divers books in the point, 16 H. (a) 6. Ne. 

| | leaſes 45. the opinion of the whole court, that a releafe mae 

(5) Moor 146, by an (6) infant within age, as an executor, is good, andhy 

cannot avoid it. And the ſame law is of a releafe made by: 

feme covert executrix ; and ſo the releaſe of the huſband js 

nought worth, as there it is ſaid, 18 H. 6. 4. of a feme < 

vert, and 18 E. 4. 10 of a feme covert, 21 E. 4. 13. & 24. 

an infant and feme covert, and 16 f. 7. 6. But on great del. 


beration, and on conference had with Anderſon Chief Juſtice 


of the Common Pleas, Manwood and others, Juſtices, it vn 
teſolved by Sir Chriſtopher Wray Chief Juſtice, Sir Thon 
(0 Moor 146. Gawdy; and the whole court of King's Bench, that the ( 
Cr. El. 43, 671. releaſe was no bar, and principally for three reaſons. 
l _ bi, 1. Becauſe, if it ſhould be a bar, it would be a dg 
38, 164. Swinb, .0* -; 3 5 | JG. 
288. Co. Lit, and charge the infant of his own proper goods. 
172. a. 4+ Leen. 2, It would do a wrong, which an lafit by his releaſe can 
> Jous 420. e | „ 
1 Roll, 730. Cr. 3. In making of this releaſe he doth not purſue his officy 
Car, 490, 491. nor perform the duty of an executor; and therefore it m 
11 well agreed, that all things which he doth (c) according tt 
Cr. El. 43, 671. the office and duty of an executor ſhould bind him: but thing 
Godb. 29. which he doth againſt the office of an executor ſhould 10 
8 1 bind him, foraſmuch as he is within age. The office ofa 
Eo. Lit. 152. a, Executor (as appears in 20 H. 7. 5. a.) is to do his office ( 
1 And.217,177, truly, diligently and lawfully ; and all theſe he breaks whe 
= & wok = he waſtes the goods of the dead: but it was reſolved, that 
120. payment or ſatisfaction to an infant executor, he might acqui 
(d) 8 Co. 133. a. and diſcharge the debtor for as much as he receives: but it wi 
( 26 k F. Ke. Leſolved, that a monk executor might releaſe without fatl 
leaſe 4. Cr, faction, for his profeſſion would be no impediment to the ie 
Car. 49. leaſe, 21 E. 4. 13. b. And as to the ſaid book of () 16 Hl 
. in the ſaid caſe of the infant, it was to be intended when ti 
infant receives full ſatisfaction; for the book faith, © the 4 
« of an infantdoneasexecutor;” and he doth it not as execuid 
| when he releaſes, and receives nothing. But the opinion theres 
06) x: And 129; tothe feme (/) covertexecutrix, was utterly denied, foraltho ſn 
4 122, a. b. be executrix, yet ſne can do nothing to the prejudice of her bud 
Cr. Car. 619. but without queſtion in ſuch caſe the releaſe of the huſbant 
8 Vide 7 „ is good. And ſo the doubts in the books of 13 E. 1. executors II 
49. b. 5E. 3. 45. Barbor's caſe, 18H. 6. 4. & 18 E. 4. 10. 21 E. 4. I 
RE 24. 2 H. 7. 15. 6 H. 7. 6. 7. H. 7. 13, & 14. are well explainet 
And after wards on a writ of enquiry of damages returned aſtet 
(e) 1 Leon. 193. ſtatute of (g) 27 El. cap. 8. judgment was given for the . 
394+ Moor 146, | | | 
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And on the ſaid act a writ of error was brought in the Ex- 
chequer-chamber, where it was unanimouſly agreed, that (% Plow. 298. b. 
the ſaid releaſe was no bar. And ſo this point was reſolved ee * 
by all the judges of England: but divers other errors were 0 gong 208 
afigned and moved as well in the declaration, as that the Raym. 481. 
plea was diſcontinued ; and afterwards the parties agreed, 8 A. 7. 
and for error in the proceeding the judgment was reverſed. Hun . 9d b 
And note, (good reader,) by theſe reſolutions you will bet- 


8 


Hutt. 31. 

10 Co. wt a. 
ter underſtand the ſaid books before cited, & alios ejuſdem (5) Plow: 278.b. 
farine. And Sir Thomas Gawdy ſaid in this caſe, that an 
executor might well (a) releaſe any action before probate, 
for although he could not have an (6) aCtion, yet the intereſt 
(e) of the action is in him (d) 21 E. 4. 24. a. ce. 1 


Raym. 481. 1 Roll. 917. A. 2. Co. Lit. 292. b. Hott. 31. 
Perk, Sect. 482. 
2 Show: 256, Salk, 302. 


he 
— 
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MIDDL ET 0 N's Caſe. 


Paſch 1. Jacob. 1. 


In the Common Pleas, 


IT was adjudged in the Common Pleas between Middleton 


and Rimot, that an executor before probate might (a) re- 
leaſe an action, although before probate he could not (%) have 
an action, for the (c) right of the action is in him; but if 
A, releaſes and afterwards takes (d) adminiſtration, it ſhould 
not bar him, for the right of the action was not in him at 
the time of the releaſe. Jide (e) 18 H. 6. 43. b. Greiſbrook's 
caſe, Plow. Com. 277, 278. (/) 21 E. 4. 24. a. Two execu- 
tors prove the will, the third refuſes, yet he may releaſe. (g) 
Lit. 177, If a man be bound to pay a ſum at a day to come, 
a releaſe of all actions before the day bars it, yet before the 
day he cannot have an action of debt; and ſo the opinion 
«f Sir Thomas Gawdy in the caſe before was now adjudged. 


[See 1 Sal. 301, 306. 1 Mod. 213. 


10 Co. 52. a. 
le) Dy. 135. pl. 13. (4) Br. Execut. 117. infr, in Middleton!s caſe, 3 Lev. 59s 


280. b. 281. a. 
7 H. 4. 18. infra 
in Middleton's 
caſe. Fitz. 
Executors 107. 
Br. Execut. 49. 
9 Co. 39. a. 
Wentworth gr, 


Ca plawd. 37. 
b. 281. a. ſupra 
in Ruſſel's caſe, 
9 Co. 39. a. 
Raym. 481. 

I Roll. 917, a. 
Co, Lit. 292. b, 
Hutt. 3o, 31. 
10 Co. 52. a. 
(6) Plow 278 bs 
230. b. 281. 8. 
7 H. 4. 18. a. 


iupra in Rullel's 


Cale. 

Fitz. Executors 
107. Br. Execu- 
tors 49. 9 Co. 
39. 3. 10 Co. 
52. a. Raym. 


Gi. 1 Roll. 91). a. 2. Co. Lit. 292, b. Went, 51. Perk, Sect. 4827 (le) Dyer 335. pl. 14. 


0 Moor 119, 126. Swinb. 2$1. (e) 18 H. 6. 23. b. 
Us, (g) Lit, Seck. 512. f. 118. b. Co. Lit. 292. a. b. 


K 2 


(f) Br. Executors 117. ſupra in Ruſſcl's 
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HARRISON's Caſe. 
| Hill. 40. Eliz. Rot. 119. 
In the Common Pleas. 


Co. Ent. 146. OBERT GREEN brought an aCtion of debt on a bond 
pl. 26. Jenk. of 401. againſt William Harriſon adminiſtrator of the 
Cent. 274 goods and chattels of Thomas Sidney : the defendant pleaded, 
Bridgm. 80 that the inteſtate was bound in a bond in the nature of a ſta 

tute-ſtaple, beyond which he had no goods, &c. The plain- 

tiff replied, that there were indentures of defeaſance made to 

X perform covenants in certain indeptures, which were all per- 

(a) 1 Roll. 925. formed hitherto ; upon which the defendant demurred. And 

Bridgm. 80, 122. it was adjudged that the plaintiff ſhould recover; for a debt 
SRD Ren 40 . due by bond ſhall be paid before a ſtatute made to perform co. 
Moor 752. venants, when none of them then were, nor perhaps ever 
Jenk. Cent.274- would be broken, but are things in contingency, and in fu 
oe Jane 935 turo; and therefore ſuch poſſibility which peradventure may 
1 Bulſt. 101. never happen, ſhall not bar preſent and due debts by bond ot 
Cr. Car. 363. other ſpecialties. And if ſuch ſtatutes to perform covenants 
28 WT ſhould bar others of their due debts, little or no debts would 
9 Co. 108. b. be paid. Et nota bene, that it was adjudged in the King's 
Swinb. 370- Bench by Popham Chief Juſtice, and the whole court, Hil. 
Owen 74. 42 Eliz. that if a man recovers debt by judgment in the 
1 - King's court, this judgment ſhall be paid before bonds in 

0 4 Co. 59. b. the nature of a (6) ſtatute ſtaple or merchant ; for judg- 
60. a. Cr. El. ment given in the King's court is higher than ſuch ſtatutes 
8755 734735» which are © private records, and portable by the conuſee in 
g hey hay Fm: his * pocket.” But judgments given in the King's court 
- 1 Roll. 926. on ordinary and judicial proceedings, which remain in the 


5 s 29-133 cuſtody of a ſworn officer, are records which are preferred 
Co. 45. Do. 


Svwiab. 369, 270. 


* Rep. Q A, judicium redditur in invitum; and ſuch judgments ſhall be 
224 paid before recognizances acknowledged by the aſſent of the 
parties in any of the K's courts, which may be acknowledged in 

a private manner; and it is not material whether the judgment 


or recognizance, or ſtatute be firſt ; but be the judgment 5 


36 H. 6. 6. As 


in law before ſuch ſtatutes. And the law preſumes, quis 
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or laſt, it ought to be firſt ſatisfied. And ſo it was held by 

the whole court of Common Pleas, between (a) Pemberton (4) Swinb. 309, 
and Bartram, Paſch, 32 Eliz. Rot. 235. which ſee before 379. 

in the end of the Sadler's caſe, in the fourth part of my 4 00. 59. b. 


Reports. 


Ec. ibid. 


Hill. 40 Eliz. 5 


In the Common Pleas. 


IGGOT adminiſtrator of Longfield durante minore ætate Cr, El. 662, 
of A, Longfield brought an action of debt in the Com- 
mon Pleas on a bond againſt Gaſcoigne and Furthee ; and (a) (a) 1 Roll. Repz 
averred that A. Longheld was within the age of 21 years; 49% 49% 
« ne . R augh. 93. 
to which the defendants pleaded an inſufficient bar; on which Cr. Nc. 4. 
2 6 ; „Le. 590. 
the plaintiff demurred. And for as much as the bar was in- Cr. Car. 240. 
ſufficient, now the queſtion was whether the declaration was Hob. 257, 
MX wo , -\ Yev. m3. --- 
good or not. And the doubt was, when adminiſtration is poctrin. placit. 
granted durante minore ætate, how long it ſhould endure, ſcil. 86. 2 Sid. 60. 
to the age of 21 years, or to what age it ſhould continue. 
And thereupon the court conferred with ſundry doCtors of the 
civil law openly in court, And it was held by them, that 
adminiſtration durante minore ætate ſhould ceaſe at the age of | 
(b) 17 years; and if ſuch adminiſtration be committed, the (5) Poſtea 29. b. 
executor being of the age of 17 years is void: and for this Cl. 602. 
a 5 | ' 1 Browal. 46, 
cauſe it was adjudged by the court, that the declaration was 


ea | 101. | 
inlufficient; for perhaps the executor was of the age of 17, 2 Browul. 247- 


or 18, &c. and within the age of 21 years, as the plaintiff 249. 5 C0 9. 


" ” a . . . o 5 6 C . 6 . b, 
hath averred ; and yet the plaintiff's adminiſtration was de- 6, BT an. 


termined ; for which cauſe it was awarded, that the plaintiff 1 Roll. 526, 
thould take nothing by his bill. e . 
- 6 Moor 462. 


Vaugh. 93. Cr. Jac. 590. Velv. 128, 130. 2 Sand. 213. 2 Jones 48. 1 Mod. Rep. 299. | 
Swind. 43, 286, 287, Hob. 251. 2 Roll. Rep. 209. Doctrin. placit. 86. 1 1 


e PRINCE's 


1 Salk, 42, 
6 Mod. 304. 


2 Anderſ. 132. 
Cr El. 718,919. 
3 Leon. 278. 
(a) 1 Anderſ. 
132. Er. Jac. 
918, 719. 
6 Co. 67. b. 
Swinb. 288. 
(4) Raym. 484. 
S winb. 288. 
(e) 1 Anderſ. 
122. Cr. Jac. 
56. 718. 719, 
winb. 288. 
(4) March 138. 
Cr. El. 71g. 
Swinb. 288. 
(e) 8 Co. 138. b. 
s Co. 67. b. 
(g) Antea 29. 2. 
3 Brownl. 46, 
101. 2 Brownl, 
247, 24% 
Cr. El. 60%, 
6 Co. 67. b. 
1 Roll. 526,010. 
Moor 462. 
Vaugh. 93. 
Cr. Jac. 590. 
Velv. 128, 130. 


8 V 48. | 
1 Mod. Rep. 299 . 


 Swinb. 43. 286 
287. 
Hob. 251. 

1 Roll. Rep. 
400, 401. 

2 Roll. Rep. 
209. Cr. Car. 
240, 516. 
2 Sand. 213. 
Doct, placit. 86. 
1 Lev. 300. 
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PRIN C E's Caſe. 
Mich. 41 & 42 Eliz. 
In the Common Pleas, 


N treſpaſs quare clauſum fregit, between John Prince plain. 

tiff, and William Simpſon defendant, the caſe was ſuch; 
one Jackſon being poſſeſſed of a term for years, had iſſue 
James and Jane, and made his will, and made Jane his 
daughter (then of the age of 12 years) his executrix; and 
then deviſed the ſaid term to James, then alſo within age, 
and died. Adminiſtration durante minore ætate of Jane was 


committed to her mother who took huſband ; James died, 


the huſband took adminiſtration of his goods, and fold the 
ſaid term; Jane took huſband, and the queſtion was, whe- 
ther the ſaid ſale was good or not. And in this caſe three 


points were reſolved by the juſtices of the Common Pleas. 


1. That ſuch an adminiſtrator durante minore ætate, could 


not (a) fell any of the goods of the deceaſed, unleſs it be of 


neceſſity, (b) for payment of debts, or (c) bona peritura, for 
he hath his office of adminiſtration pro bono & commode of the 
infant, and not for his prejudice. Alſo he cannot (4) aſſent 
to any legacy, unleſs there be aſſets to pay debts, &c, and 


generally he cannot do any thing to the prejudice of (e) the 


infant ; for the words of the letters of adminiſtration are, 
adminiſtratianem omnium & ſingulorum bonorum ad opus, ( 


cemmodum, & utilitatem executric” durante ſua minore ætate, 


non aliter, nec alio modo committimus, &c, „ | 
2. Such adminiſtration: doth ceaſe at the infant's age of 
(g) 17, as it was adjudged between Piggot and Gaſcoign, 
Hil. 40 Eliz. in the Common Pleas : and there it was allo 
held, that an infant executor before 17 cannot aſſent to a le- 
gacy, &c. And when Jane within 17 took huſband, it 
it had appeared that the huſband had been of full age, 
then the adminiſtration ſhould ceaſe, for ſhe hath taken 


a huſband, who. might adminiſter as executor ; but it 


did not appear in the caſe whether the huſband was of 
full age or within age. And in this caſe it was fad, 
that judgment was given in the King's Bench, "ane 5s 
1 | E197 ; * Rs EL; x * 
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Eliz. between Vere and (a) Jefferies, that where one hath 
goods only in an inferior dioceſe, yet the Metropolitan of the 
fame province pretending that he had bona noiabilia in divers 
dioceſes, committed adminiſtration, this adminiſtration is 
not void, but voidable by ſentence, becauſe the Metropolitan 
hath juriſdiction over all the dioceles in his province; and 
Bees it cannot be void, but voidable by ſentence; but if 
an (5) Ordinary of a dioceſe commits adminiſtration of goods, 
when the party hath bona notabilia in ſundry dioceſes, ſuch 
adminiſtration is merely void, as well as to goods within his 
own dioceſe as elſewhere, becauſe he can by no means have 
juriſdiction of the cauſe: and true it is that ſuch judgment 
was given. 5 
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Vere's Caſe, 
Paſchæ 22 Eliz, 
in Bank le Roy 
(a) 8 Co. 135. a. 
2 Jones 98, | 
Davies44.2.47.a. 
3 Bulſtr. 176. 
4 e 212. | 
I oll.Re 422. 
Cr. El. N : 
Moor 145, 693. 
Swinb. 357. 

2 Leon. 155. 
Hob. 185. 
10 H. 7. 18. 
Plowd. 28 1. a. 


(5) Plowd. 28 1a. 


2 Leon. 155. 


Er, EI. 457. 


COULTE R's Caſe. 
Mich. 40 & 41 Eliz, 


In the King's Bench. 


nent i & ultim voluntatis Rich. Hunt; the defendant pleaded, 
that he had fully adminiſtered, and ſo nothing was in his 
hands; on which they were at iſſue; and the jury gave a 
ſpecial verdict; that the ſaid Richard Hunt was bound to the 
defendant and his ſon in a bond in the nature of a ſtatute ſta- 


ple of 500 1. and that the defendant was executor of his own 


wrong, and had 140 l. of the goods of the deceaſed in his 


OBERT COULTER brought an action of debt on a 
bond of 401. againſt William Ireland, executorem teſia- Cr. El. 630, 


See Carth. 143. 


Moor 527. 


631. 
1 Roll. 922. 


Cumber b. 8 


hands, and retained the ſaid goods in his hands to ſatisfy him- 


{elf part of the ſaid debt of 5001. And whether the ſaid 


retainer by an executor of his own wrong was lawful or not, 
was the queſtion. And it was objected, that the defendant 


in ſuch caſe might retain for divers reaſons. | | 
1. The plaintiff hath by his declarat. affirmed him fore ene. 


K 4 cutorem 


factum 4. 


(a) Raymond 
47. 2 Co. 4. b. 
2 Roll. 601. 
Dyer 32. pl. 8. 
9 Co. 69. d. 


(6) 28 AT, ol. 34. 


B:. Confeſſion 
27. Fitz. Aſſiſe 


21D 

(c) Br. Confeſ- 
ſi on 38. 
Br. Verdict 3. 
Br. Non eſt, 


. . Caſes of Executors. Party 


cutorem teftamenti & ultin? voluntatis Rich. Hunt, and the jun 


cannot find againſt that which both the parties have (a) agreed 
in pleading, as it is agreed in 28 Aſſ. p. (6) 38. in Aſſiſe, ( 
9 H. 6. 37. a. b. in Debt, 1 Eliz. Dy. 167. 9 H. 7. 3. a. b. 
in Reſcous, &c. and therefore the finding that he is executor 
of his own wrong 1s abundant and ſurpluſage. | 

2. Although an executor of his own wrong cannot retain 
againſt a rightful executor, or againſt an adminiſtrator, yet 
he may retain againſt the plaintiff who is a creditor as the de- 
tendant is, & eo potius becauſe he hath affirmed him executor 
in his declaration, as is aforeſaid ; & ideo againſt him he ſhall 


_ hare all the privileges of an executor, and ſo reſpefiv? he 


ſhall have againſt the one, and not againſt the other. 


4) Or. E. 631. 


Pyer 2. pl. 7. 


3. In divers caſes one who is in of his own wrong ſhall're- 
coupe and retain, &c. 3 H. 6. Damages 18. he who hath a 


rent of 101. iſſuing out of certain land, diſſeiſes the tenant of 


the land, in an aſſiſe brought by the diſſeiſee, the diſſeiſor ( 


| ſhall recoupe the rent in the damages, ſo that where the mean 


profits of the land in ſuch caſe were of the value of 131. the 


difſeiſee ſhall recover but 31. 43 E. 3. Damages 37. The 
diſſeiſor ſhall recoupe all in damages which he hath expended 


in amending of the houſes, 14 E. 3. Damages 92, 24 E. z. 


50. & 14 Aff. pl. 124. accord. 8 Aff. p. 37. Rent: ſervice in- 
curred during the diſſeiſin ſhall be recouped, g E. 3. 8. 4 H.). 


11. 14. b. acc. and in 40 Aff. p. 56. the wife ſhall retain the 


(e) Cr. El. 631. 


3d part of the profits againſt the King in reſpect of her right 
of dower which ſhe hath to the ſame lands. So he who is (e) 


guardian in ſocage of his own wrong ſhall have reaſonable 


{f) 1 Roll. 922. 
Cr. El. 631. 
Moor 527. 

1 Brown. 103, 
104. 1 Mod. 


Rep. 208. 
1 Sid. 76. 


Velv. 137, 138. 


_ Clayton's Rep, 


116. pl. 203. 
Swinb.237, 331. 


2 Vent. 180. 
SGodb. 217. 


Stil 337, 381. 
Chan. Rep. 33. 
(g Plow. 282. b. 
() Dy. 2. pl. 7. 
(i) Co. Lit. 35. 
2. 357. b. 2 Co. 
67. a. 12 Aſſ. 20. 


Br. Dower 59. 


Br. A ſſiſe 181. 


Br. Damage 96. 
MEA. 


allowances. But it was reſolved by the whole court, that an 
executor of his own wrong ſhould not (/) retain, for from 
thence would enſue great inconvenience and confuſion, 
for every creditor (and chiefly when the goods of the de- 
ceaſed are not ſuſſicient to ſatisfy all the creditors) would con- 
tend to make himſelf executor of his own wrong, to the 
intent to ſatisfy himſelf by retainer, by which others would be 
barred. And it is not reaſonable that one ſhould take advan- 
tage of his own wrong; and if the law ſhould give him ſuch . 
power, the law would be the cauſe and occaſion of wrong, 
and of the wrongful taking of the goods of the deceaſed. And 
the law of God faith, non facias malum ut inde fiat bonum, & nu. 
lius eſi omnia mala pati, quam malo conſentire, And it is clear, 
that all lawſul acts, (g) which an executor of his own wrong; 
or a (þ) diſſeiſor, or abator, &c. doth, is good. And theie- 
fore if a diſſeiſor or abator endows a woman who hath title of 
(:) dower, it is good, and ſhall bind the diſſeiſee: but if 3 
woman who hath title of dower diſſeiſes the tenant of the 
land, ſhe cannot endow herſelf by retainer. Alſo if a woman, 
who hath title of dower, © occupies the land as guardian 
in ſocage by her own right, and not as rightful e 
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the ſhall not endow her ſelf de la pluis beale, for that is in a 
judgment given in the King's court. Alſo if a woman who 
hath rightful title of dower be party or privy or conſenting to 
a wrong, the (a) aſſignment of dower to her is void; as if ſhe 
procures one to ditleiſe the tenant of the land, to the intent to 
be endowed by him. And the naming the defendant executor 
tftamenti & ultima voluntatis, Se. doth not prove him law- 
ful executor, for ſo every executor of his own wrong is 
named, and there is no other (5) form of writ or count. And 
28 to the caſe of recouper in damages in the caſe of rent-ſer- 
vice, charge, or ſeck, it was reſolved, that the reaſon of the 
recouper in ſuch caſe is, becauſe otherwiſe when the diſſeiſee 
re-enters, the arrearages of the rent-ſervice, charge, or ſeck, 
would be revived ; and therefore to avoid circuity of action, 
and (c) circuitus eſt evitandus, & (d) boni judicis eft lites diri- 
nere, ne lis ex lite oriatur, the arrearages during the diſſeiſin 
ſhall be recouped in damages; but if the diſſeiſor ought to 
have common in the land, the value of the common ſhall not 
be recouped, for by the regreſs of the diſſeiſee, he ſhould not 


(e) 27 H. 6. 10. And with this reſolution concerning recou- 
per in caſe of common agreeth the book in 33 H. 6. ( 32. 
a. in Riche's caſe. And ſo the doubt in 16 H. 7. 11. a. is 
well explained. And it appears that the caſe of recouper 
doth ſtand on another reaſon than the caſe at bar. 


 HARGRAV E 's Caſe. 
Mich. 4 1 & 42 Eliz. 
In the King's Bench, 


BOD N made a leaſe for years rendering rent, the leſſee 

died inteſtate ; Hargrave took letters of adminiſtration, 
and for rent arrear in his time, after the death of the inteſtate, 
Body brought an action of debt in the debet & detinet, c. 
And after verdict the defendant's counſel moved in (a) arreſt of 


julgment that the writ ought to be brought in the detinet 
only becauſe the deſcendant took the profits in another right, 


and 
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Ca) 2 Ca. 67. 2. 


3 Co. 78. a. 

6 Co. 58. a. 

8 Co. 132. b. 

15 E. 4. 4. b. 
Br. Dower 1 » 
59. Br. Aſſiſe 
181. Co. Lit. 
35.2. 357. b. 

1 Roll. 549. 

2 Roll. Rep. 17. 


Plow, 51. a. 


54. b. : 
Poph. 64, 100. 


Br. Damages 96. 


(5) x Brownl. 
102. Yelv. 137. 
I Mod. Rep.208. 
{c) Co. Lit. 
348. a. 

(4) Poſtea 37. a. 
4 Co. 15. b. 

(e) Fitz. Com- 
mon 6. 


| Cart. 76, 77. 
have any arrearages, or recompence for them, as appears in 


Br. Grant 2. 


Br. Common 4. 


Br. Pernor de 
Profits 2. 

(f) Br. Treſ- 
paſs 30. 

Fitz, Bar, 63. 
Br. Titles 2. 


Carth 519. 


Moor 566. 
Cr. El. 711, 
712. Cro. Jacs 
238. 25 
1 Roll. 603. 
(a) 5 Geo, c. 13. 
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(a) Br. Pet. 238. and they ſhall be aſſets in law. And the book in (a) 10 fl. 
8 7. 5. b. was ſtrongly urged; for there it is expreſsly held, 
2 Roll. Rep. 134. that in the caſe at bar the writ ſhall be in the detinet for the 
2 Brownl. 206. arrearages incurred in the time of the executor of the leſſee; 
B . yet on good conſideration and conference had with other 
712. Moor 566. he 8 Ir 5 BE 1 — — in id 
1 Koll. bog, inet in the cale at bar: for when an executor or admi. 

or „ Ay niſtrator takes the profits, nothing ſhall be (Y) aſſets but the 
Er Jac, 238, . 9 * ; — if 5 _ be rw * 0 4 maſs 
411, 545, 546, and 51. is relerved, in that caſe nothing ſha  allets but the 
7 1d +, $1. above the rent; and therefore the writ ſhall be for the 
Palm. 1 1. rent in the debet & detinet, Vide Dyer 7 E. (c) 6. 81. ace. 
2 Roll. Rep. But note, that in all actions brought by executors (as execu- 

331, 33. tors) the writ ſhall be always in the (4) Detinet only, although 
1 36. the duty accrues in their own time. As (e) 18 H. 8. 3. if the 
2 Brownl. 202. executors of the leſſor bring an action of debt againſt the 
205 2% 295, leſſee for arrearages incurred in their time, the writ ſhall be 
Allein 3 in the detinet only, 20 H. 6. 4. b In debt upon arrearages 
Stile 61, 80, 81. of account, of aſſignment of the auditors, by themſelves, the 
— 79. writ ſhall be in the (/) detinet only; for in all caſes when 
1Mod. Rep.185. ee are 22 to _ GG gs in any 
1 Keble 189, action brought by them, the writ ſhall be in the detinet only, 
— | becauſe the lai or damages recovered ſhall be aſſets. Ant 
3 Go. 5 it was adjudged, Paſch. 36 Eliz. in the Exchequer, in the 
Poſtea 35. b. Caſe of one (g) Hitchcock, that for an + eſcape out of execu- 
2 Jones 169, tion in the time of the (Y) executor, on a recovery had by the 
1 814 266, executor himſelf, he ſhall not have an action in the debet & 
342, 379. Adetinet, but in the (i) detinet only againſt the Sheriff, cauſſ 


Hob. 282. — 6-4 N 
4. 272. TOE If = V. ide 11 H. 6, 7 8, 16, 3 Har lewin's caſe 
(5) Moor 566. 5 | FE 
Cr. El. 712. . [Note this caſe of Hargrave has been often denied to be 


Poph. 121. Jaw; ergo quære & vide Cro. Jac. 545. Cro. Car. 163, &c. 
Salk. 297» 317. 1 Mod. 185. 1 Vent. 271, 272. 1 Sid. 266, 342, 379. 2 
70 Ball 22. 1 Mod. 185. 1 Vent. 271, 272. 1 Sid. 266, 342, 379. 
Cr. El. 912. Jon. 169, I70.] N „„ 

Stile 31. (4, 2 Brownl. 203, 206. Moor 566. Cr. El. 840. F. N. B. 119. m. x Roll. 603. Noy 
32. Cr, Jac. 225, 238, 545, 546. Br. Executors 15. (e) 2 Jones 170. (f) 2 Roll. Rep. 132. 
Cr. Jac. 545. 2 Jones 169, 170. 2 Brownl. 203. Cr. Car. 326. Br. Det. 9. Fitz. Brief 84. 1 Rol. 
602. (g Poph. 190. 2 Roll. Rep. 132. Lane 80. Cr. Eliz. 326, 327. Hob, 264. Hutt. 79- Cr. 
Jac. 546. 1 Hob. 38. (6) F. N. B. 121. a. (i) Hob. 272. Jenk. Cent. 300. 
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PET TIF E R's Caſe. 


Hil. 45 Eliz. 


In the King's Bench. 


JN a writ of error between Robinſon, &c. and Pettifer, the Co. Ent. 268. 
pl. 15. 5 


caſe was ſuch : in debt, judgment was given in the Com- 
mon Pleas againſt two executors to recover the debt de bonts 


returned, nulla bona, c. And upon this return an entry 


vas made in the roll, becauſe ze/latum et that the executors 


had fold divers goods of the teſtator, and converted the money 
to their own uſe, a writ was awarded to the Sheriff, to enquire 
by the oath of good men of his bailiwick what goods (which 
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1 Jones 417, 


tfaturis ; upon which a Fieri facias was awarded to the Sheriff Lit. Rep. 47. 
to levy the debt e bonjs featoris, Sc. whereupon the Sheriff 2 Sid. 102. 


were the teſtator's the day of his death) were waſted by the 


executors ; by force of which writ the Sheriff took an inqui- 
ſtion, by which it was found that divers goods of the teſtator 
to the value of 'the ſaid debt recovered were waſted by the 
executors : and this was returned into court. Upon which 


the plaintiff ſued a Scire facias againſt the defendants to ſhew 


cauſe wherefore execution-ſhould not be awarded of their own 
proper goods. And upon two N1h:ls the court awarded execu- 
tion: and thereupon the executors brought a writ of error in 


| redditione executionis, And although it was ſaid that the ſaid 


courſe was uſual in the Commion Pleas, and more favourable 
than the ancient courſe was; for by this, the Deva/tavit ſhall 
not be returned by the Sheriff only, but now ſhall be inquired 
by inqueſt returned, and upon that a Scire farias ought to be 


But it was adjudged that the ſaid proceeding was erroneous: 


for when judgment is given againſt executors, 'and on the 52 
Pieri facias the Sheriff returns nulla bona, &c. the - plaintiff 23: Hob. 68. 


thay have a ſpecial writ of Fiers facias, ſcil. that the Sheriff 


levy the debt of the goods of the dead, & fi fibi con- 
ſtare poterit, that the executors have waſted the goods, then 
bonis propriis; and that is agreeable to law and 2 


2 Inſt. 472. 
1 Jones 417, 


418. 


1 Saund. 303, 

306. 1 Vent. 
20, 221. 1 Sid. 
410. 


Cr. Car. 520, 
526, 527, 564, 


Vide 2 Ed. 4. 
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=» 1 36, H. 6. 9. b. & 57. b. to reaſon, becauſe in ſuch caſe, if A 


Cr. Eb 60. | 


£ 8. C. Cr, Jac. 


| IS: Dyer 202. 
pl. 1 85 


6 


Caſes of Executors. Part v. 
Lib. Intr. 11. ſon; to law, as appears in 12 E. 3. Executors 73. & $6, 


Noy 14. Sheriff makes a falſe return, the party may have his remed 
Owen 132, 133+ by action on the caſe, which is a good means to force the She. 
riff to make true and juſt returns in ſuch caſes. But by the 
ſaid new courſe, if the Sheriff takes an inqueſt and returns it 
| | although it be falſe, yet the party hath no remedy againſt the 
Cr, Car. 528. Sheriff, nor againſt any other: and although a Scire facia in 
1. 168. the caſe at bar was awarded againſt the executors, yet on two 
8 Nihils returned they ſhall be condemned, and charged of their 
own goods, and yet perhaps had no notice thereof, the action 
| ſometimes being brought in a foreign county, and ſome. 
tetmes in the county where they dwell, and yet the executors 
Cr, car. 527. have not knowledge thereof, which will be miſchievous ; and 
Cr. Car, 520. for theſe cauſes the execution was reverſed, but the judy. 
3 Roll. 776- ment ſtood, | 


ROBINSON's Caſk. 
| Paſch. 1* Jacobi 1. 
In the Common Pleas. 


OBINSON and others, execut. of J. Robinſon, brought 

an action of debt on a bond againſt Robinſon ; the 
det. pleaded that before the purchaſe of this writ, one of the 
plaintiffs as adminiſtrator of J. R. brought an action of 
debt on the ſame bond in this ſame court againſt the de- 
fendant, who then pleaded, that J. R. made executo!s 
who adminiſtered ; and traverſed that he died inteſtate 
„ N | 15 1 then 


69. 
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then the plaintiff replied, that adminiſtration was committed 

to him pendente lite between the executors of the ſaid will; on 

which the defendant demurred ; and it was adjudged for the 

plaintiff. And this plea was pleaded by way of eſtoppel, and 

judgment demanded, if he as executor ſhould have an action 

of debt againſt the defendant on the ſame bond: the plain- 

' tiffs replied, and ſhewed the repeal of the letters of adminiſ- 

tration, and that the plaintiffs are executors; on which the 

defendant did demur, he pretending, that foraſmuch as one 

of the plaintiffs was barred in the former action, that they | 

ſhould be barred for ever. And the cauſe was well debated at Cr. Jac. 15, 394. 

the bar and Bench; and at laſt judgment was given for the 6 Co. 7. b. 8. a, 

plaintiff, For it was unanimouſly agreed, that by the former 

judgment the plaintiff was barred as to the action of the writ, 

ſl, to have any action as adminiſtrator : but although he then 

in truth was executor, yet the miſtaking of his action is no 

bar nor eſtoppel to bring his true action; as if an heir-bring 6 Co. 3. b. 

a formedon in the diſcender, and be barred therein, yet he Dock. pl. 65, 66. 

may have a formedon in the remainder, or reverter. See 3 E. 9 Gs 

3. 21. 4 E. 3. Eſtoppel 133. 19 E. 3. Eſtoppel 227. 18 E. 3. 5 Ed. 4. 8. 17 

31. 40 E. 3. 21. 2 R. 2. Eſtoppel 210. 6 H. 4. 4. 11 Hl. 4. * 2 ba, 

30. 2R. 3. 14. 21 H. 7. 24. 7 E. 6. Eſtoppel 162. EET, and 
[See Ferrer's caſe, 6 Co. 7. b. 8. a. and for pleas of other Pl. 11. 28 

2 ions pending, &c. ſee 6 Mod. 157, &c. ib. 4 Co. 39, 40.1 


REAN's 


Co. Ent, 144. 
| pl. 2% | 


(a) 2 Leon. 
223, 224. 
x Roll. 978. 
Noy 65. Swinb. 
289, 380. Mo. 14. 
N. Bendl. 72. 
T And. 11, 
Dyer 166, b. 
i Antea 30. b. 


1 Sal. 313. 


330. : 
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R E A D's Cak. 
Trin. 2 Fac. 1. 
In the Common Pleas, 


22 brought an action of debt againſt Carter exeeuti 
of Yong, which plea began in the Common Pleas, Hil, 
44 Eliz. Rot. 401. the jurors found, that the ſaid Yong made 
his teſtament and laſt will, and made one A. his executor; 


and the day of his death was poſſeſſed of goods above the value 


of the debt in demand, and died; and before the will was 


proved the defendant took the teſtator's goods into his poſſeſ- 
ſion, and intermeddled with them; and afterwards, and be. 


fore the writ purchaſed, the will was proved ; and if on this 
matter the defendant ſhould be charged as executor of his 


_ own wrong was the queſtion. And on great deliberation 


judgment was given for the plaintiff, And in this caſe theſe 
points were reſolved. „„ 
1. When a man dies inteſtate, and a ſtranger takes the in- 
teſtate's goods and uſes them, or ſells them, in that caſe it 


makes him (a) executor of his own wrong. For although the 


pleading in ſuch caſe be, that he was never executor, nor ever 
adminiſtered as executor ; and therefore it was objected, that 
he ought to pay debt or legacy, or do ſomething as executor: 
yet it was reſolved, and well agreed, that when no one takes 
upon him to be execut. nor any hath taken letters of adminil- 
tration, there, the uſing of the goods of the deceaſed by any 
one, or the taking of them into his poſſeſſion, which is the 
office of an executor or adminiſtrator, is a good adminiſtra- 


tion to charge them as executors of their wrong; for thoſe to 
whom the deceaſed was indebted in ſuch caſe have not an 
other againſt whom they can have an action for recovery of 
| their debts, _ e | 
upon him the charge of the will, and adminiſters, in that - 


2. When an (5) ex'or is made, and he provesthe will, or takes 


Part V. Caſes of Executors. | 34 


if a ſtranger takes any of the goods, and claiming them for % «:.1 .s, 
his proper goods, uſes and diſpoſes of them as his own goods, 6 289, 


that doth not make him in conſtruction of law an executor of () Swinb. 289. 


his wrong (a), becauſe there is another executor of right 3” H.6.7.perLit, 
| 7 : - (e) N. Beal, 72. 
whom he may charge, and theſe goods which are in ſuch caſe Moor 14. 


taken out of his poſſeſſion after that he hath adminiſtered, are And. 11. 
aſſets in his hands: but (6) although there be an executor who 777 3 


ini I 3 ) Latch, 160 
adminiſters, yet if the ſtranger takes the goods, and claiming 7 268. Noy 


to be executor, pays debts, (c) and receives debts, or pays le- 65, $6. 6 Co. 19. 


1 Fe A. 1 Sid. . 
gacies, and intermeddles as executor, there, for ſuch expreſs , Keb. 00 


adminiſtration as executor, he may be (4) charged as execu- pl. 16. Cro. Car. 
tor of his own wrong, although there be another executor of 88,89. Hob. 49, 


3 ma 8 | 266, Cr. El.460 
right; and therewith agreeth g E. 4. 1 5 


3. In the caſe at bar, when the defendant takes the goods (e) Swinv. 289, 


before the rightful executor hath taken upon him, or proved 3%, 381. 
the will, in this caſe he may be charged as executor of his own K * 
| wrong, for the rightful executor ſhall not be charged but with 2. b. 28. a. 


the goods which come to his hands after he takes upon him (g) Dyer 166. 


the charge of the will. Note, reader, theſe reſolutions, and Fl. 20 17, 12. 


4 1 Anderſ. 11. 
the reaſon of them, and by them you will better underſtand N. Benl. Bow 


your books, which otherwiſe ſeem prima facie to diſagree. 41 2 Brownl. 183, 
F. 3. 13. b. 50 Ed. 3.9. 6 H. 4. 3. a. 11 H. 4. 83. b. 84. a. 14 Moor 14. 


126. 


13 H. 4. 4. b. 8 H. 6. 35. b. 19 H. 6. 14. b. 21 H. 6. (/) 26, (4) 8 Co. 135. b. 


& 27. 32 H. 6. 7. a. 33 H. 6. 21. 21 E. 4. 5. a. 20 H. 7. 5. 9 Co. 39. a. 

a. 26 * 142 8. a. 1 * (g) 166. 9 Eliz. (Y) Dyer rar opp 
255. And ſo the guere in 1 Mariæ (i) Dyer 105, 203. well Dyer 3 58, 256. 
teſolved. 5 * . 2 . 

| 854. Wentw, 


Idee the caſes in I Salk. 312, & 313.] 60 . . 


1 & 2 Ph. & M. 


17. 


Conſtrue- 


Dyer 1058. pl. 7. - 
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Conſtruction of the Statutes of Jeofail, 
&c. Amendment of Records, Fine, 
Common Recoveries, &c. 


1 * 


ems. 


„ *PLAYTER's Caf. 
12 Q. A. 66. c . | | 
Lucas 140. 


; Mich. 25 & 26 Eliz. 
ts the Rings Bene 


G Palm, ror. PLAYTER brought an action of treſpaſs againſt Ware, | 


G 3 Quare clauſum ſuum fregit, & (a) piſces (b) ſuos cepit, &c. 
(without ſhewing the number or nature of the fiſh ;) the de. 


123. wie __ 
3 3 tendant pleaded not guilty, and was found guilty to the da- 


Cro: Car. $53. mage, &c. And now this term in arreſt of judgment it was 
1 Lev. 203. ſhewed, that the declaration (which by the law ought to be 


certain, becauſe it is in a manner the foundation of the {uit) 


, | was in the caſe at bar altogether uncertain for two cauſes. 
wy _ 10% 1. It doth not appear by the declaration of what (c) nature 
1 Roll, Rep. 25. the fiſh were, pikes, tenches, breams, carps, roaches, &c. 
Hard. 132. 28. The certain (4) number of them doth not appear, but 
ayer ng] | generally piſces ſuos cepit; to which it was anſwered by the 
Cr. Elia. $37. Plaintiff's counſel: 8 
2 Roll. Rep 442 · I. That it was good by the common law, for the verdict 
(4) 3 15- hath found the defendant guilty to damages, and therefore it 
_— 866. is not now material of what nature, or of what number the fi 
2 Roll. Rep.269, were, but taking of fiſh to damages, in which ciſe the verdict 
228975 Roll. Rep. hath made the declaration (if it wants form) good. 
Hear b 2. They conceived that the declaration in an action of tel. 
Godb. 370. paſs without expreſſing the number or nature of the fiſh was 
Vent. 272: good enough, foraſmuch as the fiſh themſelves are not to be 
ccovered, but damages for them: as in 20 H. 6. 19. 
(/) Dot. pl. 87. in a writ of (e) deceit for purchaſing and caſting a pro” 
Mgt hor » tection, and doth not ſhew in certain of what nature the 
r te 43· firſt writ was (as in Formedon, Aſſiſe, or other writ) which 
was delayed by the protection, and yet the writ was ad. 
judged good: and in treſpaſs on the caſe the writ was, 


that 


1 Pom wes yy 


Part V. Amendmefit of Records, Fines, &c. 
that the plaintiff did retain the defendant, pro guadam pecunie 
ſumma ſolvend', &Cc. without ſhewing the quantity of the 
ſum, and yet held good in 11 H. 6. 55. b. 5 | 
„If the law doth require more (a) certainty as to the 
6, then it ſhall be intended that the judges before whom this 
iſſue was tried, did direct the jury to find the defendant 
euilty only for the oloſe for which the declaration was good, 
and not for the fiſh, for which the declaration was inſufficient. 
4. Admitting that the declaration was inſufficient in the form 
thereof by the common law, and that it was not made good 
by the verdict, yet they conceived that it was remedied by 
the ſtat. of 18 El. cap. 14. (for the ſtatute of 32 H. 8. c. 30. 


35 


(a) Poſt. 121. a; 
$ Co. 57. a. 
Salk, 129. 364. 
5 Geo. cap. 13. 


doth not extend to counts.) By which act of 18 EI. after 


verdicts it is provided, “ that all defaults in form in any 
& writ original or judicial, count; declaration, plaint, bill, 
or demand, are remedied, and judgment for them ſhall not 
be ſtayed. And it was ſaid, that the omiſhon of the number 
and nature is but of the form and not of the ſubſtance of the 
action, but the ſubſtance is for the taking of the fiſh ; but it 
was reſolved by Sir Chr. Wray Chief Juſtice, Sir T. Gawdy 
and the whole court againſt the plaintiff, | 


And as to the 1ſt and 2d objections, it was anſwered and re · 


ſolved, that the declaration was inſufficient, and was not made 


good by the verdict, for the declaration ought to reduce the 
geveralty of the writ to particularity, and to declare that 
which is briefly touched in the writ in certainty, to which the 
defendant may have a certain anſwer, and on which a certain 
judgment may be given, quia (C) oportet quod certa res deduta- 
tur in judicium. And true it is, if this action had been brought 
by original, the writ ſhould be general ; but the declaration 
ought to have comprehended the fiſh in (e) certain; and 
there with agree all the precedents, and 4 H. 6. 11. b. where 
the writ was guare piſcem (d) cepit, and declared of ſo many 
pikes in certain; and although the writ was piſcem in the ſin- 
gular number, yet it was well, for piſcis, e/? nomen collectivum, in 
which the plural number is comprehended. Vide 21 H. 6. 39. 
a, b. acc. that (e) the certainty of the fiſh ſhall be alledged in 
the declaration ; and great inconvenience would thereof fol- 


low, for unleſs the iſſue hath certainty with which the jury - 


charged in attaint, if they give a falſe verdict. . 
As to the third objection it was anſwered and reſolved, that 
when the jurors have found the defendant guilty (/) gene. 


may be charged, on ſuch a general uncertainty they cannot be 


rally of the treſpaſs in the declaration, &c. that, without queſ- 
non, doth extend to both the treſpaſſes, and no ſuch intend- 
ment ſhould he taken as was objected: but if the plaintiff's 
counſel had done witely, they would have cauſed the damages 
to have been (g) ſevered, that is to fay, ſo much for the fiſh, 


and ſo much for breaking the cloſe, and then the 
VL, III. | | L | 


(5) Co. Lit. 96.4. 
303. a. Poſtea. 
38. a. 61. a. 
March 98. 
Hard. 132. 

(c) Poſt. 120, 


121. Hard. 132. 


Co. Lit. 303. a. 
Plow. Com. 


5 . + 
221, 122. Cr. 


Car. 18. 573. 

2 Roll. Rep. 96. 
Godb. 370. Cr. 
El. 887. Latch. 
195 Cr. Jac. 43 5 
665. Palm. 101. 
447. 1 Vent. 33 
105, 106. 272, 
29. 2 Jones] 
109. DcR. pl. 
87. Kelw. 153. 


pl. 2. Noy. 91. 
O. Bendl. 174. 
(a) Br. General 
Brief 9. DoR. 
l.Cit. 84, 8 o 
q Fitz, Brief — 
Br. Brief 209. 
Br.FauxLatingTt. 
(e) Fitz. Brietg2. 
Br. Faux Latingz. 
„inn? (f) 2 Sand. 170, 
plaintiff 171. Lane 98. 


mould (E Moor 708. 
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222. 


3 18 El. c. 14, ſhould recover damages for breaking the cloſe, with his 


Antes 31. a b. 
Cr. Jac. 238, 


2 Roll. 603,927. know the nature or the number of fiſh; and therefore it is 


Cr. Car. 225, Wray Chief Juſtice ſaid, that every (c) miſpriſion of a clerk 


1 Sid. 266, 342, 


| Conftrudtion of the Stat. of Jeofails, Ke. Part . 


b) Palm. 123, coſts. 


124. Cr. Car. As to the laſt objeQion, it was agreed by the whole 


Pats. 1 court, that the omitting of the nature and number of the 
1 Leon. 300. Aſh, was a matter of ſubſtance, and not of form to be re. 


( x Jones 199. medied by the ſaid ſtatute of (a) 18 Eliz. for want of form 

Hutt- 5779+ within the ſaid act is ſuch matter of courſe, that the (6) clerk 
might have ſupplied andamended it without any information of 
411, 545, 546 the party, for the party ought to inform the truth of the mat. 
549, 635. 89. ter, and the clerk ought to draw it in form: but in the caſe 


. Cr. EL. | ; ; a 
4 ” 1,712. at bar, the clerk without information of the party, could not 


Moor 566. 


x Bult. 22, 23. Dot Want of form within the purview of the ſaid act. But 


226. Palm. 116, in a thing, which he might have ſupplied and amended with- 
317. NOY- 137- out information of the party, is not remedied by the ſaid act: 
2 Roll.Rep.131, , " : 27 

132, 133. Stil. as if a writ be brought againſt executors in the (4) debet and 
61, 80, 81. dietinet, this is the fault of the clerk; but becauſe it is in 
* 157.6, matter of ſubſtance, that is to ſay, in the point of the action, 
4 Drown. and not want of form, as the ſtatute ſpeaks, it is not reme- 
203, 204, 205, died by the ſaid act. So there is a difference between matter 
206, 207. of courſe and matter of ſubſtance, which the clerk might 


Allein 34, 42,43. have amended. 
Lit. Rep. 342. 


1 Keb. 189,493. 


379. 2 Jones 169, 
170. lad. 282. 


1 Vent. 27 1,272. 


AL cor 
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WA LC O 'T 8 | Caſe: cunt. 4. 
O_o 
In the King's Bench, | 


f LOYD brought an action of debt in the Common Pleas , Leen 206, 
4 againſt Walcot and the lady Arnold his wife on an ob 
ligation made by the w_ before marriage; the defendant 
pleaded to iſſue, and found againſt him; on which judgment 
vas given: the defendant brought a writ of error, and divers 
errors were aſſigned, which were all over-ruled by the 
court; then one of the defendant's counſel moved, that the 
writ was brought againſt them in the detinet tantùm, where it 
onght to have been in the debet & derinet, for the wife who is , pq 4: #4: b. 
party to the action made the bond her ſelf, and the (a) inter- (a) Co. Lit. 351. 
marriage is a gift in law to the huſband of all the perſonal 4. 46: b. 185. b. 
goods, and diſpoſition. of all chattels real, and all thoſe he. 9 
| hath to his own uſe, and not to another's uſe as executors 
bare. But as againſt the heir of the obligor an action lies in - 
the (b) debet & detinet, becauſe he hath aſſets ſrom the fame (3) cy. El. 450, 
anceſtor in fee · ſimple in his own right; ſo hath the huſband 212. 1Jones19g. 
the goods and chattels of his wife to his own uſe; and there- © ge ys 
fore the writ ſhall be brought againſt them in the debet (c) & "A 1 Sid. 2 1 
detinet, quod fuit conceſſum per totam curiam : then it was moved, (e) 3 Leon. 206, 
chat is was want of form, and therefore ſhould be amended by 
| the ſtatute of 18 Eliz. cap. 14. becauſe it was but (as it was 
ſaid) the miſpriſion of the (4) clerk, which he himſelf ought (%) Antes 35. b. 
to have amended and ſupplied : but it was reſolved by the Fam. 123, 124. | 
whole court, that it was matter of (e) ſubſtance, and the very (+) 1 Bult. 1 52. 
point of the action, and the ſaid act remedied only want of Cr. Je. 546. 
%, form ; which reſolution agrees with the opinion of Wray Ante- 33. 6. 
| Chief Juſtice in the caſe before, „ 


12 B ATN. 


. 
& 


1 Valk, 4934. 
(s) dls 8. 

r. Car, 17, 162. 
Cr, Jac. 631. 
Stat. 21 Iac. c. 13. 
2 Roll. Rep. 2 58. 
1 Sid. 19. 

Cr. El. 664. 
(5) 8 Co. 162. b. 
11 Co. 6. b. 
I Anderſ. 26, 
27. pl. 60. 
O. Benl. 12 
N. Benlow 37. 
Benl. in Kelw. 
207. b. Benl. 
in Aſh, pl. 5. 
Heb. 281. 
21 Jac. c. 13. 
(c) Godb. 429. 
© Roll. Rep. 363. 
Cr. El. 574, 
18 $94. 
3 Co. 162. b. 
1563. a. Hut. 26. 
Co. Lit. 125. b. 
Cr, Jac. 21. 
Yelv.15. 1 Roll. 
Rep. 28. 3 Bulſt. 
275. Moor 356. 
Dyer 367. pl. 40. 
2 Roll. 668,669. 
Brownl. 134. 
(d) Co. Lit. 
12. a. 126. a. 
Cr. El. 664. 


2 Wr 


Hob. 5. Je 


„ Cent. 3 10. 


Poſt. 40. b. 
O. Bendl. 83. 
Godb. 429. 


(e) Co. Lit. 37. a. 


126. a. 180. a. 
Poſtea 40. b. 


2 . 


1 Bulſt. 21 


(F) Cr. El. 194, pear and give a verdiQ, that is remedied by the ſaid act of 


do "5 
Poſtea 37. A. 


ginal, or in the count, or to any inſufficiency in trial, ver- 


helps many of the ſaid defects, but doth not remedy any in- 


judged in the King's Bench between Goodwyn and Frank- 


Conſtruction of the Stat. of Jeofails, &c. Part, 


— — 


n.. 
* 


B AVN HA M's Caſe, 
Trin. 30 Eliz. 
In the Exchequer. 
D)ETWEEN Baynham and Brook 1 Fieftione frne u 


a demiſe of the rectory of A. in A. B. & C. the defend- 
ant pleaded not guilty, and the venue came only out of A. 


and the jurors found the defendant guilty, and judgment was 


given thereon : and in a writ of error this judgment was re. 
verſed, for the venue ought to be out of the three towns; and 


this trial was reſolved to be inſufficient, and inſufficient trials 
are not remedied by any ſtatute, for the ſtatute of 32 H. 8. 


cap. 30. doth not extend to a verdict given between the de- 
mandant * and the (5) vouchee, nor to any fault in the ori- 
ginal writ, or in the return thereof, or to the want of an ori- 


dict or judgment, &c. And the ſtat. of 18 Eliz cap. 14 


ſufficient trial, but that remains as it was at the common 
law. And Wray Chief Juſtice ſaid, that it was of late ad- 


lyn, that where a Venire facias was awarded (c) to the coro- 
ners where it ought to have been awarded to the ſheriff; and 
ſo the jurors returned by one who had not authority, that it 
was in the nature of an inſufficient trial ; and therefore on con- 
ſideration of the faid ſtatutes, and of the opinion in 21 & 22 
El. Dyer 367. it was reſolved that it was not remedied by 
any of the ſtatutes z but for this cauſe a new Venire fac 
was awarded: et verum dixit; for 1 was of counſel with 
Franklyn in the ſame caſe; but the principal caſe in the 
Lord Dyer was held good law, becauſe there, the Venire fa 
cias was awarded ex (d) aſſenſu partium, et omnis (e) afſenſus 
tollit errorem. And in this caſe Wray Chief Juſtice ſaid, 
that it had been adjudged in this court in Gardiner's calc, 
that if, on the Venire facias, but (/) 23 be returned, and 12 ap- 


32 H. 8, & 18 Eliz. GAR 
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GAR DIN ERS Caſe, rg 
9 5 | g . Q. if it ſhould 


Paſch. * 31 Eliz. | Rot. 301. 8 
In the King's Bench. 5 


HirwzEEN Tirrel and Gardiner, on iſſue joined, 23 (a) (e) O. Benl. gs. 
: | | : Cr. El. 194, 
jurors were only returned, whereof 12 did appear and 586, 587. 
gave a verdict; and that was moved in arreſt of judgment: 2 Brownl. 274. 
and on great deliberation it was reſolved, that it was reme- Cr. Car. 223, 


died by the ſtatute of 18 Eliz. cap. 14. and thereupon judg- 4 278, 279- 


6 , X | | : Antea 36. a. 
1 ment was given accordingly; which was the caſe cited 1 ſones 245. 
| by Wray Chief Juſtice in the caſe next before. „ 1 © - | 
| BE | 1 Roll. 800. | | 
: Cr. Jac. 647. Latch. 54. Savil. 124. 1 Sid. 66. 2 Show. 309. Mm 
' BISHO P's Caſe q 
i | K 


- .  Paſch. 34 Eliz. 


a In the King's Bench. 
ke ATTHEW BISHOP brought an action on the caſe 1 Leon. 210, 


againſt Michael Harecourt in the Common Pleas by 211. | 
original writ, ſetting forth that the defendant in conſidera- ee . 
tion that the plaintiff had given and delivered to the defen- Lucas 318. : 
dant a horſe ; and that the plaintiff promiſed the defendant 6 Mod. 114, 
that he, on 90 l. to him by the defendant to be paid, would 26, 208, &e. 
deliver to the ſaid Michael an indenture, inter William Ward | 
ex una parte, et Apnetem Fawkener ex altera parte fach, 
| Sc. and a bond by which Tho, Ward and Chriſtopher Bi- 
ſhop were bound to the ſaid Agnes, &c. in 5001. aſſumed, 
and to the ſaid plaintiff did promiſe to pay him gol. Ter- 
mino Trinit, next following: and the plaintiff declared, 3 Bulſtr. 224, 
and the writ and declaration agreed in all but only in this, 228. x Roll. 
that where by the writ the ſaid bond of 500 1. was alledged Reg. 432. 
to be made by Tho. Ward and Chriſtopher Biſhop, &c: in the 3 
declaration he was named George Biſhop, &c and the defendant 640. * 
pleaded non aſſumpſit, and found againſt him, and judgment 8 
given accordingly. And the defendant brought a writ of Ps Ip 
2 - error, 
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(a) 1 Jones 9, 
140. 9 
Latch 152. 
Noy 835 84. 


1 Roll. 764, 76 ;. 


Styl. 175, 176. 


281, 282, 836, 
837. 


1 Sid. 1 39+ 
Hard. 112. 
Palm. 285. 


(3) 2 Bulft. 71, 


I Leon. 22. 
2 Leon. 3. 
Palmer 285. 
1 * 140. 
Fitz. Er- 


Yor 44. 


Br. Error 166. 
(d) 22 E. 4. 
#5: b. 46. a. b. 


ror 29. 
Br. Error 12. 


(f) co. 163. a. 


4 Bulſtr. 224. 


2 Roll. Rep. 2 $2. 


Cr. Jac. 629, 
630, 
O. Benl. 51. 


1 Roll. Rep. 432. | 


Palm. 1 3- 


Winch 69. 
lie) 1 Jones 304. 


Cr. El. 722. 


Cr. Jac. 185, 


654. Doctrin. 
placit. 385. 
Yelv. 109. 
3 Bulftr, 224» 


I Sid. 84. 
(5) 3 Bulſt. 224. 
: Doct. placit. 


Cr, Car. 272, 


a. 
f Cr. Jac. 185, ; 


654, 655. 
Cr. El. 722. 


1 Sid. 84. 

x Jones 139, 
304. 5 Co. 4. 
Caudric's caſe, 


Vide 5 Geo. 1. 


cap, 13. 


q Roll.Rep.432, 
'2 Bulftr, 71. 
Cr, Jac. 6, 141. 
Cr. El. 84, 155, 


I Leon, 22, 23. 
176. 2 Leon. 3. 


Conſtruction of the Stat. of Jeofails, & c. Pert V. 


error, and a ſſigned divers frivolous errors, to which the 
court gave no regard. And then another error not aſhgned 
was moved, /c:/. the ſaid variance between the original writ 
and the declaration, For the declaration in the Common 
Pleas always recites the writ, by which it appeared that the 
writ was Chriſtopher Biſhop, (who was. one of the obligots 
in the ſaid bond) and the declaration was George Biſhop, 
And on that, after in nullo erratum pleaded, the plaintiff by 
Certiorari out of the King's Bench removed the original writ, 
by which the variance appeared to the court. And it was 
moved, that it ſhould be helped by the ſtatute of 18 Eliz, 
cap. 14. by which it is enacted, that after verdict no judg. 


ment ſhall be reverſed for want of form, &c. or for any want 


of any writ original or judicial, or default in proceſs: and 
here wants an original writ in our caſe, for the aCtion on the 
caſe conſiſts on two parts, ſcil. on conſideration and promiſe, 
And as to the conſideration, the writ and declaration vary, 
and ſo no original writ to warrant this declaration; and if 
that ſhould not be within the letter of the act, yet it wotld 


be within the meaning and intent of it, becauſe it was 


in equal miſchief, Aliſo it was moved, that after in (a) 
nullo eft erratum pleaded, no writ of diminution, or 
Certiorari ſhould be awarded, as it is agrreed in (5) 7 E. 4. 
(c) 25. b. (4) 22 E. 4. (e) 28 H. 6. 10. b. but if any ſhould 
be awarded by the diſcretion of the court, it ſhould be only 
to aſſure them of the truth for the amending the record in 
things amendable, and to ſalve the former judgment, accord- 
ing to the truth of the caſe, but never to reverſe the judgment, 


as it would be in our caſe. 
But as to the firſt it was anſwered and reſolved by the 


whole court, that this /) variance between the original 
writ and the declaration was not remedied by the ſtatute of 


18 Eliz. nor any other ſtatute; and a difference was taken 


by the court when there was an (g) original writ, which in 


matter of ſubſtance varieth from the declaration, that was not 
remedied by the ſaid act, quia caſus omiſſus & obliviont datus, 


' diſpoſition juris communis relinguitur ;but when there is (/) no 


original writ, that was expreſly remedied by the act. a 
As to the ſecond point they all agreed, that when the ori- 


ginal writ is removed (be it before in nullo eft erratum pleaded, 


or after,) and a material variance appears to the court be- 
tween the writ and the declaration, the judgment ſhall be re- 


verſed: and fo it hath been done before this time, as Wray 


Chief Juſtice ſaid. x ro ade Som ane@rc/ om 
[See 6 Mod. 206. ** that this caſe was not on a nul eff 


erratum, but after a nil dicit & remanet indefenſ. See Latch 
152. 1 Salk. 269.1 „ 
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In the King's Bench. 


18 AS TEY and Eleanor his wiſe levied a fine to =" 


bert Drury and Tho. Cannock, and to the heirs of Ro- 
bert Drury, of the manors of Layer de la Hay, Layer Bretton, 
and of divers other manors, and of a great number of acres of 


land, meadow, paſture, &c. in Layer de la Hay, Layer Bret- 


ton, Magna Bretton, Magna Birch, and many other towns 
in the county of Eſſex. And in the ſaid fine divers grants and 
renders were made : and in the third render the manors of 
Layer de la Hay, Layer Bretton, and divers other manors, & te- 
nementa predic? in Layer de la Hay, Layer Bretton, Neverds, 
and Magna Birch, were granted and rendered to the ſaid Tho- 
mas and Eleanor, and to the heirs of the ſaid Eleanor. And 
by the fourth render 115 acres of land in Layer Bretton and 
Magna Birch, were granted and rendered to Eleanor in tail, 
the remainder to the right heirs of Sir Thomas Tey: and 
aſter the death of Thomas Tey, William Tey his brother and 
heir brought a writ of error, and aſſigned error in the grant 
and render made by Drury and Cannock ; and that was for 
the repugnancy between the third and (a) fourth render, for 


* 


(a) Jenk. Cents 


by the third render all the tenements in Layer Bretton and 256. 


Magna Birch were rendered to Thomas and Eleanor, and to 


the heirs of Thomas; and by the fourth render, certain of the 


ſaid tenem. are granted and rendered to the ſaid Eleanor in 
tail, the remainder to the right heirs of Sir Thomas Tey ; fo 
one and the ſame thing is granted and rendered to ſeveral per- 
lons and of ſeveral eſtates, and ſo repugnant, and erroneous : 


bor it was ſaid, that a fine is like a judgment, for a Scire fa- 
dias lies to execute it, as of a judgment; and por tet (as Brac- 


ton faith) quod (b) certa res deducatur in judicium as 


In caſe where there are two demandants, and the court 
| L 4 : ſhould 


(5) Antea 35. 4. 
Co. Lit. 98. a, 


03. a. 
Hardr. 132. 
Poſtea 61. a2. 
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(ie) Fitz, Fines record, for a fine cannot be received being levied to two ( 


| ” * 10,31 dition, as it is held in 22 H. 6. But after many argument 
33 H. 6. 52. b. 


366. 
| (2) Jenk. Cent. and other like, the fine (Y) ſhall ſtand, and ſhall not be reverſed 


le) 27 H. 8. uſed. And it was reſolved by the whole court that there are 


(i) Raym. 21. for without (#)an original writ a fine cannot be levied, as ap- 


= * 121. 3. Pears by the ſtat. De (I mods levandi Fines, that the order 


B. N. C. 461. Fitz, Aſſiſe 13. Br, Aſſiſe 396. Fitz. Error 28, Br, Judgment 114, 130. 050 2 luſ. 


— moth __— 


ConſtruRion of the Stat, of Jeofails, &c. Part v. 


ſhould adjudge one and the ſame thing to each demandant ſe- | 
verally, it would be error as well for the repugnancy, as for 


(s) Antea 19. a. the (a) doubtfulneſs to which of them the court ſhould make 


ob, 128. . : 12 ö 
1 Roll. 453, execution. As in the caſe of 3 H. 6. 44. b. where two a. 


Moor 864, $65, vowants are, and one avows for rent-ſervice, and the other for 
(5) Antea 19. 2. rent- charge, both the avowries (4) ſhall abate; for the court 
ee „will be in doubt to which of them return ſhall be awarded; ſo 
21 R. 2. Fiz. here in the caſe at bar, becauſe the ſame thing is granted and 
Avowry 262. rendered in the third render to one, and in the fourth to an- 
ng 8 6. other, becauſe both cannot have one and the ſame thing, for 
Moor 865, the contrariety and incertainty to whom the court ſhall make 

execution, it is erroneous. And it was further objeCted, that 


a fine ought to be more certain than a judgment, or any other 


75277- , and to their heirs, as it is held in 2 H. 5. 7. a. b. & 24 E. (ij 
wo "7g b. 3. 36. and a man cannot acknowledge the right to two, as it is 
27. a. held in 27 E. 3.79. Neither can a fine be levied on (e) con - 


2 Co. 72. b. at bar and Bench, firſt, it was reſolved by them, that the (f) 
1 Leon 62, fourth render, as to that which was contained in the third ren- 
: 2 71 * ; der, ſhould be of the ſame condition and quality in conſtruc- 
k — K * tion as a charter, or other conveyance between party and 
Fitz. Fines 77. Party, and need not have ſuch preciſe form as a writ or a 
(%) 2 Roll. 18. judgment; but a conuſance of a fine and a grant and render 
© Sq Soup „ ſhould have the like conſtruction as another (g) conveyance 
36. between party and party, for it hath the words of grant and 
2 5 3. 24-2 render, becauſe it is a conveyance of record. And altho 2 
— fine may be refuſed in the caſes which have been put; yet if 
33 H. 6. 52. b. ſuch fines be received they would be good enough in all the 
3 ſect, * ſaid caſes ; for fieri non debuit, ſed factum valuit; and therefore 
(f) . if a fine be accepted to two and their heirs, or if the conuſance 
256 of right be to two, or if a fine be on condition, in all theſe caſes, 


. by writ of error. 2. In the argument of this caſe, all the parts 
Poſtea 45. b. : . 
6Co. 66. b. of a fine ſur conuſans de droit come ceo, &c, were recited and per- 


Br. Fines "yp five (i) parts of every fine, that is to ſay, 1. An original writ, 


(1) s Int. 433. of law will. not ſuffer that a final accord be levied in the 
514. 1 H. 7. 9, 2. Br. Fines Levies, &c, $5, 97- in Fine. Fitz. Fines 27. 21 E. 4. b. Plowd. 394 


$10, 511, &e. | 
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King's court without an original-writ 3, and ſo it is held 37 1 Selk. 240. 
(a) Aſſ. 17. And on every writ, by which land is demanded, 2 3 
or by which land is to be charged or bound, or which in any Br. N. C. 461. 


fort doth concern land, &c. (6) a fine may be levied. See for Br. Error 129. 


that 5 E. 2. Statham Fines} & 18 E. 4. 22. a. b. 19 E. 4. 2. Br. Fines, Le- 


2 | A Ras” th ies, &c, 8 
21 E. 4. 4+ b. 32 E. 3. Scire facias 100. in Præcipe, in Warran- (3) a of. oe 
tia chartæ, in a writ of meine, in Quid. juris clamat, Per que (e] 2 Inſt. 511, 
ſervitia, in Ration dimiſſ. & ſimilia. : — | £7 1 


2. There ought to be a licence or (c) leave to agree, for which fee Barnes's 
licence there is a (4) fine due to the King, which is an an- Notes Barber and 


cient revenue of the crown, and that is (e) called the King's —_ and a 
flver ; and that fully appears by the ſaid ſtat. De modo levandi (4) 11 5 
fines. And the entry of the King's filver in ſuch caſe at the 249, 250. 


bar was ſuch, Robertus Drury armig? dat dominæ Reginæ ſeptem 2 Leon. 56, 


libr pro licentia concordandi cum Thoma Tey armiger & E leanord 0 4 Noe N 


uxore ejus, de placito conventionis, de manerii, de, Sc. & habet Cumberb. 56. 
chirographum per pacem admi Jum, coram Facobo Dier. Et nota 


ne, the uſe is that he in whom the fee (/) repoſes, pays the (f) 2 Inſt. 312. 


King's ſilver, and not the other conuſee who hath but for life, 
and all the precedents agree therewith. And note the King's 


filver is entered on the writ of (g) covenant, and ought to (g) Poſtea 43. b. 


expreſs, 1. The ſum given for the licence to agree. 2. The 51 220. pl. 
party who pays it, that is to ſay, he in whom the fee repoſes. . 
3. The plea, and between whom, &c. And 4. The land for 
which the fine is paid; and all this was well obſerved in the 
caſe at bar. „„ EC 

3 The concord, and that begins thus, Et ef! concordia talis, 
ſal. quod præd Tho. & Eleanora recognoverunt maner, &fc. eſſe 
jus, &c. Et notand” eft, that this is the foundation and ſub- N 
ſtance of the fine. For if thereon the (/) King's filver be en- () Co. Ent. 
tered, altho' the conuſor dies afterwards, the fine is good, as fob, 2 
it was adjudged in Carrel's caſe, 5 Eliz. Dy. 220. b. And 2 Inſt. 217, 
the note and the foot of the fine are but abſtracts out of it, but 512 
the concord is the ground and ſubſtance of the fine. 0 _ 99. | 

4. The note of the fine, and that is but an abſtract out of Dyer 39. b. 220. 
the original and the concord, and begins in this manner, ſcil, pl. 15. 254. 4. 
inter Robert” Drury & Tho, Cannock querent', & Tho. T. HE. 2 SI 
uxor” ejus deforcean de maner, &c. unde placir' conventionis ſummo- Tn. 
mt” fuit inter eos, ſcil. quod pred? Tho. Tey & Eleanora recogno- 
ver maner, &c. eſſe jus, &c. But it was obſerved, that in old 
books the note of the fine is taken for the concord, as in 12 
H. 4. 16. a. that the (i) note of a fine is pleadable before the () Podrin. pla- 
line engrofſed, and (+) 22 H. 6. 51. acc. But that is intend- r 
ed of the concord itſelf; and all the pleadings in Quid juris vies, &c. 41. 
cdlamat, c. that the leſſee had fee the day of the note levied, (#/ 22 H. 6. 
ae to be intended of the concord itſelf. SE Da. pl. 307. 
5. The foot of the fine, and that begins ſo, that 


s to ſay, Hac eſt finalis concordia facta in curia 


domini 


\ 


n — 
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| Conſtruction of the Stat. of Jeofails, &c. Part v. 
} domini Regis, apud Weſt. a die Paſche in quindecim dies, anno 
5 : Se. coram Taatbe 4 10 80 — the foot of the fue bs 
cludes the whole, and hath the day, year, place, and before 

| w bat Juſtices the concord was made. And a fine is ſaid to he 

„ f. N. B. * engrofſed when the Chirographer makes the indentures of the 
* fine, and delivers them to the party to whom the conuſance was 
mamade. And it is to be known, that if a fine is levied of a re. 
(a) F. N. B. verſion, the conuſee preſently (a) after the conuſance, which is 
147. & _ the concord, ought to ſue a (5) Quid juris clamat againſt the 

3c es . leſſee; for if the conuſee ſtay till the fine be engroſſed, he 
Br. Quid juris ſnall never have a Quid juris clamat, for preſently by the record 
clamat 14. and conuſance the. reverſion paſſes. Vide F. N. B. 147. & 22 
ub H. 6. 57. acc. And at the common law immediately after the 
232 H. 6. 13. b. fine engroſſed, it was ſent into the I Treaſury, as appears in 
Plowd. 431. b. 17 E. 3. 29. a. But now by the ſtatute of 5 H. 4. cap. 14. it 
2 gene is enacted, that all the parts of the fine ſhall be (4) enrolled 
Facias 8. with the chief Clerk of the Bench (who is the Cſtos Breviun) 
(d) Lane 62. before the Chirographer hath them out of court. And note, 
before this ſtatute the Cos Brevium had not any record of 
the fine but the Chirographer; and nothing remains with the 

Chief Juſtice of the Common Pleas but the licence to accord, 

And note, it is provided by the fame ſtatute, that the origi- 

nal writ ſhall be of record. And the uſe is to direct a writ of 

| c.rror to the Chief Juſtice of the Bench, another to the Cuftur 
Breuium, to certify tranſcript” pedis fints, and another to the 
| Chirographer to certify tranſcriptum note finis. And note that 

+ Dy. $9. pl. z] words are added in the writ to the Cos Brevium, cum + on- 
| nibus eundem finem tangen', by force of which writ he certifies 
the original writ. 3. It was reſolved that the conuſor ſhould 

not aſſign error in the grant and render, by which he himſelf 

took an eſtate, no more than the conuſee ſhall do in the conu- 

ance; for that is to defeat the eſtate which by the fine is given 

to him; nor ſhall the recoveror bring a writ of error to defeat 

the record in which he himſelf doth recover; for the judg- 

ment in the writ of error is to be reſtored to all that which be 

loſt by the fine or judgment, and not to avoid and loſe that 

which he hath gained by the fine or judgment, 7 E. 3. 25: b. 

A man ſhall not reverſe a judgment for error, if he cannot 
(% 8 Co. 59. a. ſhew that the error is to his (e) diſadvantage, 8 H. 5. 2. b. F. 


7 Co. 4. b. N. B. 21. acc'. and afterwards the fine was affirmed. 
1 Roll. 757,759, 3 5 | 3 

760, 784. Palm. 39. 11 Co. 56, a. Jenk. Cent. 236, 257, 286. Fitz, Error 92. Br. Error 37. 8H, 
5. 2. b. F. N. B. 21. f. 7 H. 4. 16. 8. 11 H. 4. 88. b. 89. a. 2 Sand, 46. Cr. Eliz, 84, 107+ Dye 
315, pl. 99. | 51 5 | | | . | 
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In the King's Bench. 


W DORMER- Eſquire, ſon and heir of Jef- Common Reco- 

frey Dormer brought a-writ-of-error-on a judgment very. | 

given in a-writ of entry in the poſt, on which a common re- Ph 22,23,24+- 

covery was had in the Common Pleas, between John Crooker 9 

and George Vork demandants, and the ſaid Jeffrey tenant of 

the manor of Farninghoe cum pertinentiis, & ſex- meſuagits, ſex 

otagiis, duadecim gardinis, 400 acres of land, 60 acres of mea - 

dow, 400 acres of paſture, 2 acres of wood, 60 acres of moor 

and heath, and 40s. rent inFarninghoe, and of one yearly rent: 

or penſion of 4 marks, exeunt* de eccleſid ſtve-reftoria de Far- 

ninghoe in com Northampton; and that the tenant vouched H. 

the common vouchee, and judgment was given, ideo conſide-- 

ratum eſi quod. pr adit? Georgius & Jobannes recuperent ſeiſinam 

ſuam verſus prafat' Galfridum- de manerio, tenement' & reddit” 

pred” cum pertinen, ac de * advocatione: eccleſiæ præd : et quad 2 Vent, 32. 

idem Galfridus habeat de terrd præd Henrici the vouchee, ad va». Porh. 22, 23. 

lntiam, &c. In this record divers errors were aſſigned, 2 _ _ 

1. Becauſe the writ of entry was de uno annuali reduitu ſive. 2 Roll. Rep. 67. 

hun ſone quatuor marcarum exeun* de eccleſid ſiue rectorid; it was 2 Co. 7p a 

ſaid that this was erroneous for two cauſes: 1. Becauſe a pen». * 

lon is properly a ſum; demandable in the (a) eccleſiaſtical. Pottea 4p: b. 

court, and a rent is a thing demandable by our law. 2. The Raymer. 

demand of rent, or penſion in the () disjunctive is utterly in · N 

certain, and every præcipe ought to be of a thing certain; for (% Poph, 23. 

although the grant be in the disjunctive, the præeipe in a . | 

writ of annuity ſhall be of a thing certain. Vide 11 E. 3. (e) + F:N.Brgzhs 

Annuity 27. 5 E. 4. 6. And ſee in my Reports Sir — Mod ISS ma 

land (4) Heyward's caſe : but otherwiſe it is in aſſiſe. Vide: —.— 13 2 

3E. 3 Aſſiſe 175. 11 Aſſ. 8. & 29 Al. 7. 11 E. 3. Variance () a Ch, 37. a 

bg. Aliernativa petitio non eſt audiends. Eg I ST. 
Another error was aſſigned, that a włit of entry in the po/tlies 2 Wilbn. 106. 


ng 


Conſtruction of the Stat. of Jeofails, &c. Part v. 


= | | | | by the ſtatute of Weſt. 2. 
(a) 2 Inft. 353, not of an advowſon, as appears by 6 ors thin of coe 
ais Cent. cap. 5. 4 E. 3. 102. 14 Hl. 4. 33. 2. n „ 
ee mon of ls, i e Je Bur he jug 
r 
S » Oo * RR, . r 0 5 | 58 
. Hs 270. n a common recovery is not to be compared to 
(e) Poph. 5 rc proceeding in any other real action for three 
88 a, he 1. Becauſe it is now by uſage and cuſtom become a 
2 Leon. 60, 61, common aſſurance and conveyance of lands, &c. for it may 
62, 67. be averred to an uſe; and if tenant for life ſuffers a common 
N recovery, it is a (c) forfeiture. 2. That it is had by mutual 
1 conſent of the parties, & (d) conſenſus tollit error, 39 E. 3. 1, 
1 Andeif. 227. the demandant and tenant conſent that two (e) of the four in 
F Eſquires, where by the law they 
| Moor 271. ought to be Knights, and well, becauſe by conſent, 44 E. 3. 
Vaugh. 5r. 6 10 Trial of (/) villenage altered from the natural trial by 
| > conſent 7 H. 6. 7. b. Pleading of a feoffment in“ fee on 
2 Co, 74-9. condition without deed and re-entry is good, if the = 
>_> confeſs the condition, 34 E. 3. Office de Court 12, 
OD -— oa 1. ſworn and one depart, (g) another of — 8 1* 2 
180. a. » as | 4 . . : 
Co. 36. b n, ſw and with the 11 give verdi „ II H. b. 
” z Rell-Rep.363 _ * Any agg Quare impedit by _—_— _ 2 1 
FC TO 0. he ſtat. of Marlebridge, + II H. 
(e) Godb. 429. day than is limited by t e ee 
* ſtat. of 2 E. 3. and 20 E. 3. I provide, a 
75 b 6, des — ſeal (Y or petit ſeal, juſtice ſhall not be delayed ; 
the | 
Liao 28. et 8 the matter doth concern the King only, if he com 
Raym. $72. * it, it may be ſtayed, F. N. B. 21. b. 2) H. 7. A — 
* may be created at this day by conſent of all, notwithſtan ng 
W 4 K. ch wrt. of Quia emptores terrar, 6 E. 6. Dy. 78. 2 00 
d 
2 Inſt. 123, 124. | f rent without demand of it. | t 
{2 E. 3. c. 8. payment ot r f | rt; all alter the form 
777 EE 5 ee. * 1 5 an could be 
— 3 yſon, (1) commons in groſs, &c. to bar fe- 
e ſtates · tail: the ſame law 
GSodb. 429 mainders or reverſions expectant on eſtates-tail: 


— 


5 iſes, liberties, and privileges, 
x Roll. 45% of common of paſture, franchiſes, li ** 
Ar. 35 a⁊s to have felons goods, &c. waifs, ſtrays, &c. Et ſep 


EI | licit' ef . As 
2 Vent. 32. | neceſſitas vincit communem legem, & quod e 55 No 1 of 
 Poph- 22,23: jf two jointenants (m) be of land to them and de. But two 
HS es of ow they ſhall not join in a writ of right. | d. 
1 ele ke them and to the heirs of one of them 1 2 8 
2 Co. a. 01 | 4 . 85 | n 
| 888 270. een ſhall join in a writ of right 2 d 3 they have 
Nr ſon of the difference is, becauſe in the firſt cal b 
1 Koll. Rep. 303. Lea | dies, as it is agreed in 46 E. 3. 21. b. 
(/) Jenk. Cent. ſeveral ways and reme ny 57 life ſhould not join 
_ 257. Popb. 25- But in the other caſe, if the I os ph nor the other 
: ö Joint with him who hath the fee, neither the 


ſe, neceſſtas 
\n) 1 Co. 14. b. would have * remedy; and thereſore in ſuch caſe 


. 2 , de Stone there. 
IS. & b. vincit legem. Vide 21 E. 3. 27. & nota didtum 
2 Leon. 60. 


L 3. Vide Sir William Pelham's (a) caſe in my firſt Reports. 
4 Leon. 123. K ca cab 


© Moor, 271. 
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2. As to the demand of the (a) rent, or penſion of four 
marks iſſuing out of the. reCtory, it was reſolved, that the 


writ was good enough, for here is not any (b) incertainty, for 
one of two ſeveral things is not demanded, but one thing 
only is demanded ; for the demand is of a rent or penſion of 


four marks, ſo that there'is not but one four marks. And in 
this caſe redditus and penſio, as this caſe is, are /ynonima. For 
theſe later words (exeunt de rectoria) prove it to be a rent, for 
if it was but an annuity, then it would not be iſſuing out of 
the rectory, but the Parſon, in ſuch caſe, ſhould be charged in 
reſpect of the rectory. And in 11 E. 3. (e) Annuity 27. 
there, one granted by deed guandam annuam penſionem unius 


robe pretii unius marcæ, vel unam marcam. 22 E. 3. 4. Lacy's 


caſe, there, an Abbot granted quandam annuam penſionem, &c. 
and F. N. B. 231. H. the writ is de annual: penſione by which 
it appears, that pen/io et annuitas, or annualis redditus are all 


one, and principally in the caſe at bar, when it is alledged to 
be iſſuing out of the rectory. And if a writ be brought De 
redditu, ſtve annuitate, exeunt. out of the manor of D. it is good 


enough for the cauſes aforeſaid. 


3. It was alſo reſolved, that common recoveries are ſo uſual, 


and their form and order of proceeding ſo notorious by appear- 


| ances the firſt day, and gratis, &c, that the law takes know- 
ledge of them; and therefore the Judges ex officio, without 


allegation of the party, ſhall take notice that they are reco- 
veries had by conſent of the parties for aſſurance of lands, as in 


Wimbiſhe and Talboy's cafe, Plow. Com. 56. A recovery 
in formedon appeared to the Judges to be by conſent of parties, 


becauſe the tenant was not effoined, nor demanded the view, 
&c. but appeared the firſt day and confeſſed the action. Vide 
Plow. Comm. 515. in Stowel's caſe, that the (d) common 
ulage in the caſes of recoveries is to be allowed, and that in 
them the intent of the parties is to be obſerved, 


41 
(a) Poph. 23. 


(5) Palm, 265, 


(c) Antea 40. a. 
2 Co. 37. a. 
Co. Lit. 145. 4. 
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(a) Cr. El. 310. 
2 Roll. Rep. 2 10. 
| 8 220. 
r. Jac. 188, 
443, 528. 8 Co. 
162. b. 163. a. 
„Cr. Car. 189. 
Cr. El. 466, 509, 
8 Noy 115. 
oor 65, 868. 
Felv. 110, 
Palm. 152, 
41 Jac. c. 13. 
I Roll. 204. Hob. 


precedent was cited, and judgment given in the Common 


Harbert Bar- 


ney's caſe, Trin. 
5 El. in Com. 
Banco. 
| (5) Cr. El. 310. 
I Roll. 204. 


plaintiffs, and (5 Walkley defendant, Trin 35 Eliz. Rot. 


95 ſeriptura ſuper dorſum ejuſdem brevis in ligulis civitatis Glouc 
anne, arraiat inter brevia de tres ſeptiman' Sanfle Trin 
remanen affilat', nullamque faciend* mentionem ſuper bie. 


* 


F Conftrudtion of the Stat. of Jeofails, Kee: Patt . 


M p * A 
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RO WLAN D's Ca 
Milch. 35 & 36 Els. 
In che Kin g's Bench. 


I N an gener firme between John Rowland alias Steyner, 
* plaintiff, and William James and William Sherive, de. 
fendants, of lands in W. in the county of Worceſter, on 
not guilty pleaded the jury found for the plaintiff : and now 
it was moved in arreſt of judgment, that on the Venire facia 
no return was indorſed, nor any (a) name of any Sheriff ap. 
peared on the back of the writ, nec quod executio brevis prod 
patet in quodam panello, &c. but a panel of the jury with their 
manucaptors was annexed and ſewed to the faid writ; and alſo 
a tales was awarded, and a panel of the tales annexed, but no 
return of them, nor name of Sheriff to it, but the poſtea made 
mention that they were returned by the Sheriff per mandatun 
juſti“. But it was moved that that would not ferve, for the 
Sheriff ought to return the jurors, and the tales alſo; and 
where there is no return, it is not remedied by the ſtatute of 
18 El. cap. 14. nor by any other ſtatute, but inſufficient re- 
turns, or which want form, &c. And therefore a notable 


leas, Trin. laſt paſt, between Harbert Barney and others 


1251, which follows in theſe words, poſtea continuato proceſſ 
inter partes præd de placito prædict per jur* poſſit' inde inter eus 
in ver hic uſque hunc diem, c. Et modo ad hunt diem vene- 
runt tam prædic' H. B. c. quam pred” F. A. per attorn ut 
præd : et ſuper hoc idem Johannes W. cur hic das intelligi, quod 
guoddam breue de Venire facias hie duodecim, &c. inter partis 
pred de placito præd, a die Sandtæ Trin. in tres ſeptiman' ultine 
preterit', retornat fm: album, et abſque aliquo indorſamento ſive 


ve illud de aliguo vicecomite, qui retorn brevis illius 
FE | zwar rau 
V 


7 
/ 
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worrantizaret, nec quod executio patet in dif? panell eidem brevi 
annex, petendo quod breve illud und-cum panelP de nominibus jur 
2 proceſſ. inde retornat adnibilentur, & pro nullo habeantur. Su- 
quo brevi pred” ac dorſo ejuſdem brevis, und- cum panelP an- 
ner, per juſtic” hie viſ. & inſpee?” dicta allegatio dicti Johan. 
IWalkeley comper ta eft vera. Ide conſiderat' eſt, quod pred” breve 
4: Venire fac, ac panel eidem brevi annexat necnon totus proceſſus 
ſuerinde retornat', adnihilentur, & pro nulls habeantur, Et 
ſuper hoc præd H. B. &c. petunt breve domine Reg Venire facias 
de novo hic duodecim, &c. ad triandum exitum pred” ſuperius junce 
tum; & eis conceditur; 1deo præceptum eſt vicecomiti, quod ve- 
nire faciat de novo hic in craſtino San? Trinitat' duodecim, & c. 
fer quos, Cc. And note, that the ſaid exception was taken 
| after verdict, as in our cafe at bar. And fee the like prece- 
dent, Mich. 32 H. 8. Rot. 112. in the Common Pleas: but 
there curia adviſare vult. And it was moved in the Common 
Pleas, 35 Eliz. in the ſaid caſe of H. B. that the ſaid writ on 
examination might be endorſed and amended : ſed non alloca- 
tur; & judicium ut ſupra. And ſo it was prayed in 32 H. 8. 
but there, curia adviſare vult, TE Wn 


S &S 


Dd 


The Counteſs of RuTLanD's Caſe. 


„ . a. 0 x 


Mich. 34 & 35 Eliz. | 
+ 3 In the King's Bench 


« JN debt on a bond of 5001. brought by the Counteſs of 
Rutland: the defendant pleaded to iſſue, and it was found 


1 for the plaintiff. And now in arreſt of judgment it was 

71 lhewed, that one Robert Moore was returned on the 

5 Venire facias, and ſo named in the diſtreſs, but in the | 

5 panel before the Juſtices of Niſi privs, by miſpriſion he 
i vas named (a) Robert Mawre, and ſo on the Poſtea ; upon (a) 1 Roll. 197. 
Wo which it was ſaid that a ſtranger, who was not returned, S 162. b. 

* . as {worn and gave verdict; for which cauſe judgment Moo 12. . 
„ bould not be given. But it was reſolved by the whole 2 Rll. Rep. 163, 


„our, that if it could appear by examination that his 483. 
e ot right 


Conſtruction of the Stat. of Jeofails, &c. Part V. 
| right name is Robert Moore, fo that he is well named in the 
#) 8 Co. 162. b. panel on the (a) Venire factas, and alſo that he is the ſame 
8 oo” man who was returned, and was ſworn, there, the Paſta 
Rep. 168, 483. ſhould be amended. And to this purpoſe, vide g E. 4. 14. 
 Poftea 43. a. by Danby, & 19 H. 6. 39. tit. Amendment Br. 37, 27 Ul. 
x Roll. 19. 6. F. by which books it appears, that if one be well returned 
in the panel of Venire facias, and miſnamed in the Diſtringa, 
or Habeas corpora, that it was not amendable ; but the proce 
3 againſt the jurors was diſcontinued: but at this day, after ver. 
Cr, El. 57, 222. dict, judgment ſhall not be therefore ſtayed, for all diſconti. 
3 — ye erf. 3% nuances are remedied by the ſtat, of 32 H. 8. and 18 Ez, 
21 Jac. Do But at this day, if a juror be miſnamed in the panel of /enir; 
Cr, Jace 457, facias, although he be well named in all the ſubſequent proceſs 
253. oll. 04. it cannot be amended. And fo it was adjudged M. 35 & 30 
e 20-40 Eliz. in the King's Bench in Codwel's caſe; and afterward 
the Sheriff was examined, and on examination it appeared 
that the true name of the juror was Robert Moore, and that the 
ſaid Robert Moore who was returned appeared and gave his 
; verdict; and thereupon for the reaſon aforeſaid, the recoid of 
the Poſtea was amended by the opinion of the whole court, 
viz, Popham Chief Juſtice, Clench, Gawdy, and Fenner, 


1 
! 
: 
[ 


cod Ws L 122 Favs 


Mich. 35 & 36 Eliz. 


In the King's Bench. 


l e N an appeal of Mayhem between John Codwell plain- 
Cr. El. 3,9. tiff, and Thomas Parker defendant, the parties came 
Goldſb. 184 to iflue, and the jury found for the plaintiff ; and n0v 
eee it was moved in arreſt of judgment, that there wWas d 
Cr. Car. 203,” riance between the panel of the Venire facias and the 
Palm, 103, 104 Diſtringas and Poſtea in the name of one of the jury, ho 
— appeared and gave verdict; for in the panel of the Jeu, 
facias he was named Palus Cheal, and in the Dijering 10 


* 
: * 


A 
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en he was named Paulus Cheale ; and becauſe the name (4) 1 Roll. 197, 
the juror (a) was miſnamed in the Venire facias, and eſpe- 198. 1 Jones 


in his (6) chriſtian name; therefore the judgment was 8888 ; 
1 * * 


oO | 

arreſted ; but if he had been well named in the pannel of the 563. Cr. El. 57, 

V mire facias, and miſnamed on the Di/tringas or in the Poftea, 22% 258,868. 

there, on examination it ſhould be amended., | Cr. Jac. 28, 116, | 
<5 BY 96. 353 354» 396s 11 

3 | | 1 | | gh | $7» 458, 053, | 

674. 1 Roll. Rep: 474, 475. Hutt. 8 1. 3 Bulſt. 179, 180. Hob. 328. 1 Leon.2 

„„ THE 1 OO es Cheat Oh 


— 


| N ICH OLS's Caſe. 3Salk. 305, 


- 


| Mich, 37 & 30 Plz. 
Tn the King's Bench. 


HAMBERLAIN brought debt againſt Nichols on a ſenk.Cent. 257. 
A ſingle bill; the defendant pleaded payment without ac- Cr. El. 157,4 58, 
quittance, on which they were at iſſue, and found for the * _ 
plaintiff; and although payment without acquittance is no 8 Mour 
plea, and ifſue is joined on a thing not material; for if 12, 692. Dy. 6. 
the defendant hath paid the ſum without acquittance, yet pe FREE 
the fingle bill remains in force : but foraſmuch as there 2 - 58. Gr. 
vas an iſſue joined on an affirmative and a negative, which Jae. 36, 37.438, 
iſue is found for the plaintiff, it was expreſsly helped by 88“ gens th 
the ſtatutes of 32 H. 8. & 18 Eliz. and on that the plaintiff , nents 
tad judgment; on which judgment a writ of error was Hob. 68, 69,113. 
| drought on the new ſtatute, (a) and there, on good conſider- 8 pl 13. 
ation the judgment was affirmed. Quod nos. a ; Buiſt 301, 
. 302. O. Benl. 


[See ſtat. 4 Ann. chap. 16. 8 - | 127. Hard. 2, 3, 
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40. Lane 81. 
Style 198. | 
(a) 27 El. c. 8. 


am M © BOHUN» 


Amendment 
a + 


| (0) Antes 39- a- lia concordandi (which is (a) called the King's ſilver, or the 


2 Wilſon, 11 


hs 


Amendment of Fines, Patt . 


Mich. 38 & 39 Eliz, 
In the Common Pleas, 


1 IN 32 H. 8. Grey and Elizabeth his wife being ſeiſed in 
| the right of the ſaid Elizabeth, of the manor of Empole 
in Weſthall in Suffolk, in the ſame year levied a fine thereof 
to Nicholas Bohun, Eſq. and his heirs, by the name of the 
manor of Empoles, and of a great number of acres of land, 
meadow, &c. according to the common form of fines ; and 
the manor and tenements were valued at 20 marks per annum; 

fo that the fine in the hamper was 26s. 8 d. which was en- 
dorſed on the writ of covenant; and always the fine pro lan- 


 poſt-fine) is the fine in the hamper, and half the ſaid fine 
5* more. As in this caſe the fine in the hamper was 26s. $4. 
and the half is 138. 4d. in all amounting to 40s, and yet be 
clerk made the entry of the King's ſilver in this form, Mir. 
laus Bohun armiger dat dom Reging 405. pro licentia concordand, 
Sc. in placito conventionis of fo many acres of land, meadon, 
&c. leaving out the manor, and following the other words 
And for this miſprifion Aldam who was couſin and heir of the 
ſaid woman, brought a writ of error in the King's Bench, and 
the tranſcript of the fine was certified. And error aſſigued li- 
mongſt others) in the ſaid point, becauſe the King's filver wa 
not paid as well for the manor as for the tenements. And after 
that the Judges of the Common Pleas were moved to amend 
this fine in open court; and becauſe it appeared to them on ei 
amination and ſight of all the parts of the fine, that it was 00) 
the miſpriſion of the clerk who entered the King's filver, and 
that the faid ſum of 40 8. was in truth the fine as well for ti 

| manor as for the reſidue. And always the value entered 0 
the back of the writ of covenant is the warrant for the ent! 
of the King's filver ; and although the tranſcript of the fin 
was removed by writ of error; yet foraſmuch oh | 


Part V. Amendment of Records, Fines, &c; 

of the record did remain with them, they unanimouſly 
agreed, that the faid entry ſhould be amended, and made in 
a writ of covenant of the manor aforeſ. and of all the acres, 
Kc. as it ought to be. And afterwards on diminution alledg- 
ed in the omiſſion of the ſaid manor, in the entry of the K.%s 
filver, a writ was directed to this purpoſe to the Ld. Ander- 


ſon, who one day this term moved all the Juſtices of Serjeants 


Inn in Fleet-ſtreet to know their opinions concerning the ſaid 
| amendment in this caſe, pending the ſaid writ of error. And 


it was reſolved by Popham Ch. Juſt. of Engl. Periam Ch. Ba- 


ron, Clark, Walmſley, Fenner, Owen, and Ewyns, that the 


Poſtea : g. 2. 


d 93. 


2 
Poph. 103. 


ſaid entry of the King's ſilver ſnould be amended, and that 


ing the writ of error. Alſo where the writ of covenant 
ſhould be Tee meipſo, the writ was, Dede meipſo, which was 


inſenſible and vicious; and that was alſo amended by all their 


opinions. | 


Note reader, theſe precedents and reſolutions of the Juſtices 


following in the like cafes were ſhewed to the ſaid Juſtices 
before they reſolved of the principal caſe. _ 1 
In Eſſex, Dowling's caſe, &c. ſine levied Hil. 6 E. 6. cer- 
tified in a writ of error, Mich. 24 & 25 Eliz. and certificate 
by writ of Certiorari Paſch 26 El. & Trin. 26 El. ex aſſenſu 
omnium Fuſticiar de Reg Banco, & Com Banco, & Baron de 


Scaccaris, pending the writ of error, proclamat. endorſed /zp* 


pedem finis were amended according to the proclamation on the 
note of the fine remaining with the Chirographer, ut patet per 
record. The Juft. of the King's Bench were then Wray, FT. 
Gawdy, Ayloffe, and Clench; and the Juſtices of the Common 
Pleas then were Anderſon, Mead, Windham, and Periam, and 
the Barons of the Exchequer were Manwood and Shute. 
2. In Kent, Kettle's caſe. The return of the writ of co- 
venant was, OC Purif. 31 H. 8. and in truth was ingtoſſed 
Trin. ſequen' but was entered thus, /c. & poſt conceſſ. & recordat. 
in craſ Sanct Trin', anno 30 H. 8. where it ſhould be 32 Hl. 
$. and thereupon a writ of 
the writ of error, the Juſtices of the King's Bench, by the re- 
ſolution of Wray, Gawdy, Clench, and Shute, {fedente curia) 
the record was amended in theſe words, Et poflea conceff. craſ- 
uin Trin 32. And on that regula intratur in Reg Banco Term. 
Mich. 27 & 28 Eliz. And it appears by the ſaid rule, that 

the Juſtices of the Com. Pleas, that is to ſay, Anderſon, Pe- 
ram, Windham, and Rhodes aſſented to it; and Rhodes ſaid, 
that there was a good precedent in 30 H. 8. i pes finis was 
amended by the note and the proclamations, cc. 

3. Morgan's caſe in the county of Oxford, certificat' notæ 

Judicis, ſc, Concordia partium os in his verbis, in . 


Dow. caſe. 

Trin. 26 El. by 
all the Juſtices 
and Barons. 


Godb. 103. 


5 Kettle's caſe. 


Mich. 27 & 28 
El. by all the 
Juſtices. 


error was brought; and pending 


Morzan's caſe, 


Hil, 38 El. per 
cur. de Com. 
Banco. 


* 


| | ; Amendment of Fmes- art V., 
di duabus partibns rector, & de duabus part“ tenem', & per vl. 


tium clerici ſcriptor in concordia, deforcian recignovit par tem il. 
tim' quam, c. & pes finis, & nota cum Chirographar* recte in. 
groſſant', vix. recognovit partes quas, ut illas quas, Qc. Et pen. 
den ſuper hoc breve de errore, Hil. 38. Eliz. emendatur certifica- 
tio judicis per notam & pedem finis, per curtam, before judgment 
given in the King's Bench; and thereupon the plaintiff in the 
writ of error moved the court of Common Pleas, that foraſ- 
much as the writ of error was depending, that the fine might 
be in fatuo quo prius before the amendment, as it was certified 
before the writ of error certified. And the Juſtices of the 
Com. Pleas, ſeil. Anderſon, Walmeſley, Beaumont, and Owen 
denied the motion, and awarded that the amendment ſhould 
tand, although it was after the writ of error brought. 

Down's caſe. 4, In Suffolk, Down's caſe, Mich. 38 & 39. by the mo- 
— 1 but 9 tion of Williams Serjeant at Law proclam' pedis finis were a+ 
de Com? Banco. mended per proclam' note, in his verbis, ſuper pedem finis proclant 

| : was indorſcd to be made 30 Julii, which was after Trin. Term 
ended; & ſuper notam fints fuit 30 Fun. and well and duly 

done, & emendatur per curiam after writ. of error brought; and 
that aſſigned for error. And ſo in the principal caſe the roll 
of the entry of the King's ſilver was amended (a writ of error 

depending and that aſſrgned for error) according to the wiit 

of covenant, the note, the foot, and the certificate of the 

Judge in theſe words (de manerio de Empoles cum pertinentits ac) 

which by the negligence of the clerk in the entry of the King's 

filver were omitted in the roll and are plamly extant in the 

writ of covenant, note, foot, and certificate of the Judge : and 
becauſe it appeared that the whole ſum was paid to the Q. 

as well for the manor as for the reſidue, and ſo no prejudice 

to the Queen, it was amended, ut ſupra. bo 


Payn's caſe, F. Mich. 33 & 34 Eliz. between Pain and Covert ; the re- 
Alia. 52 37 cords (before amendment) were in com? Suſſex, and amended, 
LUZ. C ; 


| Je Com' Banco, and made Kane* as the truth was; C. duo alii fines, M. 33 & 
5 34 Eliz. were amended, and pro civitate Eborum, made Eborum. 
Wealch's caſe. 6. Suſſex, Wealch's caſe, cognitio judicis, the town in which, 
KXK”1c. was to be Salehurſt, as the truth was, and the writ of co- 
venant, note and foot were Calehurſt, & emendatur, and 
made Salehurſt per curiam. Et notandum eſt, quod tales emen- 
» dationes per mandatum curiæ intrantur in dorſo record: per reg». 


lam curiæ. 


FREE 


part Ve Conſtruction of Statutes, &c. 


is a Latin word, and alters the ſenſe of the ſtatute. 2. That 


45 
FREEMAN Ca. 
Paſch. 41 Elix. 
In the King's Bench. 5 
KOR by Smich againſt Hams in a recovery in G, zl. 465 
E waſte: the writ was in recital of the ſtatute of (a) Glou- 8 Co. 164. a. 


eſter, Quod nullus faciat vaſtum, venditionem & (b) deſirictionem. Conſtruction de 


Ec. where it ſhould be de/frudionem. And in that error was ) GE. 5 


albgned, and it was prayed that this original writ might be a- flat. de Glouceſt. 


mended, being but the miſpriſion-of the clerk, who hath miſ- cap. 5- 
taken a word in the ſtatute of Glouceſter, on which the writ p 20% 3298s 
was grounded. And the miſpriſion was only in a letter, that 45) F. N. B. 
is to ſay, deſtrictionem for (c) deſtructionem. And the whole 55. 
court on good debate and conſideration at two ſeveral times 1 
reſolved: 1. That it was a matter of ſubſtance; for diſirictio gu. 56, 5 
it could not be (4) amended. by any ſtatute, for matter of (4) 2 Bulſt. 57. 
ſubſtance in an original writ is not remedied by any ſtatute, Cr. El-462, 644. 
but matter of form r ho 5 . | 
Note well reader, on conſideration of the ſtatutes of (e 14 6% 8 Co. x57. 2, 
E. 3. cap. 6. ſtat. 1. 9 H. 5. cap. 4. 4 H. 6. cap. 3. 8 H. 6. 158.4. 


cap. 12. 32 H. 8. cap. 30. & 18 Eliz. cap. 14. If a writ alk. 626. 
original at this day wants form, or contains falſe La- 


tin, or varies from the regiſter in matter of form 

after verdict, no judgment ſhall be ſtayed or reverſ- | 
el. But if it wants ſubſtance, as in the caſe at bar, al- q ne "OY 
though it be by miſpriſion of the clerk, it is not remedied 5 Geo. j.c. 13. 
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Conſtruction of the Statute of Jebfails. Part V. 


by any ſtatute. Vide 3 E. 6. 86. 10 E. 3. 482, 553. 41 k. 
3. 14 45 E. 3. 6. 4 H. 6. 16. 7 H. 6. 40. 21 fl d. 8 40 
Aſſ. 26. 11 H. 6. 34. 27 H. 6. C. 27 H. 6. Amendment 34. 
28 H. 6. 8. 2 H. 7. 11. 9 H. 5. 16. 9 H. 7. 19. 34 H. 6. 
26. 35 H. 6. 10. 30 H. 6. 4. 8 E. 4. 4. 10 E. 4. 12. 11 E. 


4.14. 22 E. 4. 21, 47. 13 H. 5. 21. 14. H. 7. 13. Vide Mich. 


3 E. 6. Bendloes, the Juſtices of the Common Pleas, in a 


(.o. 760. a. writ of partition, added the word gſtenſurus, (a) which was 


z Ander. 24 omitted: and in a writ of Aiel they amended this word (ö) 

Dall. An. 9. ave, and made it auie. „„ | 
N. Ben] 34% | NL ENS e e 05 "SY 
Pl. 53 O Benl. 3. pl. 9. (5) 8 Co. 159. b. Moor 5, 1 Ander. 24. N. Benl. 33. pl, 53. O. Benl. 
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3 *G A G E's Caſk, 


Trin. 41 Eliz. 
In the King's Bench, 


font. Cent. 288. I N 2 writ of error by Gage againſt Tawyer to reverſe a fine 
ator I levied 4 Eliz. and affigned for error that the writ of cove- 


Co. Ent. 250, 
l, 9. Noy. 171. nant bore 1% 24 Aprilis, returnable 15 Paſeh. (which in truth 


| Cro. Bl, 740, Was the 15th day of April) and ſo the return before the te. 


| Salk. 52,53 And it was reſolved * by the whole court that it ſhould be 


amended ; for a fine and common recovery are but common 


(a) Antes. 40. b. (a) aſſurances, had by the mutual eonſent of the parties, and 


Jenk. Cent. 25. therefore ſuch miſprifions might be amended, But in other 


= Pork. 8 actions no amendment ſhould be in ſuch caſe: and it was ſaid, 


Poſtea 46. a, that in 18 Eliz. between (b) Norris and Braybrook a writ of 
7 Co. 15. b. error was brought to reverſe a recovery in 19 H. 8. and the 


(5) Raum. 2. 16% was a day after the return; and becauſe it appeared, that 
it was the miſprifion of the clerk, in caſe of a common reco- 


* « See and note 6 Mod: 196. where it is ſaid, the record 


& of this caſe in Co. Entries 250. and other books, is con- 


« trary to the above teſolution. 


Kendo gur e., 60. 
| c O OE. 
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Part v. Amendment of Records, Fines, &c. 46 


wo Trin. 41 Eliz. 


In the Common Pleas. 


\HALLENOR brought a Formedon againſt Cook of the 
8 manor of (a) Isfield in the county of Suſſex. The tenant (a) 2 Brown, 
pleaded in bar a common recovery againft the donee in tail of 236 
the ſaid manor; the 2 pleaded, nul tiel record, upon dae 7. 
oy 1. 


which they were at iſſue; and the record was Iffield, either Moor 371, 


by the negligence of the clerk, or by corruption by drawing a 

ſtroke, and making an / an 7, ſc. Isfield for Iffield. And the 

court was moved to amend it ; and it was reſolved, that if it 
could (5) appear to them, that jt was the miſprifion of the (3) 2 prownl, 
clerk, or corrupted after, that it ſhould be amended, And to 236 
induce the court to it, the tenant ſhewed, that the-recoveror * Bulft, 7. 
enfeoffed him who was tenant in tail by deed, which recited. | 

the recovery by the name of Isfield, and he enfeoffed him by 

the fame name, and divers conyeyances immediately after the 
recovery, and all by the true name of Isfield. And the court (e) Antea 40. be 
agreed that it ſhould be amended, and the rather that it was ,45-* Jen. 
in a common recovery which is ſuffered by aſſent of the parties Poph. < 

ſar (c) aſſurance of land. And thereupon it was amended, Cr. Car. 250. 


jad judgment given againſt the demandant. 3 


8 
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oft, 234 


the ſaid court five years before the laſt parliament, for riots, 
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FRANKLIN' Caf. 


Mich. 35 & 36 Eliz. 


- s 


In the Star- chamber. 


A fon was referred to the confideration of Coke the 
Queen's Solicitor General, out of the court of Star- 
chamber, between Downing plaintiff, and Franklin, Eden, 
and others, defendants, on the general pardon, 19 Feb. 35 
Eliz. and the caſe was, that Downing's bill was exhibited into 


routs, &c, and what thing was pardoned by the ſaid general 
pardon, was the queſtion; and it depended on two branches 


of the ſaid act, ſcil. And alſo except all penalties, forfeitures 
„ nov due, accrued or grown, or which ſhall or may be due, 


« accrue or grow to the Queen's Majeſty by reaſon of any 
6 offence, miſdemeanor, or contempt ; and whereof and for 


“„the which any action, bill, plaint, or information at anf 
time within eight years next before the laſt day of this pre- 
„ ſent ſeſſion of parliament, hath been or ſhall be exhibited, 


«© commenced, or ſued, and ſhall be there the laſt day of this 
4 ſeſſion of parliament depending or remaining to he pioſe- 


„ cuted.“ And next following there is another exception, 
ſcil. ** And alſo excepted out of this general and free pat- 


don, all offences, contempts, diſorders, covins, frauds, 


e deceits, and miſdemeanors, &c. whereof or for the 
„ which any ſuit by bill, plaint, &c. within four years 


6 next before the laſt day of this ſeſſion of parliament, is 
$6 or ſhall be commenced, or exhibited ;” and on conſiders 
i 5 e A: - 


ſonment or any other corporal puniſhment is not excepted ; 


— * KI. LS SS ww LI 


14 


Part V. Caſes of Pardons. 

nion of theſe two branches, the Solicitor General certified, 
that the fine due to the Queen was excepted, and the plaintiff 
or 8 Attorney might proceed for the fine which is ex- 


cepted, and that the Queen ſhould have it, for without pro- 
ſecution the Queen could not have the fine, nor the party his 


colts. Et (a) quando lex aliguid alicui concedit, concedere videt (a) 5 Co. 12. a. 


i& id, fine quo res ipſa eſſe non poteſt. But he certified, that 1b. . 
the impriſonment, and all the corporal puniſhment in the r 
caſe were pardoned. For in the firſt of the ſaid two excep- 153. a. 
tions the offence itſelf is not excepted, but the forfeiture, pe- 88 wh 
nalty, and profit due to the Queen. And therefore the impri- Moor 218. 

for that is not included within theſe words, © forfeiture, 

« penalty, or profit.” But if the bill had been exhibited 

within the four years, then the offence itſelf being excepted, 

by conſequence all incidents (o) or appendants thereon, as (5) 6 Co. x3. b. 
well corporal, as pecuniary, are excepted. And therefore in Latch. 81. 


ſuch caſe nothing is pardoned: which certificate oftentimes gt 


Hob, 81 5 82. 
2 Inſt. 236. 

Cr, Jac, 209, 
Hardres 370. 


fince hath been confirmed by the opinion of the court of 
Srr-chamber,” pines eo wok 


Poſtea 51. a. b. Jenk. Cent. 258. Moor 394» 599. Yelv. 126. 1 Brownl, 211. Plowd, 401. a 


Cr. El, 72, 


GILBERT LITTLETON's Caſe. 


Hir. 30 Flies. 


In the Star- chamber. 
„ Gilbert Littleton Eſq. plaintiff, and the , 10. 234. 
Lord Dudley and others defendants, in the Star-chamber, 83 5 
the caſe was ſuch: at the laſt Parliament which began 19 Feb. 1 85 
35 Eliz. in the general pardon is ſuch exception: ** and alſo 
* excepted out of this general pardon all offences, &c. whereof, 
* or for the which any ſuit by bill, &c. at any time within four 
s Fl 1 years. 


Co, Lit. 56. a. | 
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(c) 2 Sig. 94. 
| the tee it ſhall be ſaid an alienation proding the writ; 
or if the defendant purchaſes another writ be 


Caſes of Pardons, ; Part y. 


ec years next befbre the laſt day of this preſent parliament is 


* or ſhall be commenced or exhibited in the court of Star: 
* chamber, and now is, or the laſt day of this ſeſſion of par. 


© jjament ſhall be there depending.“ And the bill was ex- 


uit ſhould be faid depending before the return of the. proceſs, 


bibited by Gilbert Littleton, Term Hilar' before the Parlia. 
ment, and procefs awarded returnable Term” Paſch' next fol. 


lowing, which was after the Parliament ; and whether this 


, 


was the queſtion. And firſt, it was objected, that the words 


of the exception are, ſuit by bill depending,” and it cannot 


be faid fuit till the proceſs be returned. 2. It was obſerved, 


that in the next preceding exception concerning ſuits com- 
menced within eight years, there the concluſion is, de- 


pending, or remaining to be proſecuted,” which words, 


“ or remaining to be proſecuted,” 
bills not depending, ſcil. when the proceſs is not returned, 
but no ſuch words are in this exception. And to prove that 
the bill was not depending before the proceſs returned, the 


defendant's counfel reſembled it to writs at the common law, 


Get. 329, 
Cr. El. 3 
Hob. 224. 


a Hutt. 4 


10 E. 4 19. a. 
2 Sid. 94. 
Poſtea 48. b. 
7 Co. 30. a. 


oh 30 Ed. 3 37 4. 
23 Keb. 172. 
9 Hf. 6. 51. b. 


54. b. 
(4) Cr. El. 677. 
Br. Eſtrep- © 


40 Ed. 3. 38. 


(4 Cr. El. 677. 
| Cr, Jac, Ih 


where divers books were cited, to prove that original writs 
are not in Jaw depending (a) before their returns, 21 E. 4, 
55-2. a Writ is brought as ſoon as it is ſealed, but it is not 
depending until it be returned, (5) 18 H. 8. 5. a. acc. But 
it was anſwered and reſolved, that there was a great difference 
between an original writ purchaſed out of the Chancery, and 
xgturnable in the Common Pleas, or King's Bench, for there 
inaſmuch as the original comes out of another court, the 
Common Pleas or King's Bench hath not any record before 


the return thereof: but in the caſe at bar, the bill is exhibited 


in the Star- chamber, and proceſs iſſues out of the ſame coun, 
and is returnable in the ſame court; and therefore the ſuit by 


bill ſhall be ſaid depending before the return, or ſerving of tbe 


Subpena. And it was faid, that ſuit by bill depending, and 


bill depending are all one; for the bill is, origo rei & caput 


ſectæ, & res denominatur a principaliori parte : and the Attor- 
ney General ſaid, that where an original writ is purchaſed 
out of the Chancery returnable in the Common Pleas, or 


EKing's Bench, in ſuch cafe after the writ ſhall be returned, 
the writ ſhall be ſaid pending from the day of the (c) 4% 


of it. And if the tenant alien before the return, and 


turn of the firſt writ, it ſhall be ſaid purchaſed pending the 
firſt writ, And it is ſaid in 9 H. 6. 54. that where a wit 
of covenant (4) is purchaſed to levy a fine, and before the 
return, dedimus poteſtat' recites, cum breve noſir de con- 
ventione pendeat ; and yet the writ of covenant then 15 ky 

” returned ; 


as it was faid, extend ta 


ore the re- 
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gaurned; and ſo is the common experience at this day. 
2 2 E. 4. 11. b. If (a) a Quare impedit be delivered to (a) Br. Prohi- 
the ſheriff in the court of Common Pleas to be executed, it is bition 10. 
pending to this purpoſe, that the plaintiff may have a prohibi- we 75 3 | 
tion for ſuit for the ſame cauſe in the Spiritual Court : and a Fitz. Prohibt- 
man may purchaſe his original writ, and at the fame time a tion 7. 

| writ of (5) eftrepement. Alſo the words of the exception were (3) 19 H.8.5.a. 
obſerved, ** fe. whereof any ſuit by bill is, or ſhall be com- 18 8.8. 5. a. 
« menceds Sc. and ſhall be depending the laſt day of this met. 

« Parliament.” In which this word (is) is to be intended, F. N. B. 61. d. e. 
depending 19, Feb. which was the firſt day of the Parliament; 2 laß. 328,329. 
bot (“ ſhall be commenced”). ought to be of neceſſity after FR 
the faid 1 0th day of Feb. which is always out of term. And 
becauſe it appears that the makers of the act intended that the 

putting in of the bill only into the Star-chamber after the 19 

tay of Feb. and before the ſaid laſt day, ſhould be ſaid de- 

pending: and ſo it appears that the faid words in the pre- 

ceding branch, ſcil. “depending or remaining to be profecut- 

ed, are all one in effect; wherefore/it was concluded, 

that in the caſe at bar, the bill ſhould within the true intend- 55 
ment of the ſaid exception be ſaid () depending. And fo it (e) Poſtea 48. b., 
was reſolved by the Juſtices on a conference had between 
them. And thereupon ſentence in the Star · chamber did (d) 
proceed againſt the defendant in the faid bill. : 4 


(d) 2 Roll. 
Rep. 485. 


6— 
a— r 


—— = 


DRY W OO D's Caſe. 
Peach. 42 Eliz. 
In the Star-Chamber. 


defendants in the Star-chamber for riots, and routs, . 
other miſdemeanors; which bill was brought before the Hard. 368. 
al general pardon in 39 Eliz. and before the ſaid pardon | 
tte plaintiF died. And afterwards the Queen's Attorney + 
Wormed for the ſame offences againſt the defendants, and 

5 eee eee bee eee 


RYWOOD was plaintiff againſt Appleton and others ; RY | 
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Caſes of Pardons. Party, 


proſecuted on the firſt ſuit : and now a great queſtion vn 
moved, whether the ſaid offences were pardoned or not by 
the faid general pardon. , And it is to be known, that the 
ſaid bill was brought four years and more before the laſt day 
of the ſaid Parliament, and within the eight years. And 
the doubt was conceived on theſe words of the exception of 
the ſaid pardon, ſcil. and now is, or the laſt day of this ſeſ. 
“ ſion of Parliament ſhall be there depending, or remainin 
C to be proſecuted :” and it was ſaid, that although this (uit 
was not depending, becauſe the plaintiff who proſecuted for 


(= Poſtea 50. b. the Queen (for every ſuit in the Star-chamber is for the (a) 
1. à. 


5 Bolt '32 Queen, and ſhe may pardon it) was“ dead; yet it was faid 


' 2 Inſt, 23. that theſe words (< or remaining to be proſecuted”) ought 


® Hard. 398, to have conſtruction in cafes where no ſuit is depending, and 
| yet may be proſecuted z and that is when the plaintiff dies, 
or will not proſecute, then the Queen's Attorney may proſe- 

cute for the Queen. But it was reſolved by the two Chief 

Juſtices and the Chief Baron, that the faid offences were 

pardoned, for theſe words, ** or cer, to be proſecuted,” 

ought to be conſtrued, to be proſecuted by the party ;” and 

the ſaid words, remaining to be proſecuted,” are added, 

to remove a ſcruple which ſome conceived, that a bill ſhould 

not be ſaid depending till the proceſs be returned, although 


(3) Amex 47, In judgment of law, the bill in lach caſe is fd (i) 0 


depending. 


VAUGHAN' 


v3 
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VAUGHAN's Cas. 
Mich. 39 & 40 Eliz. 
In the King's Bench. 


N a writ of error between Hall and Vaughan on a writ of Jenk. Cent. 2 58. 
entry in the Quibus brought in Wales: the defendant Moor 390. 

pleaded non diſſeiſtvit, and pending this plea the general par- 7 
don in 35 El. was made, by which all fines, amercements, 
contempts, &c. were pardoned, &c. and after divers conti- 
nuances the iſſue was found for the demandant, and judg- 
ment given, ſed non in miſericordia, quia (a) pardonatur, And (4) Lane 21. 
the principal error which was aſſigned was, becauſe the de- 
fendant ought to have been amerced, becauſe the general par- 
don did not diſcharge the amercement ; for it was ſaid, that the 
wrong, or the diſſeiſin was not the cauſe of the amercement, 
but the delay of the plaintiff ; for if the defendants come (5) (3) 8 Co. 6r. b. 
the firſt day and render to the demandants, they ſhall not be Cr. El. 65. 3 E. 
amerced, as 14 E. 3. Amerciament 16. 22 E. 3. 1&2. 8R. . e 
2. Tit. Amerciament 26. and divers other books are agreed. Lit. 126. b. 
And a cafe was cited in the Common Pleas, M. 15 & 16 El. Cr. Car. 564. 
vhere a Præcipe was brought againſt an (c) infant, and pend- 4 _ =_ % 
ing the plea he came of full age; it was adjudged he ſhould (c) 1 Roll. arg. 
be amerced for the delay: as it was urged, after his full age. Co. Lit. 126. b. 


$0 in the | 127. a. Mo. 394. 
in the caſe at bar, foraſmuch as there was a delay as well iz. NN 


the delay, for this cauſe the pardon did not diſcharge it. But 6 E. 3. 12. a, 
the court reſolved, the judgment ſhould be affirmed. And 
in this caſe theſe points were reſolved. 


''s 1. That the original cauſe of the amercement in the caſe The Reſolution 
at bar was the wrong and contempt of the tenant that he did of the Court, | 
not render the land to the demandant, as he was commanded | 
y the K.'s writ; and although the amercement cannot be 
mpoſed, nor the Queen intitled to it before the judgment, 

(cauſe by the judgment the wrong is diſcerned) and al- 
33 | _ ___ thougte 


alter as before the pardon, and the amercement was wholly for Kelw. 116 117, 


| Caſes of Pardons. Pin . 


(e) 1 Brownl. though the pardon comes before the judgment, yet the (a 
arr. Yelv. as. original cauſe of the amercement being pardoned, the amerce. 


V 
Latch $1. Plow. Com. 401. a. And in Quatermoigne's caſe in 47 (3) 
rn +; H.8. 21. where it is agreed, that a general pardon ought ty 
Hob. 1, 82. be taken (e) moſt beneficial for the ſubject, and mot ſtrong 


Hardr. 370. againſt the King. N + Bb, ; | 

= un 126. >. 2. It was relolved, that all ſtatutes of jeofails extend t 

. (4) Wales, for the ſtatute of 27 (e) H. 8. hath made it pa. 
Jac, 207 , par 

Cr, El. 72. cel of England; and afterwards the judgment was affirmed, 


Te - a Note; he who commits a wrong, and at the ( J firſt con. 
37 H. 6. 21. feſſes it, and obeys the King's command by his writ, ſhall 
de) Latch 22,82, not be amerced ; for prudenter facit, qui præcepto legis obten- 
_ 45 288. perat : but every one who commits a wrong, and being con- 
Poſtea 50. 2. manded by the King's writ, quod juſts et fine dilatione reddat 
Kelw. 198. a. efc, and he unjuſtly maintains the wrong on record in 
(4) 2 Balit- 54 the King's Court, and with great delay, compels the demat- 
| *) 2 H.8.8.26. dant to recover it by courſe of law, peccatum peccato addit, qu 
2 Bulſtr. 54 culpæ quam fecit patrocinia defenſionis adjungit ; and therefor 
2 Sand. 40. he ſhall be amerced. 5 2 . 
Plowd. 12 6. b. „ | 3 
T  ORLELEDE J. er Ee 
FJ Co. Lit, 126. b. 8 Co. 61. b. 2 Sand, 227. Cr, El, 65, 1 Roll. 212. Cro, Car, 564, 


WYRRA L's Cak 


Fill. 41 Eliz, | 
Gb b, 2 | 
1 | t 
In the Exchequer. q 
3 laſt. 234. IL. 40 Eliz. Rot. 188. the caſe was ſuch; Thons 0 
„ Wyrrel and Jaſper Boſvile were bound to Hen! t 
hwaits in a recognizance in the nature of a ente , l 
Feb. 35 El. of gool. And afterwards the ſaid Thug 
was outlawed in the county of York, 8 Octob. 38 K. U 
and afterwards the general pardon at the laſt Parliament 5 t 
El. was made. And whether this debt was pardoned ot f | 
was the queſtion now in this term in the Exchequer. And" 


conſiſted on two exceptions in the ſaid pardon, /cil. © And 
c alfo accept out of this pardon all debts which welf 
* be due to our fovereign lady the Queen, &c. 7 2 


ey for the 4 


« any to her uſe, by any Condemnation, recognizance, ob- 
« Jjgation, or otherwiſe, &c. And alſo except out of this 
« pardon, all goods, chattels, debts, aCtions, and ſuits already 


'« forfeited, &. 4 reaſon of any — and whereof her 
| at 


« Majeſty by her Highnefs's letters patent hath before the laſt 
« day of this preſent ſeſſion made any grant, covenant, or 
« promiſe to any perſon or perſons.” And it was reſolved, 


that by the laſt exception it is proved, that the intention of 


the . was not to include (a) debts which accrued to her (a) Lit. Rep, 87. 


outlawry within the firſt exception; for there is a ſpecial Sind. 303. 
Nag, and in a ſpecial manner for them by the laſt excep- r 


tion. Alſo the kg pardon is to be taken moſt (5) bene- 6 Co. 29. b. 
We 


| | ö 6 e Latch az, 82. 
ee ee e ee 141. Godb, 288. 


BIGGI N's Caſe. 
Trin. 41 Eliz. | 
-- "16 0s Mkt teh 


IN appeal between Shugborough and Biggins the defen- 
dant was found guilty of manſlaughter; and the queſtion El. 63a, 682. 

was, if the Queen might pardon the burning of the hand. e 114. 

And it was objeCted, that the appeal is at the ſuit of the party; . 

and now by the ſtatute of 4 H. 7. cap. 13. the burning of 

the hand is parcel of the puniſhment. As if it was 3 

that he who is attainted in an appeal of Mayhem, ſhall have 

judgment of death; in that caſe if one was attainted in an 

appeal. of Mayhem, the Queen could not pardon the execu- (e) Dyer 26 7. 

tion of death, becauſe it is the puniſhment of the offence e xr gen 

at the ſuit of the party. But on conference had with divers 1 371. 94 

other Juſtices, it was reſolved, that the Queen might (a) 3 Loft. 2 33. 

pardon the burning of the hand in an appeal, and that for Ci. £:.4% 


632, 682. | 
two reaſons. (b) 4 H. 7.0.13. 


EW. appears by the ſaid ſtatute of (4) 4 H. 7. that at Kym. 370. 
\ the common law a man who had once had the benefit Senf, Cor. 124. 


C. Hob. 294, 


ef his (c) clergy ſhould have it again, and ſo in infinitum ; (e) Stani. Co- 


Which ron. 124. . 


Y 


Moor 57 1. Cr, 


COLE OUS r...... ers bog rt > RR, nyo 


Cr. El. 682. 


(.) Raym. 3570. 
Hob. 294 


(5) Raym. 370. 


Hob. 294» 


the plaintiff hath intereſt in the judgment; and for this cauſ: 
the caſe of Mayhem, which was put on the other fide, wy 


(e] Dyer 20r, 


202. pl. 75 


3 Inſt. 2 To -/ 
(4) Cr. El. 465. 
Dy. 261. pl. 26. 
te) 2 Inft. 200. 
Moor 571. 
Cr. El. 682. 
| (e) Antea 48. b, 
Poſtea 51. a, 


(0) Moor 571. 


that although the Queen may pardon the burning of the 
hand, yet the defendant might be impriſoned at the ſuit 


(i) Raym. 370. 

Cr. Jac. 430, 431. 

6 Co. 68. b. 

2 Roll. 222. 

Hob. 294. 

5 Co. 110. 3. b. 
(&) Fitz. Impri- 

ſonment 28, 

Br. Coron. 53» | 

Br. Charter de 
Pardon 21. 


ſhall be diſcharged of his impriſonment by good conſtruction 
of the ſame act; otherwiſe the party would be lawfully dil 


And thereupon Biggins was diſcharged, - 
| [See Lord Chief Juſtice Holt's Argument in the Caſe 


„ could not pardon any part of the puniſhment in an appeal 
* (though the appellant himſelf might) becauſe a civil profe- 
 * cution, and the King could not pardon an offence againit 
%a particular perfon,” See Raym. 370, &c. Ibid. K+ 


Dyer 201, (c) & 202. and in Muſgrave's caſe in 9 El. Dye 
* (4) 261. well explained. But there it is ſaid, that the 
Queen cannot pardon the impriſonment, for that is parcel of 


may pardon the corporal puniſhment in caſe of (/ forgery, 


ed out of priſon, which act was reſolved to extend as well to 
the caſe of appeal as to the caſe of indictment ; and the Queen 


Caſes of Pardons ; Part y 


which was remedied by the ſaid act; ſo that the burning of 
the hand was to no other purpoſe but to (a) ſignify to the 
judge whether he had had his clergy before or not. | 
2. The burning of the hand is not any (6) parcel of the 
judgment, for then the Queen could not pardon it, becauſe 


well agreed. And fo the doubt in Ellen Lamb's cafe, 3 1, 


the execution of the plaintiff in the appeal. And Taverner; 
caſe, 15 El. Dyer (e) 323. was agreed by all, that the Queen 


becauſe all ſuits in the Star-chamber are but informations for 
(g) the Queen, although rhe ſuit be exhibited by the party; 
and the Queen may pardon any offence for which any ſubje& 
complains there. But if Taverner had been attainted at the 
common law in an action of (+) forgery of falſe deeds, there 
the Queen could not have pardoned it. 2. It was objetted 


of the party; for before the ſtatute of (i) 18 El. cap. 7. the 
King might in caſe of indictment of manſlaughter pardon 
the impriſonment, as appears in (4) 15 H. 7. 9. a. but not 
in appeal. And by the ſtatute of 18 El. they cannot deliver 
the priſoner before he be burnt in the hand. But it ws 
reſolved, that foraſmuch as it was enacted by the ſaid ſtatue 
of 18 El. that after clergy allowed, and burning in the 
hand, the priſoner ſhould be preſently at large, and deliver 


now hath pardoned the burning of the hand ; for this caule 
the burning of the hand being diſcharged, the party allo 


charged of his puniſhment, and yet remain perpetually in 
priſon, which never was the intent of the makers of the Att 


the Queen and Plomer. Keeling's Reports. | 


And yet at common law it feems clear, that the King 


HALL 


Part V. Caſes of Pardons. 


HAL L's Caſe 
1 | Trin. 5 Fac. l. | | 


In the Common Pleas. ; 


LICE COOKE libelled in the Spiritual Court againſt 
Rowland Hall, ſor defamation, for calling her whore, 
and had ſentence, and coſts were taxed. Et decretum fuit quod 
tredifius Rowlandus Hall foret movendus, & citandus, ad ſol- 
und expenſ. citra tale feſtum. From which ſentence the de- 
endant appealed, and before the ſaid feaſt Hall obtained the 
King's pardon, and thereupon got a prohibition out of the 
Common Pleas. And in this caſe four points were reſolved. 
I. In all caſes depending between party and party in the 
Spiritual Court, where the ſuit is only (4) pro ſalute anime, 


mm" ew” = CY = oY w SY SS» ET We AM Dd 24 14 2 a>. eee 


6 


a bar of the ſuit, for the ſuit is not to recover any damages, 
or any other thing, but only to inflit puniſhment on the of- 
fender pro ſalute anime; which puniſhment the King may 


51 


Mod, 1 55. 


(a) 4 Co. 20. a. 
a l | A bat a 4 Latch $1, Dav, 
del reformatione morum, as for defamation, or laying violent 73. 8. Hob. 82, 


hands on a clerk or the like, there the (5) King's pardon is (5) Dav. 73. a. 


192, 


ſe pardon as well before as after the ſuit begun, for in truth 
ooch ſuits are only for the (c) King., although they be proſe- (c) 2 Bulſt. 
u euted by the party, and like ſuits in the (4) Star- chamber Cr. Jac. 335. 


. eeerred by one ſubject againſt another, the King may par- 
in on them; for although a ſubject proſecutes them, yet the 2 


Juts are for the King, and to puniſh the defendants for their C 
fences and miſdemeanors by impriſonment and fine, &c. to 3 
te King. But if one libels for tithes or a contract of matri- 
mony, or for a legacy, or the like, where the plaintiff hath P 
in intereſt and property in the thing in demand, and ſen- 
tence ſhall be given for him for the thing which he libels for, 
here the King cannot pardon it, neither before or after the 
ut begun, 1 1 8 
= 


Vol. III. „ 


(4) Antea 48. b. 
50. b. 2 Inſt. 238, 


Bulſtr. 182. 
r. Jac. 335. 
Mod. 56. 


Show. 420. 


Rep. Q A. 235. 


lowd, 487. 3. b. 


(a) Cr. El. 684. 


Hob. 82. Pav. 
7 3. 4. 


(b) 3 Inft, 238. 
Cr. Car. 9, 47, 
199. Cr. Jac. 159. 
335. Noy 9. 


(e) 2 Bulſt. 182. 
Cr. Car. 68. 


Cr, Jac. 335, 


Palm. 412. 

3 Bulſt. 73. 

1 Roll. Rep. 226, 
2 Jones 67. 
3 Keb. 282. 
Cr. El. 460. 

(e) Cr. El. 460. 
Dyer 105. 


Caſes of Pardons: Pert v. 


. was reſolved that all proceedings in the Ecclefiaſtica 


Court ex officio are for the (a) King. For which cauſe, 
whatſoever the ſuit is, there the King may pardon it, for th 


are only to correct and puniſh the party for the offence o | 
crime, which the King may pardon, andnot for the particuly 


intereſt of the party. 

3. It was reſolved, that in the principal caſe, although the 
ſuit be for the King, and which the King may pardon, yet 
when ſentence is (5) given, and coſts taxed ke the plain- 
tiff, now the plaintiff hath a particular intereſt in them b 
the ſentence, which the King cannot pardon, although a day 
be given for the payment of them, ut ſupra. The ſame lay 
of ſuits aforeſaid in the Star-chamber after ſentence given, 


and coſts taxed for the party, the pardon ſhall not diſcharge 


them, But if the (c) pardon had been obtained before the 
ſentence, there the pardon had diſcharged the whole, for then 


the court could not have proceeded to any ſentence of the 
principal, and | 
but acceffary. 
(d) 6 Co. 18. b. 


by conſequence not of the coſts, which att 
4. Although the defendant hath (4) appealed, by which 
the ſentence to divers purpoſes (by the opinion of the doQors 
of the ſpiritual law) is ſuſpended, as appears in (e) 27 H. b. 
Gard. 118. 2 R. 2. Quare impedit 143. 1 H. 7. 12. 2 Mar, 
( ſ ) 105. yet by the firſt ſentence the party (notwithſtanding 
the appeal) had an intereſt im the cofts, which could not be 


diſcharged by the King's pardon. And therefore as to this 


purpoſe the firſt ſentence is not ſuſpended by the appeal. And 


afterwards a conſultation was granted for the coſts. 


[Seer Salk. 383, 384. « whether 2 conviction of deer- 


| _ flealing was pardoned by an act of general pardon,”] | 
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Mich. 29 & 30 Elis. 


In the Exchequer. 


into certain houſes in Lynn-Regis in the county of Nor- 


houſes in fee, held in ſocage, by his will in writing deviſed 
them to his wife, (now the wife of Page, who was an alien 


patent under the great ſeal made the ſaid woman a denizen, 


cs WS SF —r_ 


death of Indy, and upon that Page and his wife got an ex- 
Chancery under the great feal, which was with the true 7% 
ed to them under the Exchequet-ſeal, by which it was found 
that the ſaid woman was an alien born, &c. And in this caſe 


on, and the whole Court of Exchequer. _ 


# © 


cerns fee 
be by force of a commil- 
a 5 | fron, 


N 2 


N an information againſt Page and his wife for intruſion 


and afterwards Indy died; and the ſaid letters patent under. 
the great ſeal were corrupted and raſed in the Tefte, ſo that 
| now as they were raſed and corrupted they bore Te/te after the 


1. That the office was inſufficient and void for divers cauſes. 


Carth. 138. 


folk, on demurrer, the caſe was ſuch ; Indy ſeiſed of the ſaid 


born) and before the death of Indy, the Queen by her letters 


emplification of the inrolment of the letters patent in the 


according to the truth. And afterwards an office was found 
before certain commiſſioners, by force of a cammiſſion direct- 


theſe four points were reſolved by Sir Roger Manwood Chief 


2 Hob. 237. 
r. Car. 173. 
I Jones 217. 
Godb. 312, 


32 5. 2 Roll. Rep. 


3223 342. 

Lane 43. 

1 Bulſtr. 34. 
10 Co. 115. a. 
(b) Hob. 232. 
Cr. Car. 173. 
Poſtea 56, b. but 
otherwiſe if it 
concerns a chats» 
tle or leaſe 

for years, 


Pete 


Cane” 77 (a) Godb. 


% (Ir Co 42. a. 


(e) 1 Roll. Rep. 
395. Cr. Car. 
461. Doct. pla- 


Moor 32 5. 
2 Anderſ. 33. 


(e) 1 Jones 78, 
79, Moor 325. 


47. Golblb. 29, 
102. 2 Sid. 148. 


(Ee) Hardr, 118. 
Co. Litt. 225. b. 


(0) 2 laſt. 283. 
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5 fon under the great ſeal of England. There is another of. 


fice, and that is called an office of (a) inſtruction, and thai; 
when the eſtate of the land, &c. is lawfully in the K. before, 
but the particularity of the land, &c. doth not appear of re. 
cord, ſo that it may be put in charge. As if one be (3) x. 
tainted of high treaſon, all his lands, &c. are preſently by the 
Nat. of 33 H. 8. c. 20. in the King : or if the King's tenant 
commits felony and is attainted, and dies, in theſe and the 
like caſes the eſtate of the land without any office is in the 
King: but it doth not appear to the Court of Exchequer of 
what lands the perſon attainted was ſeiſed, at the time of his 
attainder or after; and if that be found by office by force of: 
commiſſion under the Exchequer- ſeal, it is a ſufficient re- 

cord to inſtruct the King of the certainty of the land. &c. by 
which it may be put in charge. 4 8 

2. It was reſolved, that the (c) office was inſufficient, be- 

cauſe it doth not appear what authority the commiſſioners had, 
but generally, inguiſitio capta, ec. coram, eic. virtute cujuſ 
dam commiſſions eis diret?, and for divers other groſs imperfe- 
tions the office was adjudged juſufficiennt. 
3. It was reſolved, that in the caſe of an alien, (d) per 
ſon attainted, ſo long as he lives, the King's villain, aliens 
tion in mortmain, condition broke, alienation contra finn 
collationis, and the like, the inheritance or freehold of the 
land is not veſted in the King, till (e) office found under the 

reat ſea], for that is an olce of intitling, Vide 35 E. 3 
Villenage 22. 8 E. 4. 4. 9 H. 7.2. Mortmain, 2 H.7.8. 
Condition, 29 H. 8. Charter de Pardon B. 59. The King“ 
tenant attainted of felony, 7 E. 4. 29. & 11 1. 4. 26. If an 
alien and a ſubject born, purchaſe lands to them and to thei 
heirs, they are jointenants, and ſhall join in an aſſiſe, aud 
till office found the ſurvivor ſhall hold place. Plow. Com. 
Nichol's caſe, fol. 477. & 11 Eliz. Dyer 283. Alien bor 
Vide Stanf. Prerogat. Regis, cap. 18. fel. 5 3. 8 
4. The great queſtion of the caſe was, whether the de 
fendent ſhould plead the ſaid (g) exemplification of the inrolm. 
of the ſaid letters pat. of denization by force of the ſtat. of 3 
6. c. 4. or 13 El. c. 6. And it was öbjected that neither a 
exemplification, nor a con/at of any letters patent were pleat 
able at the common law; for as it appears by the preambles of 
both ſtatutes, that this caſe of denization was out of the words0 
both ſtat. for the words of the purview of the ſtat. of 3E-( 
6. are, * All and every perſon or perſons, bodies politic c 
«© corporate, which lawfully ſhall or may claim by force“ 


any patent made ſince 4 Feb. 27 H. 8. &c. and all other 


ec that now have, or hereafter ſhall have any good or JaylUl 
s eſtate, right, title, rent, profit, &c. of, in, to, ot out 0 
% any lands, tenements, hereditaments, or offices Un! 
4c der any ſuch patentee or patentees, &c. ſhall and * 
e &c. make and convey to themſelves title, &c. unte 10 
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« ſaid honours, lands, tenements, offices, and other the pre- 

„ miſes, &c. by, from or under the ſaid patentees, or any of 

« them, &c. by ſhewing forth of any exemplification or 

« conflat of the roll, &c.” And in the caſe at bar, the wo- 

man doth not claim any eſtate, right, title, &c. of or in 

any lands, tenements, &c. by force of any letters patent, 

but only to be made denizen, which extendeth only to abi- 

Jiry and capacity of her perſon, and not to any lands, te- 

nements, nor unto any thing iſſuing out of them. And it 

was objected, that this caſe was out of the ſtatute of 13 Eliz. 

cap. 6. for the the letter of that is, “ That all and every pa- , 16. 282. 

« tentee and patentees, their heirs, ſucceflors, executors, 

« and aſſigns, and all and every other perſon and perſons, _. i 
« having by or from them, or any of them, or under their _ 

6 title, any eſtate, or intereſt of, in, or to any lands, tene- 

« ments, hereditaments, or other thing whatſoever to ſuch. 

e patentee or patentees heretofore granted, &c.” By which 

it appears for the reaſon aforeſaid, that he who claims to be 

made a denizen is out of theſe words; alſo the ſtatute doth 

intend ſuch hereditament, or thing only, as may be aſſigned 

or transferred over, which appears by the ſaid words. And 

all and every perſon and perſons having by or from them, &c. 

« any eſtate, &c. of, in, or to any lands, &c. to ſuch patentee, 

“Kc. granted.” But when the Queen by her letters patent 

makes one a denizen, it is individual and incident inſepa- 

rable to the perſon of him who is made denizen, which can- 

not be transferred over ; and therefore this caſe is out of the 

faid act: but it was thereunto anſwered and reſolved by the 
A 1 

1. That it was true, that neither an exemplification nor a Carth, 138. 

conſlat was pleadable; and to be ſhewedto the court at the com- 5:0: Mit: 225+ b. | 

mon law, becauſe they were but the * tenor of the inrolment, palm. 62 

and the tenor of a record is not pleadable by the law. And See x Salk. 

vith this the preamble of both the ſaid ſtatutes agrees, and 660. 
the atute.of 6 R. 2. cap. 4 $ OE 
2. It was reſolved, that the ſaid act of 13 Eliz. did extend pea. pl. 21;. 
to the ſaid letters patent of denization ; for it was a great 2 Bulſtr. 34, 
queſtion conceived on the ſaid act of 3 E. 6. whether the pa- 

_ tentee himſelf might plead the exemplification or Con- 

fat of the inrolment of his own letters patent by reaſon 

of the ſaid words in the body of the act, “ Shall and 

* may, &c. make and convey to themſelves title, &c. unto - 

« the ſaid honours, lands, tenements, &c. by, from, or under, 

* the ſaid patentees, &c.” 50 that by the words of the act, 

the patentees themſelves were left to the common law. ide by, 167. pl. 13. 
1 Eliz, Dyer 167. Sir Tho. Wrothe's caſe ; for the remedy 

whereof, the ſaid act of 13 Eliz, was made, which 

u more liberal and beneficial than the ſaid act of | 

3 E. 6. for that by expreſs words extends to all patents Co. Lit. 225. b. 


1 


whatſoever, without any reſtraint: ſor it was reſolved that 
| N 3 theſe 


Q. Rep. QA, 
97- 


(a) DoA. pla. 
213. 


(50 Palm. 87. 


Br. Patents 97. 
Br. N. C. 192. 
(c) Palm. 62. 

Br. P atents 38. 


(d Co. Lit. 
225. b. 


* may ſerve to and for ſuch title, claim or matter;“ and there. 
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theſe words, “ All and every patentee and patentees, their 
« heirs, ſucceſſors, executors, and aſſigns, is a diſtinct claue 
of itſelf, and extends to all letters patent whatſoever, either 
concerning lands, &c. or perſons, &c. or any thing or mat. 
ter whatſoever. For in the next clauſe the words are, any 
lands, tenements, or hereditaments, or any thing what. 
© ever.” And afterwards towards the end, © as ſhall and 


fore this act doth extend to letters patent of creation of (4) 
dukes, marquiſſes, earls, viſcounts, barons. Alſo to pardong 


of treaſons, felonies, &c. outlawries, infranchiſements of pl 
villains, and all other letters patent which at the time of the 10 
exemplification or cenſtat are in force, not lawfully ſurrender- 15 
ed, or cancelled, concerning any inheritance, freehold or "6 
chattels, or any other thing, or matter, real, perſonal, or 7 
mixed whatſoever. Vide the opinion of Mervin in (0) 32 Hl. 1 
8. Tit. Patents Br. that a con/tat was pleadable at the com- 8 
mon law, but not an Inſpeximus. And the opinion of (e) ti 
Fiſher, 12 H. 7. 12. b. & vide lib. intrationum, aid granted * 
on pleading of a conſlat. But by this reſolution you will bet. p 
ter underſtand the law in theſe caſes. 1 a 
Note, reader, foraſmuch as the ſaid acts of 3 E. 6. & U; jy 
Eliz. extend to make an exemplification or conflat of the in- y 
rolment of letters patent pleadable, it is requiſite to ſhew you Wil 4 
the difference between an exemplification and a confat, and / 
the ſignification alſo of thoſe words by which letters patent art 
commonly called (4) Inſpeximus, Innoteſcimus, et Vidimus : and 
it is to be known, that an exemplification, and an Inſpeximus, ; 
as an Innoteſcimus and Vidimus are all one: an Inſpeximus or a 
exemplification begins in this form; Elia. Dei gratia, ei. | 
omnibus, etc. inſpeximus (e) irrotulament® quarund” literar pa- 


ſuch form, Nos autem tenorem literarim paten', pred', etc. ad 
requiſitionem A. B. duximus exemplificand* per præſentes. In 
cujus rei teflimonium, ete. And it is called Inſpeximus, becauſe 
it begins after the King's ſtyle with this word Inſpeximns: and 


ten, etc. and recites them de verbo in verb, and concludes in 


it is called exemplification @ re ipſd, becauſe the record is 
thereby exemplified, as appears by the end of it, duximus ea” 


emplifcand per preſentes.. And a Conflat after the King's ſtyle 


Poſter” reperir' centigerit, nobis in Canceil naſir præd 


begins; Conſtat nobis per iuſpection Rot Cancel nejir@ quid 


Dom Henri nuper Rex Angliæ ccav' pater noſter præchoriſſi. 


mus literas ſuas patentes fieri feat in has verba : Henric Dei gratiny 


etc. and recites all the letters patent de verbo in verbum, and Col 
cludes, Nos autem pro es quad litere patentes pradie? funt caſua- 
liter amiſſæ, ſicut A. B. nobis in Cancel nftra perſonaliter conftutut 
ſacrament” præſtitit corparale, et quod ipſe literas præd', ſi eus mr 
Can, reflituerit 


i cancelland 
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cancelland” tenorem irrotulamentꝰ præd' ad requiſitionem J. S. dux- 
imus exemplifie per praſentes. In cujus, c. And it is called 
a Conſtat, becauſe after the King's ſtyle it begins with this 
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word, Conflat, And it is to be obſerved, that by none of them 
any thing is exemplified, but the tenor of the record. Alfo 


by that it appears, that a man cannot have a Con/tat without 


an affidavit, as by the form of the Conſtat appears. But an 


Inſpeximus may be obtained without affidavit. An Tons 
or Vidimus are all one, and are always a charter of feoffment, 
or ſome other inſtrument which is not of record; and the 
Innoteſcimus begins in this form; Regina, &c. omnibus, &c. 
Inſpeximus quoddam ſcript' fact per A. B. Radulpha D. figilÞ 
ipfrus A. figttP (ut dic“) in has verba; ſciant præſentes, &c. and 
recites the inſtrument de verbo in verbum. Et hoc omnibus guo- 


3 Inſt. 373. 
Co. Lit. 225, b. 


rum intereſt aut intereſſe poterit in præmiſſis innoteſcimus per 


præſentes. In cujus rei, c. And it is called Innoteſcimus, be- 


cauſe of this word Innoteſcimus in the end of it. And ſome- 


| times it begins, Vidimus quoddam ſcriptum, &c. and then it is 
called a Y:dimus : for the antiquity of an Inſpeximus or exem- 
plification in the form that now is uſed, I have read in the chro- 
nicles of the monaſtery of St. Martin of Battaile, that King 
Henry the Firſt invented the ſaid -form : for theſe are the 
words of the chronicle ; contigit unam ex chartis Will' fundataris 
de Bello vetuſtate difſokui, unde Odo Abbas a Rege Hen. petit, ut 


ſgillo ſuo remunita renovet'. Rex aſſentit. Ac ubi in chartis anti- 


quis poſterior ſolet ment ion facer* prioris in hujuſmodi verbis: ſicut 


charta talis Regis vel hominis teſlatur. Rex Henr', ne clauſula 


lla reſeriberet*, ſed aliam antea inuſitat', ipſe dictavit hoc modo, 


| quomam inſpeximus chartam Mill' &c. (recitans totam priarem 
cartam.) Et inclytus Rex reddidit hanc rationem fadti ſui. Si 
enim (inquit) clauſula, que ſuppreſſa eſt, minime inſerta fuiſſet 


charta poſterior fine prior modicum conferret, nunc vero, nullo de 


pracedente facta mentione, hæc charta ſola ſufficit, etiamſi omnes 


alli deperiiſſent, quoniam ego ipſe, que in perſona vidi, teſtiſico. 


[Note ; the reaſon here given ſeems rather monaſtic than 


legal; ergo quere.] 
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0 Carth. 342. 


1 And'erſ. 173, 
174, 175, &c. 

3 Leon. 124, 
125, 126, &c. 
Moor 199, 200, 
201, &. 

e.. El. 85 5. 


Gols ſb. 15, 16, 
17, 18, 19, 20, 


21, &c. 


Part V. 


KNIGHT 's Caſe. 
Mich. 30 & 31 Eliz. 


In the Common Pleas. 


T* an action of treſpaſs between Knight and Breech, the 
caſe was: the prior of St. John's of Jeruſalem, anno 29 
H. 8. made a leaſe by deed indented with the aſſent of his 
Convent under their common ſea], of divers houſes in Clerken- 
well in the county of Middleſex for years yet enduring, yield- 
ing the yearly rent of 51. 10s. II d. at four feaſts in the year, 
uſual in the city of London, ſcil. for one houſe 31. 116. 
for another 20s. and for the other houſes ſeveral rents reſidue 
of the ſaid rent of 5 l. 10s. 11 d. with condition, that if the | 


ſaid rent of 51. 108. 119. be behind in part or in all, at any 


of the ſaid feaſts, that then the ſaid Prior and his ſucceſſors 
ſhould re-enter. And afterwards the ſaid priory and all the 
poſſeſſions thereof came to King H. 8. by ſurrender of the 


ſaid Prior and Convent, and by the ſtatute of 31 H. 8. which 
King in the 36th year of his reign by his letters patent under 


his great ſeal granted one of the houſes (for which 20 s. of the 
rent was by the ſaid leaſe referved) to the leſſee, and another in 
fee, and afterwards the leſſee died; and afterwards it was found 


by inquiſition, in the county of Middleſex, anno 26 Eliz. by 


force of a commiſſion under the Exchequer-ſeal, that 375. 
d. parcel of the ſaid rent of 51. 10s. 11 d. reſerved by the 
ie demiſe for the reſidue was behind at the feaſt of St. Mi- 


cChael fora quarter of a year then laſt paſt: and that the faid 


feaſt of St. Michael was one of the uſual ſeaſts of - payment in 


London; and that afterwards the Queen, before the commit 
fion returned, and before any entry or ſeizure by her, by her 


Ieners patent under the great ſeal, granted the reſidue 


Part V. KnicnrT's Caſe, 


of the houſes to one in fee, who made the leaſe to the plaintiff 


Knight,' on whom Breech the defendant the aſſignee of the 


executor of the firſt lefſee entered, againſt whom Knight the 


plaintiff brought an action of treſpaſs. And this notable caſe. 


was often argued at the bar in the Common Pleas, and after- 
wards openly by the Juſtices at two ſeveral days; and becauſe 
the court was divided in opinion, this caſe was argued in the 
Exchequer Chamber before all the Juſtices of England. And 
after argument at bar, and divers conferences had amongſt 
the Juſtices at Serjeants Inn, it was adjudged for the plaintiff : 
and in this caſe theſe points were reſolved. » 5 
1. That it was one entire leaſe, and conſiſted on ſix uni- 
ties: 1. The demiſe is made by one word of demiſe. 2. To 


one leſſee, 3. To have one beginning. 4, One term of 


| years. 5. One determination of it. 6. One reſervation of rent 

in groſs at the firſt ; and the (videlicet) afterwards doth not 
make a ſeverance of it, as this caſe is, but is rather a ſeveral 
declaration of the ſeveral values of each parcel, by which it 


appears how and for what rates the (a) whole rent of 51. 10s. (% 3 Bolte. 
11d, is reſerved. But it was reſolved, that on one leaſe 25½. 
ſeveral yearly rents by apt words might be reſerved, for the reg 
reſervation of the rent is not of the ſubſtance of the leaſe, for , Roll. 448. | 


a leaſe may conſiſt without any reſervation, either for part, 


or for the whole. And therefore it a man makes a leaſe to B. 


of the manors of Dale, Sale and Down, to have and to hold 
to him the ſaid manors for 21 years, rendering yearly out of 
the manor of Dale 101. in that caſe the manor of Dale is only 


charged with the ſaid rent, and the manors of Sale and Down 


are not charged with it; and in that caſe the rent is incident 


to the reverſion of the manor of Dale only; and if in that caſe 


the leſſor grants over the reverſion of the manors of Sale and 


Down, yet the whole rent of 101. doth remain with the leſſor, 
and the leffor or his leſſee cannot diftrain for this rent in the 
manors of Sale and Down: and in the ſame caſe the leſſor 
might have reſerved a rent of 10 l. out of the manor of Dale 


during 5 years, and 10 l. out of the manor of Sale during 10 


years, and 161. out of the manor of Down to commence 10 


years after, and one on a condition precedent, another on a 


condition ſubſequent, and the third abſolutely, and to be paid 
| at ſeveral days and places; in which caſes without queſtion 
the rents are ſeveral ; and for the rent of the. one, the leſſor 
cannot diſtrain in any of the other: and a ſurrender of one 
manor will not extinguiſh the rents for the others. And there- 
with agree 14 Eliz. Dy. in Winter's (5) caſe 308 & 309. 
| by three Juſtices, 17 E. 3. 75. b. 17 AM. p. 10. & 9 E. 3. 12. 
And ſuch conſtruction agrees alſo with the true intent of the 
Parties, which is always to be obſerved, when it may by 
ED | reaſonable 
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Poſt. 55 b. 


205. | 

1 Anderſ. 174. 
Cr. El. 341. 
3 Leon. 124. 
Goldſb. 16, 19. 
Hob. 172. 

2 Roll. 448. 
Cr. Car. 154. 

2 Bulſtr. 281, 
282. Dy. 308, 


309. pl. 75» 
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5 Co. 8. 2. 


(s) 3 Bulſtr. 2 56. 
Hob. 172. 
Ley. 77. 

2 Roll, 448. 
Moor 52, 98. 


1 Salk. 290. 

(6) Co. Lit. 36. 
a. 183. b. 301. b. 
i Bulſtr, 282. 
(e) 1 Co. 76, a. 
2 Co. 72. d. 


8 Co. 95. b. 
3 Keb. 288. 
IMod. Rep. 109. 
2 Jones 69. 
(d) Antea 55. 4. 
Dyer 308, 30g. 
Moor 98. 
4 Co. 52. b. 


(e) 1 Roll. 472. 
Co. Lit. 215. a. 
4 Co. 120. a. 

Styl. 316, 317. 


Fitzgib. 9, 92. 


ce 4b. 


2 Inſt 681. 
Co. Lit. 19. b. 
13 E. 4 8. 4. 
Plowd. 246. b. 
8 


Re Argument 


60. 1 Roll. 
Rep. 167. 
Noy 182 
Mot 416. 
Godb. 317. 

7 Co. 12. b. 
Dav. 75. as b. 
48011 Hf 4. 


37 9. ö 


before. For the parliament which gave it the 


KnicnrT's Caſe, Part v. 


reaſonable conſtruction conſiſt with the rule and reaſon of the 
law. Vide 29 E. 3. 39. 29 Al. p. 52. 18 Eliz. Dy. 350. 
5 Aſſ. p. 6. 7 Aﬀ. p. 1. 15 Aſſ. p. 11. But in the cafe x 
bar it was reſolved, that the rent was (a) entire, becauſe fir 


the leſſor reſerves the yearly rent (in the ſingular number) of 


51. 10 8. 11d. And afterwards when the leſſor comes to his 
condition for payment of the ſaid rent, the condition is alſo 


in the ſingular number, /c/. if the ſaid rent of 51, 105. 119. 
be behind in part or in all, ſo that it agrees with the words 


of the indenture (which import the intent of the parties) that 


in this caſe it ſhould be one entire rent; and if it ſhould be 


ſeveral rents, then a queſtion might be made of the validity 
of the condition, which extends to the ſaid rent, &c. in the 
ſingular number, ſed (Y) benignæ faciendæ ſunt interpretationes 


* chartarum propter ſimplicitatem laicorum ut res (c) magis valeat 


quam pereat, And by this conſtruction all. the parts of the 
ſaid indenture well agree with themſelves, and with the law 


alſo. And the difference between this caſe and the ſaid caſe 


of (4) Winter is, becauſe there the reſervations are ſeveral, 
and here (on conſiderations of the whole indenture) entire, 
quod nota bene. 


2. It was reſolved, that admitting they had been ſeveral - 


rents, yet foraſmuch as the condition was entire, giving one 


entire entry into the whole for default of payment of any part, 


by the ſeverance of any part of the reverſion (if it was in the 
caſe of a common perſon) (e) the whole condition would be 
deſtroyed. And therewith agrees the judgment in the faid 
caſe of Winter, 14 Eliz. Dyer 308, 39. 


3. The great doubt was, whether this being in the King's 
caſe, if the condition by the ſeverance of part of the reverſion 
be deſtroyed or ſhould be apportioned. And, 1, It was ob- 


jected, that the leaſe in the caſe at bar was made by common 
perſons, and the reverſion thereof was veſted in the King by 


their ſurrender, and by the act of 31 H. 8. in which caſe the 


King cannot take it in other manner than the ſubject had it 

4 ſhall 
bind the King as well as the ſubject, and his prerogative 
ſhall not be extended to do /f) wrong or injury to any 


ſubject, as it is held in 13 E. 4 8. a. 19 H. 6. Br. Quin- 
zim. 5 E. 3.6. 17 E. 3. 40. Stamford 543. Plow. Com. 
Nichols's caſe 246. 2. It was obj2Cted, that if the condition 


in this caſe ſhould be divided, the law and nature of the 


thing would be altered by the King's grant, and that the 
King cannot do, for he cannot alter nor change the law or 


cuſtom of the land by his patent. Yide 11 H. 4. (g) 73 
37 H. 8. Patents Br. 100, &c. 3. If the condition ſhould be 
divided, he would make two conditions of one, and the leſſee 


would be ſubject to two, and for the non-payment of the rent 


to one, the other might enter, and many abſurdities would 
follow thereupon ; all which will be avoided, if according to 


iy the 


I 


| 
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the rule of law the condition ſhall not be divided. But on 
great deliberation, and the Juſtices of the Common Pleas 


56 


(a) 2 Bulſtr. 28 1. 
Style 31 6. 
Co. Lit. 215, 3. 


having divers conferences with Wray Chief Juſtice of Eng- 1 Roll. 472. 


land, Manwood Chief Baron of the Exchequer, and all the 
other Juſtices, at laſt, on mature confideration it was reſolved, 


that the (a) patentee of parcel ſhould not take advantage of (e) Þlowa. 50 


(% 1 Roll, 472. 
1 Co. 52. 

Co. Lit. 215. a. 
2. 


the condition; but as to that part of the land demiſed, it was Goldſb. 20. 


altogether diſcharged of the condition. But it was alſo re- 
' ſolved, that as to the reſidue the condition (b) remained with 
the reverſion which the King hath, and ſo no prejudice to any 
party, nor wrong done to any by the King's prerogative, nor 
the King by his grant doth not alter the law, For the law 
makes a difference between the King's grants, who always 1s 


preſumed to intend ardua regni pro bono publics omnium, Cc. 


and the grants of ſubjects who may follow their private buſi - 
neſs ; for the grants of ſubjeCts are always taken moſt ſtrong 
againſt them, but the grants of the King are taken and inter- 
preted by a favourable and beneficial interpretation, ſo that 
no prejudice ſhall accrue to him by conſtruction or 1mplica- 
tion on his grant more than he truly intended by it. And 
therefore if the King grants land to J. S. and his heirs, and 
in truth J. S. is the King's villain, it ſhall not (c) enfranchiſe 
the villain by implication. The ſame law of an (4) alien born, 
17 E. 3. 39. (e) the advowſon of a Prebend held of the King 
was aliened to an Abbot and his ſucceſſors; and the King 
granted to the Abbot and his ſucceflors, that the Abbot and 
his ſucceſſors ſhould hold the Prebend to his own uſe, yet he 
thall ſeize the advowſon for the alienation in mortmain, and 
ſhall deſtroy the appropriation, for he ſhall not be ouſted of 
his right to the advowſon by implication. And in 2 R. 3. 4. 
21 E. 4.46. & 34 H. 6. If two (/) are indebted to the 
King, and the King releaſes to one, it ſhall not diſcharge the 
other. And in 6 H. 7.1 
all {g) demands, a right of inheritance ſhall not be releaſed. 
21 H. 7. 7. The King grants lands in fee on condition that 
he ſhall not (%) alien, it is good; but in all theſe caſes it is 
otherwiſe in the caſe of a common perſon. And in many 
cales the King, who claims by a ſubject ſhall be in a better 
caſe in reſpect of the dignity and prerogative incident by the 
law to the royal perſon of the King, than the ſubject himſelf 
by whom he claims. As if the King has a rent-ſeck by 
attainder of treaſon, or by grant, (i) he ſhall diſtrain for 
it not only in the land charged, but in all his other lands, 
and yet the ſubject by whom he claims ſhould not diſtrain 
for it, If a ſubject has a (4) recognizance or bond, and 
alterwards is outlawed, or attainted, the King ſhall ſeize 
al the land of the conuſor, or obligor, whereas he him- 
lelf could have but a moiety: ſo in the caſe at bar, the King 
mall take advantage of the condition without (m) — 
=: | an 
Br. Entry congeable 88, (m) 


* 


5. 11 H. 7. 10. if the King releaſes 


2 Sid. 81. c 

(4) 3 Leon. 233. 

Plowd. 502. b. 

(e) 7 Co. 14. b. 
| 72 3 Leon. 243. 

a 
1 H. 7. 13. 2. 
Br. Charter de 
Pardon 36. 

2 Inſt. 239. 
| (2 Co. Lit. 
291. b. 

(b) Lit. ſet, 
360, 361. 
Co. Lit. 223. a 

3 Leon. 126, 

127. Moor 204. 
Goldſb. 19, 22. 
4 Co. 3. b. 

6 Co. 41. b. 
Hob. 170. 

Br. Condition 
82, 135. 

Dr. & Student 
39. 4 123. 22 
21 Hf. 6. 33. b. 
8 H. 7. 10. b. 
13 H. 7. 23. 3. 
21 H. 7. 8. a. ; 
Br. Prerog. 102. 
21 E. 4. 47. a. 
Plowd. 77. a. 

(i) 5 H. 7. 38. b. 
3 Leon. 125. 

13 E. 4. G. a. 

2 Inſt, 131. 
4 Inſt. 119. 
Antea 4. A. | 
Hardr. 24. 
Plowd. 239. a. 
243. b. 343. 2. 
3 Co. 13 Br. 
Prerog. 68, 77. 
Fitz. Grant. 47. 
44 E. 3 45. a. 
Fitz. Frerog. 7. 
Br, Diftreſs 6, 
49. Goldſb. 17. 
(k) 3 Leon. 125. 
Goldlb, 17. FW, 
Plowd. 243. a. 
(4 4 Co. 73. a. 
Moor 210, 296. 
2 H. 7. 8. b. 
Plowd. 24 3+ 8. 
Fitz Prerog. 10. 
Br. Prerog. 101. 
Br, Condit. 125. 
Cr.] Jac, 513. 
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KnicaT's Caſe: Part v. 


and yet the Prior himſelf, under whom the King claims, 


F. N. B. 142. f. 


Hard. T5. 
Lane 41, 42. 


could not re-enter for default of payment of the rent without 


a demand made, And if the King purchaſe a ſeigniory of 
which land was held by poſteriority, the King ſhall be in a 
better condition than the ſubject from whom he claims, and 
ſhall have the priority. And ſo likewiſe ſhall his grantee have 
in ſuch caſe, as it is held in 24 E. 3. 65. Garde 27, 47. 

4. It was reſolved, that although there was 37 8. 5 d. which 
was found to be behind at Michaelmas, which was more than 
was due at any one quarter of the year, yet it is ſufficient for 


the King when the office hath matter and ſubſtance ; for the 


ſole and ſubſtantial point, which proves the breach of the con- 


dition, is the non-payment of the rent, or any part of it; 


and it is not material how much rent was behind, for if any 


part was behind it is ſufficient ; and the party, who traverſes, 
ought not to traverſe that the ſaid ſum of 37s. 5d. was behind, 


but that the ſaid ſum of 37s. 5 d. or any part of it was behind; 
and every office being the finding of lay people, which hath 


matter and ſubſtance, ſhall ſerve the King, although the man- 


1 Anderſ. 177. 


Cr. Car, 100, 
173. Mo. 296. 


Dyer 14. pl. 6. 


_ uſual feaſts in London, being another county. 


ner of it be not ſo formal as it might be. And therefore if it 


be found, that the rent for one whole quarter was behind, and 


in truth but part of it was behind, it ſhall ſuffice for the King, 
Alſo that the jurors in Middleſex might find which were the 


5. It was reſolved, that although without office the leaſe 


was not void, becauſe a clauſe of re-entry is only reſerved, as 
appears before, and no limitation, that for non-payment the 


leaſe ſhould be void, and although the office was not returned 
before the date of the patent; yet foraſmuch as the office was 


found before the grant, and afterwards it was returned of te- 
cord, the grant was good; and that in this caſe of re entry, by 


the office without ſeiſure, the leaſe was void, 


Er. El. 85s. 
Cr. Car. 173. 


10 Co. 115. a. 
Antea 52. 4. 
Hardr. 15. 


ſolutions, had judgment to recover. as 


6. It was reſolved, although the commiſſion was under the 
Exchequer-ſeal, yet foraſmuch as thereby a chattel, /c:/. a leaſe 
for years, ſhall be void, the inquiſition found by force thereof 


was good enough, although the commiſſion was not under the 
great ſeal. = 8 | 


And ſo note a difference between this caſe and Page's caſe 


before. And afterwards the plaintiff, according to theſe te- 
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SPEC O T's Caſe. 2 
x Salk. 373. 


Hil. 32 Eliz. 


In theKing's Bench, on a Writ of Error. 
HUMPHREY SPECOT, Eſq. and Elizabeth his wife, , Leon. 198, 
42 Paſch. 28 El. brought a Quare impedit againſt the Biſhop 199, &c. 
of Exeter, and declared, that John Arſcot was ſeiſed of the 3 
manor of Tedcote in the county of Devon, to which the ad- N Jene. 
vowſon of the church of Tedcote was appendant in fee, and Cent. 258, 259. 
held it in ſocage; and being ſo ſeiſed, 1 Jan. 4 & 5 Ph. & M. 3 
by his will in writing deviſed the ſaid manor with the appurt. 
to which, &c. to the ſaid Elizabeth for term of her life, and 
died, by which the ſaid Elizabeth entered into the faid manor, 
and was thereof ſeiſed for term of her life, and took to huſ- 
band the faid Humphrey, and they preſented to the ſaid 
church, then being void, David Walter who was admitted, TE 
inſtituted and inducted in time of (a) peace, &c. And after- () Pod. pl. a. 
wards the church became void by the death of the ſaid David 
Walter, and yet is void ; and fo it doth appertain to the plain- 
tiff to preſent, and that the Biſhop did diſturb them, &c. 
The Biſhop pleaded, that the ſaid church fuit infra dioceſ. 
uam, quodque ipſe nihil habet, nec habere clamat in eccleſid illa, 
Sc. niſt admiſſion, inſtitution” & induction perſonarum, Ac. And 
that the ſaid church e/t beneficium cùm cura animarum, Sc. And 
that the ſaid David Walter 24 Nov' 27 died, & quod eccleſia 
prædicta vacavit, ipſa Epiſcopo adtunc ejuſdem eccleſiæ ordinario 
exiſten'. Et ulterius idem Epiſcopus dicit, quod predie? Humria 
infra ſex menſes, proxim poſt mortem predic David, apud 
cavit' Bxonte, in com” ejuſdem civit* preſentauit eidem Epiſcopo 
tunc ordinar eccleſ. pred! guendam Fohannem Holmes ut 
clericum ſuum, ad eccleſiam prædictam fic vacantem, eun- 
dem Epiſcopum requirens quod ipſe eundem Johannem Holmes 
admittere, ipſumgue in cad ecelefia inſtituere, & inducii 
facere dignaret: ſuper quo idem Epiſe, ut eccleſ. pred 
ordinarius, apud, &c. pred' Fohan' Haimes ſic præſentat de 
babilitat & idoneitate ſud in hac parte, ſecund leges eccleſiaſt' 
Exammav', ut de jure debuit : et ſup hujuſm' examinatio- 
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2 Os SpEcor's Caſe, Patty 
nem ſuam, idem Epiſc adtunc £9 ibid? invenit prefat' Fobany 


Caſes in Parl. pad) bot ſchiſmaticum inveteratum, ac eundem Johann” Holmes 


TIO. ed occaſione per legem ſacroſanct' cecleſ. fore perſonam inhabil, & 
minime idoneam, ad acceptand aliquod beneficium cum cura anima- 
rum, per quod idem Epiſcopus ut eccleſ. illius ordinarius adtunc & 

ibidem retuſavit admittere præd Johann Holmes ad ecclefiam pre. 
diftam ; and pleaded that he of the cauſe of refuſal aforeſaid 
gave notice to the ſaid Humph. &c. upon which the pl. did de. 
mur in law; and it was adjudged in the Com. Pleas, that the 
Biſhop's plea was inſufficient, becauſe he ſhewed generally 

(a) Doct. pl. 60, that he was (a) ſchiſmaticus inveterat', And on this judgm. a 

7 Noll. Rep. 136, writ of error was brought in the King's Bench by the ſaid 
3 Biſhop, and tu o errors were aſſigned in the record. 

329. 3 Leon. I. Becauſe no preſentment was alledged in the deviſor, but 
_— And.199- only in the deviſees for life; but non allocatur, for the (6) pre- 
To * ſentment of the leſſee is a ſufficient title for himſelf without 
(4) Dot. pl. 301. queſtion, (c) 8 H. 5. 10. | 15 


Poſtes 97. b. 2. Error was aſſigned, that the court erred in law in giving 


. 379. judgment againſt the Biſhop for the inſufficiency of his plea, 


Cr, El. 518. Where his plea was ſufficient. And it was objected by the 
Moor 456. Biſhop's counſel, that the Biſhop need not ſhew any particular 


F. N. B. 33. h. ſchiſm, for if he ſhews it, the court cannot either decide or 


' x Leon. 230. examine it, becauſe it is a ſpiritual thing which lies not in 


TE 5. 4. b. their conuſance, as it is held 27 H. 8. 14. a. b. That for 
— De im calling a man (4) heretic, no action on the caſe lies in our law, 
(d) 2 Inſt. 6371. for thoſe of the com. law cannot determine what is hereſy; 


4 Co. 17. 2.20.2: and in 15 H. 7. 7, 8.4. it is agreed by all the Juſt. that the 


Hob. 296. 


. Biſh. in examination is judge, and not a miniſter, and there- 
B « AQ fh 1 ; . . J g 3 . - 5 , . a 
= . ton urs fore the law gives faith and credit to his judgm. And it was 
* 6 Mod. 169. ſaid, that it is a good cauſe * to remove a (e) Coroner from 
OS 4. b. his office generally, becauſe he is minus idoneus ad officium i lu 
F. N. B. 163. n, 1 . ' . 
Poſtea 58, b. exeguend, as appears by the Regiſter and F. N. B. 163. But it 
was anſwered: and reſolved, that the plea of the Biſh. was in- 


(Y Golaſb. 36. ſufficient. Firſt, it is declared by the ſtat, De ( H articul cleri, 
Dyer 293. Pl. 3. c. 13. that De idonietate perſon” præſentat' ad benefitium eccliſiaſi 
2 Inſt. 631. de 1 o o * ; . . "EO X 9 
Articulis cleri pertinet examinatio ad judicem eccleſiaſticum, Sc. ut propter defect 


eap. 13. 2 Co. ſcient & aliarum cauſarum rationabilium : ſo that it appears there 


ee ought to be a reaſonable cauſe, & cauſa vaga & incerta non 


e 57. &ft rationabil:s, for it is commonly ſaid, quod doloſus verſatun 
Moor 321. in univerſalibus: and by the reaſon which hath been made, 


23 Ed. 3. 


* Res PL that the general allegation of the plaintiff ſhould be good in 


the caſe at bar, it is good, becauſe the Biſhop in examina- 
tion is judge; by the ſame reaſon it may be maintained that 
he may refuſe any clerk, becauſe non ef? idoneus generally, 


(e) 2 Sid. gy. Ot becauſe he is (g) criminoſus generally: but although he is 
1 Roll.Rep,192, judge in examination, yet foraſmuch as the proceedings of 
bse 381. © Biſhop are not of (4) record, the cauſe of the refufal 


15 


Ln, 


Part V. "Spxcor's Caſe. | 58 


is (a) traverſable, and if it be traverſed, and the party refuſed (a) Doc. pla. 35 f. 
be alive, it ſhall be tried by the Metropolitan, and if he be | 
dead, it ſhall be tried by the (4) country. And if ſuch a ge- (5) 2 Inft. 632, 
neral allegation of Biſhops ſhould be admitted (to which the | | 
patron ſhall not have anſwer, becauſe the Biſhop in his exami- 
nation is judge, the cauſe being ſpiritual, as it hath been ob- 
jected) patrons would ſuffer great prejudice in theſg times in 
their preſentations : in 38 E. 3. 2. (c) the Biſhop plaintiff e . 
ſhewed for cauſe of refuſal that the preſentee had acknowledg- Fitz. 8 af 
ed himſelf to be perjured, &. and, fo criminoſus, by which it imped. 124. 
appears, that the alledging that he is criminoſus generally is . yy 
not good, for no certain iffue can be taken thereupon. Et du- 2 LE 15 : 
bitatur there, whether there the Bp. ought not to ſay in facto - 
that he is perjured, and not that he had confeſſed himſelf per- 
ured, In 5 R. 2. Trial 54. it was agreed for good Jaw, that 
if a miſcreant or ſchiſmatic be prefented, admitted, and in- 
ducted, it is a good cauſe of deprivation, So it he be itreli- 
gious he may be refuſed, as it is ſaid in 5 H 7. 6. But when 
heis charged with the one, or refuſed for the other, it ought 
to be alledged in particular, ſo that the party may anſwer to it. 
And it was obſerved, that it appears in our books, that the 
cauſe of refuſal ought to be certain, as in 5 H. 7. 19. & 11 Hl. 
7.7. & 37. That the preſentee is a baſtard, Cd) villain, within (% 2 Roll. 356. 
age, or illiterate, &c. And 15 H. 7. that the patron had 
been (e) excommunicated by 40 days, and therefore his pre- (e)2 Roll. 355. 
ſentee is not to be admitted, or that the preſentee had com- 3 Lev. 314+ 
mitted manſlaughter, as it is held in 38 E. 3. 2. or that the 
preſentee is outlawed, for then he is not idonea perſona, or one : | 
who is mere laicus, Mich. 12 & 13. Eliz. (f) Dyer 293. Vide 97 Dyer 293. 
8 K 9 Eliz. (g) Dyer 254. The Biſhop of Norwich refuſed 4g) Hob. 269. 
one becauſe he was a haunter of taverns, and a player at un- Gola. "" "Mp 
lawful games, ob quod & diverſa alia crimina he was criminoſus, 88 36. 
& non idoneus : and it was adjudged, that the particular cauſes p, r 2 5 ey 5 
were not ſufficient, for they were not mala in fe, but (h) mala (%) 2 Bulk. 139. 
| frohibita. And quod, ob diverſa alia crimina, he was criminoſus, i . . 
& non idoneus, was too general and incertain. As 40 E. 3. 6. in 3770, 0.6355” 
tender of a marriage and refuſal, the heir ought to alledge a 2 Leon. 35. 
certain cauſe of the refuſal, whereof iſſue may be taken. 5 5 
And it was reſolved, that all ſuch as are (i) ſufficient () 2 Roll 355. 
cauſes to deprive an incumbent, are ſufficient to refuſe a 
preſentee. And although it doth not appertain to the King's 5 
court to determine ſchiſms or (&) bereſies, yet the original () Wing. Max. 
cauſe of the ſuit being matter whereof the King's court hath 5: 27 fl. 8. 14. 
conuſance, the cauſe of the ſchiſm or hereſy, for which the“. 
preſentee is reſuſed, ought to be alledged in certain, to the 
intent that the K. 's court may conſult with divines to know 
1 Seen ed e whether 
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(2) 1 Roll. 776. 


A 


_ $pxcor's Caſe. 
whether it be ſchiſm or not; and if the party be dead, there. 
upon to direct the jury that try it. And as to the caſe of the 


(a) Antea 57. b. (a) coroner, which hath been put, it was anſwered, that it was 


Co. 41. b. 


q not to be compared to the caſe of a preſentee; for ſuch allega. 
F. N, B. 16 N. ©. bd ; . . * bu . : 
tion is not ſufficient, as it is confeſſed by both ſides, either to 
refuſe a preſentee, or to deprive an incumbent, becauſe he is 


perſona minus idon generally. And the Coroner at the com- 
mon law hath but the keeping of the rolls of the pleas of the 


(3) * Cor. crown,(b) but the incumbent hath the care and keeping of ſouls, 
48. b. 


and therefore the law requires more circumſpection and cer- 
tainty in the one caſe than in the other. 2. The King may 
remove a Coroner by writ directed to him for a cauſe which 
ſhall not be traverſed, as appears in F. N. B. 163. and ſo not 
like (this caſe.) | - 

Then another error not aſſigned was moved, /c. that for the 


inſufficiency of the Biſhop's plea, the court gave judgment for 


the plaintiff ; ideo conſiderat eſi quod præd H. & E. recuperent 
ver /. prædict Epiſcopum preſentation' ſuum ad eccleſiam prædiclan, 
& habeant breve Joh. Archiepiſcopo Cantuar tot ius Angliæ Primat, 
& low illius Metropolitano, eo quod præd Epiſc' eft pars, Ic. Et 


2 Lev. 255. idem Epiſc in miſericordia. And afterwards a writ to enquire 


of the value of the church was awarded, and the value and 
other points of the writ found and returned; and upon that 
judgm. was entered again, /c. that the plaintiff ſhall have a 
writ to the Archbiſh. ut ſupra. Et quod recuperent verſus pred 
Epiſe damna, Ic. Et præd Epiſc in miſericordia : ſo that a Biſh. 
was (c) twice amerced, and every amercement of a Biſhop is 
51. and in this caſe he ought not by the law to be twice amere- 
ed; and therefore this difference was taken, if a man brings 
treſpaſs againſt two, and one is found guilty to damages by 
himſelf, and the other is found guilty to damages by bimſell, 
in that caſe each defendant ſhall be ſeverally amerced ; and 
the plaintiff ſhall be alſo ſeverally amerced againſt each of them, 
(e) 1 Roll. 218. as appears in 47 E. 3. 20. But in an action againſt (e) one 


(e) 1 Roll. 218. 
(4) 1 Roll. 216, 


TOS 2 5 , and the ſame defendant or tenant, and the defendant or tenant 


pleads one plea to part, and another plea to the reſidue, or con- 


feſſes part, and pleads to iſſue for the other part, and the ſe- 
veral iſſues be found againſt him; yet the defendant or tenant 
| ſhall not be twice amerced. And therewith agrees 9 E. 3. b. 


by Herle, & 22 fl. 6. wherefore it was concluded, that foral- 


much as the Biſhop being one and the ſame perſon was twice 
amerced, in this caſe it was error. N 


Againſt which it was anſwered by one of counſel with the 


defendant, that the latter was only a recital of the former, and 
ſo to give a full judgment of all with the damages, and not 3 
new judgment; for he cannot have two writs to the Metropo- 
litan, no more than he can be (/) twice amerced. But if it 
was gratia argumenti admitted, that the latter judgment ws 
erroneous, yet the (g) firſt judgment is good and perfect 
in itſelf, and ſhall not be impeached for any error in the 


( 5 Jenk. Cent. 
259. 1 Roll. 2 18. 


Part v. 
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fecond judgment; for the firſt judgment was the judgment 1 Salk, 134,135* 

which was in the Quare impedit at the common law, for before 

the ſtat. of Weſt. 2. cap. 5. the plaintiff in a Quare impedit did | | 

not recover damages (a). . And the plaintiff after the ſaid (a) 6 Co. 51. 2. 

ſtatute may take the judgment (5) at the common law, and 5 

felinquiſh the benefit of the ſtatute if he will, quod conceſſum 364. + 1nd, 156. 

fuit per totam curiam, for which cauſe the defendant's (in error) Cr. El. 162. 

counſel prayed that the judgment might be affirmed ; and fo — Cent. 
t was. 55 

8 Note reader, the matter in law was reſolved and adjudged 

by both courts. | 5 


* 
— 


FOSTE R's Caſe. 


In the King's Bench. 
| = FOSTER. and Urſula his wife brought 4 writ of Crompton Juftic. 
9 falſe impriſonment againſt Robert Smith, and on the 92. 4. b. | 
pleading and ſpecial verdi&, the caſe was ſuch ; /c:l. that the _ 
down of Brancaſter is in the hundred of Smithden in the county 
of Norfolk; and that the defendant was præd' tempore quo, 
Tc. one of the Conſtables of Brancaſter. And that Nathaniel 
Bacon, Eſquire, then one of the Juſtices of Peace within the 
fad county, made a warrant ſealed with his ſeal directed 
amongſt others to the Conſtables of Btancaſter, reciting that 
John Lane of Brancaſter was in fear of his life, mutilation of 
bis members, and burning of his houſes by Urſula the plain- 
tiff, &c. Vobis, Ec. præcipimus quod pred Urſulam ceram 
aiguo juſticiarior noſtrorum ad pacem in com'ꝰ pradit? aſſign” ve- 
ure factat', ſeu aliquis veſtrim venire faciat ſufficient” ma- 
nucapt', quod ipſa predit? Urſula prefat' Johann Lane 
damnum & malum aliquad, &c. non faciat, nec fieri procurabit. 
Et / boc facere recuſaverit, tunc ipſam fic recuſantem proxim? 
prijon' noſtre in com? præd' duci facias, Fc. ibidem moratur 
quouſque gratis hoc facer” voluer', &c. By force of which 
vatrant the defendant did arteſt the ſaid Urſula, and 
thit afterwatds the plaintiff and ove John Hammond 
VOL. OL, -- ak: offered 
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Fos rzs's Caſe. a, 
offered them to go to Thomas Farmor, Eſq. one of the Jul. 


tices of Peace, of the ſame county to be bound to the Queen 
according to the purport of the ſaid warrant ; and that the ſaid 


Robert Smith did refuſe to go to the ſaid T homas Farmor, on 


which the plaintiffs went with the ſaid John Hammond to the 


faid Thomas Farmor, and there acknowledged a recognizance 


to the Queen to appear at the next ſeſſions to be held within 


the hundred of Smithden (which was not according to the 


warrant) and that the defendant predif?' tempore quo, Ec. by 


force of the ſaid warrant carried the ſaid Urſula before the fad 
Nathaniel, before whom ſhe refuſed to find ſureties ; where. 
fore the defendant carried the ſaid Urſula to gaol by force of 
the ſaid warrant. And in this caſe two points were teſolved 


by Wray Chief Juftice and the whole court. 


Lamb. Eir. 94 · 


\ 


Br, pesces, &e. 
9. 21 H. 7. 20. b. 
21. a. Br. Faux 


impriſonment 
21. 


1. That on the ſaid general warrant, ſcil. coram aliguo juſi. 
crar?, Ec, it is at the election of the Conſtable, who is an officer 
and miniſter of Juſtice, to carry the party arreſted to what 
Juſtice he will, for it is more reaſonable to give election to 
the officer, who in preſumption of law is a perſon indifferent, 


and ſworn to do and execute his office duly, than to give the 


election to the delinquent himſelf, who by preſumption of 
law will ſeek excuſes, and perhaps will carry the Conſtable, 
being for the moſt part a poor man, to the fartheſt part of the 
county, by reaſon whereof ſuch Conſtable would be more 
negligent and remiſs of ſuch warrants for fear of travel, and 
loſs of their time; which judgment is againſt the opinion of 


Fineux 21 H. 7. 20. obiter, whereof the reporter makes 3 
quere. But it agrees with the opinion of the Lord Brook in 


abridging the caſe of 21 H. 7. tit. Faux Impriſonment 11. 


Note reader, the law adjudged in the point, which never (as 


I know) was adjudged before. 


2. It was reſolved, that after the officer in the caſe above, 
had brought the party before the Juſtice, and before him ſhe 
refuſed to find ſureties, ſo the officer without a new warrant 


or commandment might carry the party to priſon, and that 
by the words of the ſaid warrant, et þ hoc facere recuſaverini, 
Oc. And Wray Chief Juſtice faid, that a Juſtice of Peace 


might in ſuch caſe make a warrant. to bring the party beſote 
himſelf, and it would be good and ſufficient in law: for, ior 
the molt part, he who makes the warrant, has beſt knowledge 


of the matter, and therefore moſt fit to do juſtice in the caſe. 


Go ock: 


GOOCH's Caſe. 
n 


In the King's Bench. 


| 

to his father in debt, on a bond made by the father, in 
b which he bound himſelf and his heirs ; the defendant pleaded 
Riens per diſcent ; and the plaintiff maintained aſſets at I. in 
f the county of Suff. and at N prius before Wray Chief Juſtice 
of England, one of the counſel with the plaintiff gave in evi- 
f dence that his father was ſeiſed of lands in I. aforeſaid in fee, 
F and died thereof ſeiſed: and that they deſcended to the defen- 
f dant, by which, &c. All which was agreed by the other 
; ide : but the-defendant's counſel gave in evidence, that long 
time before this aCtion brought, the defendant had enfeoffed 


one W, G. in fee of the ſame lands, which was alſo confeſſed ; 
but the plaintiff's counſel alledged and proved, that this feof- 


: ment was made by fraud and covin to defraud the plaintiff of 
1 his action; and therefore void by the ſtat. of (a) 13 Eliz. cap. 
5. as to the plaintiff, But it was ſtrongly urged and inſiſted 
on, that it ought to have been pleaded, and could not on this 
0 ue (of Riens per diſcent the day of the writ purchaſed) be 
10 given in evidence: but on the importunity of the plaintiff's 
r counſel, Wray Chief Juſtice directed the jurors to find the 
| ſpecial matter; and ſo they did. And now this term on argu- 
I ment at bar and bench, two points were reſolved by Wray 


Chief Juſtice, and the whole court. 
1. That the matter aforeſaid might be well given (5) in 
evidence for two reaſons; 1. Becauſe the faid ſtatute pro- 
vides generally, that the eſtate as to the creditor ſhall be 
void, and the acts of parliament made in prevention or ſup- 
Arg of fraud ought to have a favourable interpretation. 2. 
t this matter ought to be pleaded, it would be miſchievous to 
creditors, and make much to the maintenance and —_— 
„ WI : 9 
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I) ETWEEN Rous plaintiff and Gooch defendant, a8 beit 


(a) 1 Brownl. 
111. 3 Co, 8o. b. 
6 Co. 18. b. 
10 Co. 56. b. 


Co. Ent. 162. as 


Hob. 166, | 
3 Inſt. 152. 
2 Leon. 8, 9. 
47, 233, 308, 
309. 3 Leon. 57. 
Latch. 222. 
2 Roll Rep, 493. 


Palm. 415. Cro, | 


El. 645, 233, 
234, 8 10. Dyer 


295 pl. 17. 


. pL ay: -- 
Ay 269 226. 
Lane 47, 103. 
Co, Lit. 3. b. 
76. a. 290. 2. 
Raſtal. Fraudu- 
lent Deeds 1. 
Raſt, Ent. 207. b. 
Cr. Jac. 270, 271. 
Moor 638. 
Yelv. 196, 197. 


| {3) Hob. 72. 
oCt 


. Pla. 200. 
2 Roll. 684. 
6 Co. 72. b. 


2 Inſt. 443 


{s) 27 El. C. 4. 


65 Co. Lit. 3. b. 
76. 4. 290. a. b. 


Standen's Caſe, 
Paſch. 3 Jac. in 
Comm Banco. 


(e) 3 Co. $2. b. 
Moor 605, 615. 
Bridgm. 23. | 
Palm. 217. 

Lane 22. | 
. Jones 95 


Goocn's Caſe. Part \'s 


of fraud and covin ; for fraud and covin (becauſe they ar 
odious) are ſo privately and ſecretly hatched in a hollow tree, 
in arbore cava & opaca, and ſo artificially covered and con- 
cealed, that the party grieved has no means to find or know 
it; then to drive the plaintiff, who. is altogether a ſtranger to 
it, to plead the feoffment (whereof he hath no knowledge) and 
that it was made by fraud, &c. would be miſchievous and 


_ againſt law and reaſon. And judgment was given for the 


plaintiff. And in this caſe, Wray Chief Juſtice faid, if A, 
ſeiſed of land in fee makes a fraudulent conveyance, to the 


Intent to deceive and defraud purchaſers againſt the ſtat. of 
(a) 27 El. and continues in poſſeſſion, and is reputed as owner, 


B. enters into diſcourſe with A. for the purchaſe of it, and by 


accident B. has notice and knowledge of this fraudulent con- 
veyance and notwithſtanding concludes with A. and takes his 


aſſurance of him; in this caſe B. ſhall avoid the ſaid fraudu- 
Jent conveyance by the ſaid act, notwithſtanding his notice; 
for the act has by expreſs words made the fraudulent convey- 
ance void as to a purchaſer ; and foraſmuch as it is within the 
expreſs (b) purview of the act, it ought to be fo taken and ex- 
pounded in ſuppreſſion of fraud. And according to the opi- 
nion of the Lord Wray, it was unanimouſly agreed and te- 
folved by the whole court of Common Pleas, Paſch. 3 Jauli 
in evidence to a jury in an Ejectione firme, on a leaſe made 
by Standen to Houfe plaintiff, againſt Bullock defendant, that 
where one Bullock had made a fraudulent eſtate of his land 
within the ſaid act of 27 El. to A. B. and C. and afterwards 
notwithftanding offered to ſell the ſaid land to Standen, and 
before aſſurance thereof made by Bullock, Standen had notice 
of the ſaid fraudulent conveyance, and notwithſtanding pro- 


ceeded, and took his aſſurance of Bullock, that Standen 
ſhould avoid (by the faid act) the ſaid fraudulent conveyance; 


for the notice of the purchaſer cannot make that good which 
an act of parliament made void as to him. And true it is, 
quod non decipitur qui ſcit ſe decipi. But in that caſe the pur- 
chaſer is not deceived ; for the fraudulent conveyance whereof 


he has notice, is void as to him by the ſaid act, and therefore 


ſhall not hurt him, nor is he, as to that, in any manner de- 
ceived, (.) TY Tn 
IN. Now, to a plea of Riens per deſcent; the plaintiff may 
reply that defendant had lands from his anceſtor before the 
original writ brought. See ſtat, 3 & 4 W. & M. ch. 14. 
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SP ARRKR-Y's Cat. 
: Mich, 32 & 33 Eliz. 
In the Exchequer. 


JSRAEL OWEN brought an action on the caſe againſt 


James Sparry, of trover of a certain quantity of cotton yarn, 


and felling it to perſons unknown, and converſion to his own _ 


uſe: the defendant pleaded, that the plaintiff had another 
action on the caſe depending in the King's Bench for the 


ſame trover and converſion of the ſame goods; and this ſuit is 
proſecuted pending the other; and demanded judgment of 


the bill : and thereupon the plaintiff did demur in law. And 


it was reſolved by Sir Roger Manwood Chief Baron, and the 


whole court of Exchequer, that the bill ſhould (a) abate for 
two reaſons, VV | 8 | 

1, Becauſe by the rule of law a man ſhall not be (6) twice 
vexed for one and the ſame cauſe, nemo (c) debet bis vexari, 
ſi conſlet curiæ quod fit pro una & eadem cauſa. But the old 
difference in our books is between writs which comprehend 
certainty as in debt, detinue, &c. And writs which com- 


prehend no certainty, as aſliſe, treſpaſs, &c, For it is true 


that in writs (be they real perſonal, or mixt) which are cer- 


tain, it is a good plea to ſay, that the writ is brought pending 
another, but in writs real or perſonal, where no certainty is 
contained, there it is no plea. As in aſſiſe the writ is general 


de libero tenemento, and a writ of treſpaſs is, guare bona & ca- 


talla cepit, c. generally without any certainty, either of the 


thing, or of the time, &c. or of any convenient certainty which 


may be put in iſſue ; for the law requires, quod (4) certa res 
deducatur in exitum, et non poteſt conſtare curiæ, quod ſit pro una 7 
et eadem cauſa. But in aſliſe, treſpaſs, &c. after plaint or de- 


claration made, which plaint or declaration reduces the 
generalty of the writ to a certainty, then the writ purchaſed 


0 3 E. 2. 


(a) DoR, pla. 
2 68. | 
'100r 539. | 
(5) Moor 418. 
(c) 4 Co. 43 4. 
8 Co. 118. b. 
11 Co. 59. b. 
2 Vent. 170. 
Cr. Jac. 481, 
Cawly 78. 
Ney 82. 
1 Roll. Rep. 08. 
Bridg. 4 es 
69 5. 


() Antea 35. & 


» As 

Co, Lit. 96. A. 
303. à. | 
Hard. 132. 


March 98. 
alter ſuch plaint or declaration ſhall abate, as appears in 14. 


* 


; 8 Br Brief 400. 
r. Aſſiſe 299. 
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E. 3. Brief 270. adjudged in the point, where in aſſiſe of V. 
vel diſſeiſin the tenant pleaded, that the plaintiff had another 
writ of aſſiſe depending of the ſame tenements between the 
ſame parties; and ſo this writ purchaſed pending the other 

judgment of the writ: and becauſe plaint was not made in 
the firſt writ, ſo that non poteſt conſtare curiæ, of what tene. 
ments he made his plaint, the writ, was awarded good, and he 
pleaded to iſſue. And therewith agree'14 AM. p. 7. 29, (a) 
Aſſ. p. 40. Vide (14) 18 E. 3. Brief 318. A Writ of reſcous 


brought pending another ſhall abate, if it be of record that the 


{ 5) Br. Brief | 


—_ 
Fitz. Brief 142. 


e) DoA. pl. 68. 
Br. Brief 32 1. 


plaintiff hath declared in the firſt writ, or otherwiſe not; and 
(5) 39 H. 6. 12. acc. by Priſot in aſſiſe after plaint; and in 
in treſpaſs after declaration the plea is good, But in the cafe 
at bar, the firſt action on the caſe on trover and converſion, 
be it by writ or bill, is here as certain as an action of treſpaſs 


is after declaration. But the reaſon in (c) 5. H. 9. 15. a. b. 


which as it ſeems the reporter miſtook) was utterly denied by 
the court, where it is ſaid, that becauſe divers treſpaſſes may be 


done in one and the ſame day, therefore it is no plea (as it is 


there ſaid) in treſpaſs, that another action is depending, &c, 


for the ſame treſpaſs: for by the ſame reaſon after the pl. has 
_ recovered in treſpaſs, and brings his action for the ſame treſ- 


Cd) Fits. Brief 87. 


paſs again, the deſendant cannot aver that it is all for one and 
the ſame treſpaſs. But the book in (4) 20 H. 6. 44. b. 45. 2. 
was affirmed to be good law; where in forgery of falſe deeds, 


the def. demanded judgm. of the writ, becauſe the pl. had the 
like writ of forgery of the ſame deeds, to which he had appear- 


ed, and this writ purchaſed pending the other, For the writ of 


forgery of falſe deeds is general. Quare diverſa falſa facla fa- 
 bruauit, vel guodd' falſum fa&? fabricavit : and the def. had not 
pleaded that the pl. had declared in the firſt action whereby 


% Br. Treſpaſs 
171. 14 H. 7. 
12. b. 13. . 
| ( f) Fitz. Treſ- 
pals 5g, 
Br.Treſpaſs 152. 
Br. Brief 188. 


the certainty might appear; therefore Newton compared it 
to a writ of treſpaſs and awarded the def. to anſwer. Vide (e) 
14 H. 7. 12. b. & 22 (/) H. 6. 15. b. that in an action of 

treſpaſs for a horſe, which by the declaration is reduced to a 
certainty, it is a good plea to the writ, that there is a replevin 
depending of the ſame taking, where an averment is allowed, 
that all is for one and the ſame taking, and yet there may 


be ſeveral takings in the ſame day, which is againſt the rea- 
ſon of 5 H. 7. and agrees with this reſolution. And there- 
with agrees alſo the book in 22 H. 6. 52. a. where the caſe of 
treſpaſs is adjudged ; for there in treſpaſs the def. ſaid that the 
pl. had another writ depending againſt the def. for the ſame 
trefpaſs, on which he had declared, judgm. of that writ brought 


(os) 20 H. 6. 
44 b. 45. a. 
Fits. Brief 87. 
(5) Dock. pl. 68. 
Br. Rrief 321, 


pending the other, and Newton and the whole court awarded 


that the writ ſhould abate. Note, there it is part of the plea 
to the writ, that the pl. had declared, by which he had macy 
the thing certain ; and that is the difference between this calc 
and the caſes in (g) 20 H. 6. 44. & 5 (0) H. 7. 15. a. b. forthe 


principal 
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principal caſein 5 (a) H. 7. was affirmed to be good law, (a) 5 H. 7. 15. 9 


for there it was not part of the plea that the plaintiff had de- 6% gegr. 


clared. And the. caſe at bar was ſtronger, for it ſhall not be 321. Antes 61. b. | 
intended that there were divers fales and converſions in one 3 


and the ſame day. Alſo it was reſolved, that although the firſt | 
action was in another court, ſcil. in the King'sBench, or vice 6 g 
verſa, that the plea is good. Vide 43 (0) E. 3. 27. a. acc. and (5) Fitz. Bar. | 
that the book in 34 E. 3. Brief 789. is good law ; for it doth Br. Pebt. 39. |. 
not appear by the plea, that the plaintiff or defendant was pri- Br. Brief 66. =_ 
vileged in the Exchequer, and then by the ſtatute of Articuli ' [ 
ſuper chartas, cap. 4. it is enacted, that no common plea ſhall * 
be held in the Exchequer: but in 43 E. (c) 3. 27. à. it ap- (0 Supra. = 
pears that the defendant was privileged in the Exchequer, and . = 
therefore the plea to the writ there was good. But if a man <- 5. nπÜt=me .- 
brings an action of debt by bill in London or Norwich, or in 0 
any other inferior court, and afterwards brings an action of Th 
debt in the Common Pleas, this ſuit in the higher court, Fiizgib, 314. 1 
which is brought pending the ſuit by bill in an inferior court, | —_ 
ſhall not abate, as appears in 7 (d) H. 4. 8. a. & 3 (e) H. 6.15. (4) Fitz. Brief 7 
a, b. Vide 43. E. 3. 22. 27. & () 7 H. 4. 44. a. b. Brining- 225. | 1 
ham's caſe. But it is ſaid ꝙ E. 4. 53. a. that all the K. s courts 5. ey boy 
at Weſtminſter, have been time out of mind, &c. and ſo a (J br. Edeppet * | 4 
man cannot tell which of them is the moſt ancient court. Br. Briefs. 3 
And after wards it was adjudged that the plea was good, and f 5 TRA q t- 
the plaintiff took nothing by his bill. And ſo note reader, all {47 te caſe 26. {738 
the books which prima fa ſeem to diſagree, are on full and Br. Action ſur le FF 
ſolid reaſon unanimouſly agreed and reconciled. e b 
[See 3 Wilſon, 240, 304, what recovery ſhall, or ſhall not if 
be a good bar to a ſubiequent action.] 85 = 
{ 
: | | | 
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The Chamberlain of London's Caſe, MW 
Mich. 32 & 33 Eliz. 
In the King's Bench. 


26. THE Chamberlain of London brought an action of debt 

| En 285 x 5 in London in the Guild-hall hs againſt divers per- 
. ſons, &c. And it was grounded on an act of Common Coun- 
ny 125 ge. cil, or ordinance made by the Mayor, Aldermen, and Com- 
Moor 576, &, monalty of the city at their common aſſembly (which they 
Lucas's Rep. make by cuſtom, and which amongſt others is confirmed by di- 

- — fon 244, Vers acts of Parliament) by which it was ordained, that if any 
3 Wilſon 171. Citizen, freeman, or ſtranger within the ſaid city put any broad 
1 Stra. 537,675, Cloth to ſale within the city of London before it be brought 
N * to Blackwell -hall to be viewed and ſearched, ſo that it may ap- 
269, Fw pear to be ſaleable, and that hallage be paid for it, ſcil. 1 d. for 
88 every cloth, that he ſhall forfeit for every cloth 6s. 8 d. And 
further it was ordained, for ſuch forfeiture the Chamberlain 

of the city of London for the time being ſhould have an action 

of debt, &c. And becauſe the defendants had broke the 

ſaid ordinance, for the penalty inflicted by the ſaid ordi- 

nance, the Chamberlain of London brought an action of 

debt in London ; and it was removed by Corpus cum cauſa 

into the King's Bench. And it was moved that thoſe of Lon · 

don could not make laws and ordinances to bind the King's 

ſubjects, and principally ſtrangers, for then they would have 

as high authority as an act of Parliament: and 2. The ſaid 

ordinance (as it was urged) was againſt the law, and the 

freedom and liberty of the ſubject, to compel him to bring 

his cloaths to any one place. 3. The impoſit. of 1d. for hal- 

lage was a charge to the ſubjed, and by the ſame reaſon that 


| they may impoſe 1d, they may impoſe 2 d. and fo in infinit 1 
an 


* 


2. 


. ©» 


— 
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and one of the Inner Temple of counſel with the city moved 
to have a Procedendo. It appears by many precedents, that it 
bath been uſed within the city of London time out of mind, 
for thoſe of London to make ordinances and conſtitutions for 


the good order and government of the citizens, &c. conſonant 


to law and reaſon, which they call acts of Common Council. 
Alſo all their cuſtoms are confirmed bydivers acts of Parliament, 
and all ſuch ordinances, conſtitutions, or by-laws are allowed 
by the law, which are made for the true and due execution of 
the laws or ſtatutes of the realm, or for the well government 
and order of the body incorporate. And all others which are 
contrary or repugnant to the laws or ſtatutes of the realm are 
void and of no effect: and as to ſuch ordinances and by-laws, 


theſe differences were obſerved ; inhabitants of a town with- 5 
out any cuſtom may make ordinances or by- laws for the re- 3 


paration of the (a) church, or a highway, or of any ſuch thing (c) Poſtea 6). b. 
which is for the general good of the public; and in ſuch caſe] "ob. 318. 

the greater part ſhall bind the whole without any cuſtom. * 49. 
Vide 44 E. 3. 19. But if it be for their own private profit, as 

for the well ordering of their () common of paſture, or the (5) Cr. Car. 498. 
like, there, without a cuſtom they cannot make by-laws : and 3 234. 
if there be a cuſtom, then the greater part ſnall not bind the Hob. * 
leſs, if it be not warranted by the cuſtom. For as cuſtom cre- Soldſb. 79. 

ates them, ſo they ought to be warranted (directed) by the 93 
cuſtom. ide 8 E. 2. Aſſiſe (c) 412. Alſo corporations ( 2 179. 5 
cannot make ordinances or conſtitutions without a cuſtom, or 


3 Leon. 265. | 
the King's charter, unleſs for things which concern the public 79>: 222: 210. 


good, as reparations of the church or common highways, or! 28 3 he 
the like. Vide 44 E. 3. 19. 8 E. 2. Aſſiſe 413: 21 E. 4. 54. 
11 H. 7.13. 21 H. 7. 20. & 40. 15 Eliz. Dyer 322. 

And as to the caſe at bar many ſtatutes were made for the 
true making of woollen cloth, which is the principal com- 


modity of this realm; and to the intent that the ſaid ſtatutes 


| might be the better executed without any deceit, the ſaid 


act of Common Council was made, that they ſhall be 
brought to Blackwell-hall, as to a place public, and known, 
to the intent they might be ſearched and viewed, if they were 
made according to the ſaid ſtatutes. So the ſaid ordinance be- 
ing made for the better obſervation and execution of the ſaid _ 


laws, to prevent all frauds and falſities, was good (e) and al- (er Rol. 365. 


lowable by the law. Alſo the aſſeſſing of the ſaid (f) 1 d. 3 Lone, 3&4, 


265. Hob. 212. | 


for hallage was good, becauſe it was pro bono publice, and it Moor 580. | 
was competent and reaſonable, having regard to the benefit 2 145. 


: | Os I27. As. 
ben Arguments in Quo Warranto 81. Harer. 56, 210. Lane 24. Bridg. 140, 147. 1 Roll. 


*P. 115. (7) 8 Co. 127. b. 2 Brownl. 287, 288. Hard. 56, 210. Pollexfen's Argument in Quo 
Varanto 31. Trebi's Argumeet in Quo Warranto 33. Cr, Arz- 22. 1 Roll. 36s. 


which 
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(a) 11 Co, 54. 4. 


when he reaps a benefit by it. But it is like pontage, murge, 


the ſum for reparations of bridges, walls, &c. ought to be ſo 


city, and the ſum being competent and proportionable to the 


(3) 3 Leon. 265. 
(e) 1 Roll. 366. 


(d) 1 Roll. 363. 


1 Sd. 284. 
Moor 580, 585. 


(e) Hardr. 55. 
2 Brownl. 179, 


278. 
1 Roll, Rep. 5. 


Palm. 3. 


o. Rep. title B y-law.] 


and ſuch aſſeſſments Letng for the maintenance of the public 
good, and not pro privato lucro, were maintainable by the law; 


lowable by law; and the ordinance being according to law, 


| Caſes of By-Laws and Ordinances: Part v. 
which the ſubject enjoyed by reaſon of the ſaid (a) ordinance, 


and it was not to be called a burden or charge to the ſubje& 
toll, and the like, as appears in 13 H. 4. 14. b. in whichcaſes 


reaſonable, that the ſubjeCt ſhall have more benefit thereby 
than charge. is . 

Alſo the penalty inflicted on the offender, be he citizen or 
ſtranger, was lawful, the offence being committed within the 


offence, and without a penalty the ordinance would he in 
vain : for (b) oderunt peccare mali 2 pane. And the 
appointment of their (c) Chamberlain, being their public ol. 
ficer for debts, to bring the action of debt was good, and al- 


may be put in execution without any other allowance, (4) not- 
withſtanding the ſtatute of 29 H. 7. cap. 7. . 

And after great deliberation Wray Chief Juſtice, by the 
advice of the other Juſtices, granted a Procedendo. ide 2 
(e) E. 3. 7. John de Brittain's caſe. The King may grant by 
his charter that all manner of ſhips coming to ſuch a haven 
laden with merchandizes, ſhall. be unladen at a certain place, 
and not elſewhere, to the intent he may be better anſwered 
his cuſtoms and other duties. ” Eo. 


| [See the Tables of the principal matters in 1. 2. & 3. Bur, 


CLARE! 


& 
Y 


King E. 6. incorporated the town of St. Alban's by the name ? 2 162. 


burgeſſes, did aſſeſs a ſum on every inhabitant for the charges 5 Ing. 


and eſtabliſhed above thirty times, and the plaintiff's aſſent Co. Lit. 145. b. 


priſonment, which penalty they might limit to be levied by Lt /ZA. 
diſtreſs, or for which an action of debt lay; and the plain» * Antea 63, 
wad judgment, . oc 


N 
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CLARK's Gi 2 
Trin. 38 Eliz. 


In the Common Pleas. 


N an action of falſe impriſonment brought by Clark againſt , PE 
I Gape ; the defendant Hallig the ee 5 — 333 
of Mayor, &c. and granted to them to make ordinances: 1 | 
and ſhewed, that the Queen appointed the term to be kept Stile 85. ” 
there, and that they with the aſſent of the plaintiff and other Moor 477, 412, 
in erecting the courts there; and ordained, that if any ſhould Cr. 3 . 
refule to pay, &c. that he ſhould be impriſoned, &c. and 2: _ 
becauſe the plaintiff being a burgeſs, &c. refuſed to pay, &c. P08 74%» * 
he as Mayor juſtified; and it was adjudged no plea, for a 66. 4 
this ordinance is againſt the ſtatute of Magna Charta, cap. 29. 3 Lev 281. 
Nullus liber homo impriſonetur ; which act hath been confirmed * Abr. 


cannot alter the law in ſuch caſe: but it was reſolved, that 81. a. | 
they might have inflited a reaſonable penalty, but not im- A . 


Jr rR EY. 


Part v. 


JEFFRE Y's Caf, 
Mich, 31 & 32 Elis. Rot. 447. 
In the Common Pleas, 


E it remembered, that on Monday next after a month of 


A 


perſon, and giveth the court of the lady the now Queen here 
to underſtand, that whereas, according to the law of the 


land, and the cuſtom of this kingdom of England, from time 
| whereof the memory of man is not to the contrary, within 


the ſaid kingdom had and uſed, the inhabitants and reſidents 
within any pariſh within the kingdom aforeſaid, within 
which pariſh any parochial church is, the ſaid church, at 
their own proper coſts, as often as need required, was re- 


paired, and from the whole time aforeſaid uſed to be, and 


ought to be repaired ; and that every other perſon or perſons, 


_ inhabiting without the ſame pariſh in any other pariſh, from 
the reparations thereof from the time aforeſaid were diſcharged 


and acquitted : and alfo whereas by the law of the land, and 
the cuſtom aforeſaid, it is not lawful for any perſon or per- 
ſons to impoſe any rate or tax upon any perſon not dwelling 
in any pariſh where ſuch church to be repaired is, in reſpect, 

or by reaſon of any lands or tenements which the ſaid perſon 
holdeth or occupieth in the ſame pariſh where the faid church 
is to be repaired, as above is ſaid, for the reparation of any 
ſuch church ſo unrepaired, without his conſent. And where- 
as allo the trial and determination of the cauſe aforeſaid 
is a matter determinable at the common law, and ought not 
by the laws or cenſures eccleſiaſtical in any manner to be 


tried, ended, or diſcuſſed, nor hath uſed to be from time 


whereof the memory of man is not to the contrary ; Jet 
Abraham Kenſhley and Thomas Foſter, Church-wardens 


of the pariſh of Hayleſham in the county of Sul 
: e ” 535 not 


St. Michael in this term, before the lady the Queen at 
Weſtminſter, cometh William Jeffrey Gent. in his proper 


R ¾ / %ð»,. , ERIE on 


29 — 
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not being ignorant of the premiſes, falſely and ſubtilely pretend- 
ing the aforeſaid William Jeffrey to be an inhabitant within the 
pariſh of Hayleſham aforeſaid, (whereas in truth the aforeſaid 
William Jeffrey is, and always was dwelling within the pariſh of 
Chiddingley in the county of Suſſex, and never was dwelling with- 
in the pariſh of Hayleſham aforeſaid) and that the ſame church of 


Hayleſham aforeſaid, by the tenants and proprietors of lands and 
tenements within the ſame pariſh ought to be repaired, endeavour- 


ing the Queen's majeſty that now is, and her royal crown to diſ- 
inherit, and the conuſance of pleas, which to the ſaid Queen's 


majeſty, and to her royal crowa, and not to the Spiritual Court | 


doth belong, to draw to be determined in the Spiritual Court; 
the ſaid William Jeffrey, in the Spiritual Court aforeſaid, before 


John Drurie Doctor of Laws and Official in and throughout the 


whole archdeaconry of Lewes, of the Reverend Father in Chriſt 
by Divine Providence, Thomas Lord Biſhop of Chicheſter, law- 
fully deputed, at the procuring of the ſame Abraham and Thomas 
in this behalf, of and for a certain tax upon him the ſaid William 
Jeffrey, to and about the reparations ef the pariſh church of 
Hayleſham aforeſaid, impoſed, cauſed to be cited, and him the 


faid William in the Spiritual Court aforeſaid, before the aforeſaid _ 


Spiritual Judge to appear, and him the ſaid William ſo appear- 
ing to anſwer to certain articles of and for the tax aforeſaid, 
that is to ſay, for that the ſaid William Jeffrey, knew, be- 
lieved, and heard, that within the archdeaconry of Lewes in the 


county aforeſaid, there was a church commonly called the pariſh 
church of Hayleſham, and that the ſaid pariſh church as well in 


the tiling as in the covering thereof, as in other things needed and 
wanted, ſo that unleſs it were repaired, it was feared it would fall 
to decay and ruin : and that as well of common right, and of an 
ancient and laudable cuſtom, as alſo time whereof the memory of 
man is not to the contrary, inviolably, and unqueſtioned, it was 
uſed and obſerved within the pariſh of Hayleſham aforeſaid, that 
all and ſingular the pariſhioners intending the reparation of an 

church unrepaired, according to the rate and quality of their pol. 
ſeſſions, having and occupying in the ſame pariſh, might or 
ought to impoſe a rate or tax; and alſo that the ſaid church (ma- 
ture deliberation being had thereof) could not be ſufficiently re- 


paired for a leſs ſum than three ſcore and ten pounds of lawful 
money of England. As alſo that the Church-wardens of the pariſh | 


church of Hayleſham aforeſaid for the time being, in the year of 


our Lord 1589, and two years then laſt paſt, of and with the con- 


ſent of all the pariſhioners of Hayleſham aforeſaid, or the greater 


or better number of the ſame, a rate according to the quantity 
and qualities of the poſſeſſions aforeſaid, and of the rents within 


the ſaid pariſh, being for the reparation of the ſaid church, of 


the poſſeſſions aforeſaid, or rents in the ſaid pariſh of all 


and fingular to be impoſed, and the ſame be taxed, had and 
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decreed, and had appointed a day and place for the rate and tay 
aforeſaid to be made; and that of the ſame day in which the (aig 
rate ſhould be impoſed, notice was Pers in the pariſh church of 
Fayleſham aforeſaid, to all the pariſhioners aforeſaid, as alſo tg 
foreigners having lands, poſſeſions, or rents, in the pariſh of 
Hayleſham aforeſaid, and alſo in the public market there. Ang 
that at the time and place appointed for the impoſing of the afore. 
ſaid tax or rate, thoſe Church-wardens, as alſo the pariſhioners of 
the ſaid pariſh, to the rate and tax aforeſaid to be made proceed - 
ed, and the ſum of four pence of every acre of land called mark. 
land, as alfo the ſum of two pence of lawful money of England, 
of every acre of land called upland, within the pariſh of Hayle. 
ſham aforeſaid being, forthe reparations of the aforeſaid pariſh 
church, by the havers and occupiers of the aforeſaid acres were 
impoſed, to be paid to the Church-wardens of the aforeſaid pariſh 
church. As alſo that the ſaid William thirty acres of marſh, 
called marſh-ground, and one hundred acres of land, called 
upland, within the pariſh aforeſaid held and occupied, or rents far 
the ſame then received; & that the ſum from the havers & occupiers 
of the poſſeſſions aforeſaid or rents within the ſaid pariſh of Hayle- 
| ſham aforeſaid, did not extend unto above the ſum of fifty pounds 
of good and lawful money of England, according to the rate and 
tax aforeſaid, to be levied and collected under the name and co- 
lour of their office (as before is ſaid) of and upon the premiſes 
to anſwer him unjuſtly bound. And although the ſaid William 
Jeffrey the matter aforeſaid above contained, in the Spiritual 
Court aforeſaid, before the aforeſaid Spiritual Judge, in his diſ- 
charge of the premiſes often had pleaded, alledged, and the 
ſame with inevitable truth and good witneſſes offered to prove, 
that he by the law of the land in form aforeſaid ought not to be 
cited for the payment of the aforeſaid ſum upon him the ſaid 
William Jeffrey, for the reparations of the church of Hayleſham 
_ aforeſaid, as before is ſaid, taxed, and for that the tax aforeſaid 
for the reparations of the church aforeſaid, in the caſe aforeſaid, 
is a matter determinable at the common law, and not in the 
Spiritual Court; yet the ſame Spiritual judge to admit the ſame 
plea and allegation utterly refuſed : and the aforeſaid Abraham 
and Thomas Foſter him the ſaid William Jeffrey, in the Spiri- 
tual Court aforefaid in the premiſes to be condemned, and to the 
payment of the aforeſaid ſeveral ſums of money upon him the 
ſaid William Jeffrey for the reparations of the church aforeſaid, 
above in this behalf ſpecially impoſed and taxed ; (which be by 
the law of the land (as before is ſaid) to pay for the reaſon afore- 
ſaid ought not, or is bounden to do) by the definitive ſentence of 
the ſaid Spiritual Court with all his ſtrength endeavoureth and dai- 
- ly threateneth, in contempt of the now G. and to the loſs, preju- 
dice, impoveriſhing and manifeſt grievance of him the ſaid Wil- 
Jiam, as alſo contrary to the law of the land aforeſaid: and this 
the ſaid William Jeffrey is ready to verifie ; whereupon he the 
faid William Jeffrey moſt humbly imploring che aid and i. 
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of the ſaid court of the faid lady the now Queen here, prays 
remedy and the writ of the faid lady the Queen of prohibi- 
tion to the aforeſaid Spiritual Judge, in form aforeſaid to pro- 
hibit him, that he the plea aforeſaid, nor any thing touching 
the ſame before him he further hold not; and it is granted 
unto him, & c. And thereupon cometh John Porter of Chid- 
dingley 1n the county aforeſaid of Suſſex, Eſq. and Thomas 
Aynſcomb of Buxted in the county aforeſaid, Gent. in their 
proper perſons, and undertake for the aforeſaid William Jef- 
frey, that if it happeneth the aforeſaid Abraham Kenſhley and 
Thomas Foſter to the court of the lady the Queen hereaſter 
to come, to demand the ſaid Queen's writ of conſultation, or 
otherwiſe, to ſue for juſtice thereof and upon the premiſes, 
that then the ſaid William the ſaid matter or ſuggeſtion ſhould 
follow with effect, until the plea thereof by ſome lawful 
means be ended, that is to ſay, each of the bail aforeſaid 
under the pm of ten pounds, which faid ſum of ten 
pounds the bail aforeſaid Fagan hg) and each of them ac- 
knowledgeth of their lands and goods, and of every of them 
to be levied to the uſe of the ſaid lady the Queen, if it ſhall 
ſo happen the ſaid William not to proſecute in form aforeſaid 
with effect, &c., OS Pr ny 
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_ Mich. 31 & 32 Eliz. 5 
In the King's Bench. 


. El 6. XXT ILHAM JEFFREY, Gent. brought a prohibitin 


Hob. 212, 67, againſt Abraham Kenſhley and Thomas Foſter, and 
x Mod.Rep.261, declared that by the law of this realm, the pariſhioners of eve. 
+ 4.0 . pariſh where they are dwelling ought to repair their own 


See 2 Jon. 122. church, and not the pariſhioners of any other pariſh, &, 
2 Show. Wayte the ſaid Thomas and Abraham being Church-wardens of the 
8 pariſh of Hayleſham in the county of Suffex, had ſued the 

8 plaintiff in the Spiritual Court before Doctor Drurie in the 

4 e eee dioceſe of Chicheſter for certain monies impoſed on the faid 

avian William Jeffrey without his aſſent for 3o acres of marſh, 

2 Inſtit. 702, 703. and 100 acres of land which the faid William Jeffrey had, and 

See 3 Blackit. occupied in the faid pariſh of Hayleſham, for the reparation 


55 Com. c. fo. * . 
— iy « W. of the church of Hayleſham, and had conſtrained him to an- 


& M. ch. 12, ſwer to certain articles, ſcil. that the ſaid church was in decay, 


Wats.Compl.In- and that it could not be repaired for leſs than 701. And that 
cumb, 720, EC. the ſaid Church-wardens of the ſaid church tor the time be. 
| ing, anno Dom. 1589, and two years before, with the aſſent 
of the greater part of the pariſhioners of the ſaid pariſh, jus 
quantitalem et qualitatem poſſeſſiun et reddit” infra die? parocli. 
am exiſien*, determined and agreed to make a taxation for the 
repair of the ſaid church; and that notice of ſuch meeting wa 
given in the ſaid church, and alſo proclaimed in the market; 
and that at the day ſo appointed, the Church-wardens and the 
greater part of the pariſhioners of Hayleſham who were there 
met together, made a tax, ſcil. of every acre of marſh-land 
4d. and of every acre of arable land 2 d. to be paid by it 
occupiers of them in Hayleſham aforeſaid ; and that the 
ſaid William Jeffrey the ſaid 30 acres of marſh, and 100 
acres of land occupied, or received rent for them; and 
that all the ſaid tax of the ſaid town did not exceed the fun 
of 50 I. And further declared, that the ſaid Will. Jeffre 
was at the time of the ſaid tax, and long time betore, an 
yet is an inhabitant of the pariſh of Chiddingley within tht 


ſaid county of Suſſex, and never did inhabit within the + 
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of Hayleſham ; and that he had pleaded the ſaid matter in the 
Spiritual Court, and the Judge refuſed to allow it. And on 
this declaration, Coke of counſel with the defendant did de- 
mur in law. And after many arguments at bar and bench it 
was adjudged, that a conſultation ſhould be granted. And 
in this caſe theſe points were reſolved. 

1. That the Spiritual Court (a) has conuſance de reparatione 


mrporis froe navis eceleſie ; and that appears by Britton who 


wrote in 5 E. 1. lib. 1. c. 4. fol. r1. and in the ſtat de circum- 
ſpefe agatis, Sc. (b) but in rebus manifeſtis errat qui authoritates 
le n allegat, quia perſpicue vera non ſunt probanda, becauſe he 
who endeavours to prove them, obſcures them. And it was 


objected. 1. That the reaſon Why every pariſhioner is charged 


to the reparations of the church, and to provide convenient 


ornaments in it for the greater convenience and honour of di- 


vine ſervice, is firſt for the ſpiritual comfort which he has in 
hearing the word of God there for his inſtruction in the true 


way to heaven in celebration of the facraments, and in pre- 
ſenting to God their prayers, not only privately, but with the 


great congregation to be thankful to God for all his benefits, 


and to defire of him all things neceſſary, &c. in reſpect of 


which ineſtimable benefits, he is chargeable to repair his own 


proper church in which he receives them. But ſhall not be 
bound to the reparation of any other church in another pariſh - 
in which he doth not inhabit. And the deſcription of this 


word (parachia) was obſerved, parochia eft locus in quo degit po- 
pul' alicujus eccleſw ET» 5 


2. It was objected, that it would be hard to charge the ſaid 
Jeffrey to ſuch tax, becauſe he was dwelling in another town, 


and never conſorted with them at Hayleſham at any of their 
aſſemblies or aſſeſſments for ſuch purpoſes. = | 
3. It was objected, that the libel in the Spiritual Court 


againſt the ſaid William Jeffrey was in the disjunctive, that 


the ſaid William Jeffrey occupied the ſaid lands, or received 
rent for them, on which libel if Kenſhley and Foſter ſhould 
have a conſultation, although Jeffrey doth not occupy the lands 
himſelf, but a farmer in Hayleſham who pays to him rent, that 


yet Jeffrey might be charged, which would be againſt law 


and reaſon, and againſt the common experience of all England. 
But it was anſwered and reſolved, firſt, that although the houſe 
wherein Jeffrey dwelt be in another pariſh, yet foraſmuch as 
he had lands in the pariſh of Hayleſham in his proper poſlet- 
bon and manurance, he is in law parochianus de Haylaſbam. 
Tor the place where he lies, ſleeps, or eats, doth not make 
um a pariſhioner only; but alſo foraſmuch as he manures 
lands in Hayleſham, and by that is refident upon it; that makes 

Vol, Il. e „ 


(a) 2 Roll. 239, 


(b) 2 Inf, 487, | 
488, &C. 653. 
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The reſolution 
of the court. 


2 Roll. 289. 

Cr. El, 659 
$43. 2 Roll. Rep, 
262. 2 Inſt, 65 ;, 
702. Winch. 53. 
2 Brownl. 10. 

1 Bulſtr. 20. 

2 Sund. 423. 
Sali. 164. 
Comb, 313. 
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him a pariſhioner of Hayleſham alſo as to this purpoſe. 

2. If in this caſe Jeffrey ſhould not be charged to the rea. 
ration of the church of Hayleſham, for thoſe lands which he 
himſelf occupies there, no perfon would be charged for them, 
upon which great inconvenience would enſue ; for one who 


| inhabits in the next town, may occupy the greateſt part of the 


| (a) 2 Roll. 289. 
Cro. El. 659. 
2 Roll. Rep. 170. 


lands in another town; and ſo churches in theſe days will come 
to ruin: but it was reſolved, when there is a (a) farmer of the 
ſame lands, the leſſor who receives rent for them ſhall not be 
charged for them in reſpect of his rent, becauſe there is an 
inhabitant and pariſhioner who may be charged; and the re. 
ceipt of the rent doth not make the leſſor a pariſhioner. 

3. In this caſe the charge is on the perſon, and not on the 


land, but is on the perſon in reſpect of the land, for the more 


equality and indifferency. Vide Regiſt. 44. b. inter conſulia. 
tion.. Conſultatio ad procedend contra parochianos ſuper emenda- 


lionem corporis ſerve navis eccleſ. &c. ubi probibitis de laico ſeoch 


prius porrecta fuit, which is to be intended when the tax was 

of the perſon in reſpect of his lay- fee. | . 
4. Although he dwells in another town, yet foraſmuch as 

in judgment of law he is an inhabitant and pariſhioner of 


 Hayleſham, he may come, if he will, to the aſſemblies of the 


pariſhioners of Hayleſham, when they meet together for ſuch 


- purpoſes: and Sir Chriſt, Wray Ch. Juſtice ſaid, that for- 


aſmuch as the conuſance of the reparations of churches doth 
belong to the Spiritual Court, it was neceſſary to hear the 
opinion of thoſe who profeſs the eccleſiaſtical law as to this 


point; and fo it was done. And thereupon divers of them 
under their hands in writing did certify their opinions, that 


Jeffrey by their law was a pariſhioner of Hayleſham as to this 


(5) Mod. Rep. 
194. Hob. 212. 
Antea 63. 


— 


e) Hob. 115. 
192 a. 


purpoſe, and chargeable to the reparations of the (4) church 
of Hayleſham : and that the churchwardens and greater part 
of the pariſhioners (on ſuch general warning) met together 
might make ſuch a tax by their law, and that it doth not charge 


the land, but the perſon in reſpect of the land, for equality 


and indifferency. . 

5. As to the objection, that the libel was in the digunc- 
tive, &c. it was anſwered and reſolved, that although the 
(c) libel be ſo, yet the defendants ſhould have a ſpecial con- 


_ . ſultation only in reſpect of ſuch lands which the faid W. 


Jeffrey at the time of the ſaid tax had in his own hands, and 
ſo much the rather becauſe the ſaid Jeffrey has con feſſed in bis 
declaration on the faid prohibition that he himſelf, at the * 
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of the ſaid tax, &c. had the faid lands in his own occupation, 
And a ſpecial conſultation was awarded: and this was the firſt 
leading caſe that ever was adjudged and reported in our books 
as to this matter. T4 | | 
And afterwards Paſch. 41 Eliz. between Paget and Baump 
in the King's Bench in the time of Popham Chief Juſtice, the 
point came again in queſtion on a like tax, a prohibition 
Nang obtained; after many arguments and great deliberation, 
at length on view of the record of this caſe at bar, which was 
adjudged in the point, it was reſolved again by Popham Chief 
juſtice and the whole court, that a conſultation ſhould be 
granted according to this judgment; and now it is generally 
allowed and received for law. %% 1 
Note reader, this is a good caſe to many purpoſes, and 
therefore obſerve well the conſequences of it. 


Cr. El. 6 39 


| 


The Lord CHEYNEV'Ss Caſe, 55 
Mich. 33 & 34 Eliz. 
In the Court of Wards. 


W Thomas Cheyney Knt. Lord Warden of the Cinque Mocr 72), 728. 
Ports, 1 Eliz. made his will in writing, and thereby de- 1 
vited to Henry his ſon divers manors, and to the heirs of 

his body, the remainder to Thomas Cheyney of Woodley, ' . 
and to the heirs male of his body, on condition “ that he Wing. Max 15. 
* or they, or any of them ſhall not alien, diſcontinue, &.“ 
And it was a queſtion in the Court of Wards, between Sir 

Thomas Perot heir general to the Lord Warden, and divers 

ot the purchaſers of Sir Tho. Cheyney, if the ſaid Sir Thaihould 

| be received to prove by witneſſes, that it was the intent and 

meaning of the deviſor to include his fon and heir within 

„„ WHC theſe 


Latch. 42. 


Jenk. Cent. 115. 


Cr. El. 498. 
Moor 222. 

2 Bulſt. 177, 
178. Bridg. 135. 
Godb, 432. Lit. 


Rep. 188. Hutt. 


Arg. 49, 50. 
Stile 293, 294. 


Wing. Max. 22. 
Raym. 410, 411. g 1 a a het ; 
or in evidence allege the deviſe to him; and if it be denied, 


2 Leon. 70. 

1 Brownl, 132, 
191. 

Salk. 235. 


(a) 1 Roll. 422. 
Wing. Max. 15. 


3) 4 Co. 4. a. 


* 


The Lord ChEYNEV's Caſe, Part v. 
theſe words of the condition (he or they) and not only to 
reſtrain Thomas Cheyney of Woodley and his heirs males of 
his body: but Wray and Anderſon Chief Juſtices, on con- 
ference had with other Juſtices reſolved, that he ſhould not he 
received (a) to ſuch averment out of the will, for the will con. 
cerning lands, &c. ought to be in writing, and the conſtruc. 
tions of wills ought to be collected from the (5) words of the 
will in writing, and not by any averment out of it; for it 
would be full of great inconvenience, that none ſhould know 
by the written words of a will, what conſtruction to make, or 


advice to give, but it ſhould be controlled by collateral aver. 


ments out of the will: but if a man has (c) two ſons both 
baptized by the name of John, and conceiving that the elder 
(who had been long abſent) is dead, deviſes his land by his 
will in writing to his fon John generally, and in truth the 
elder is living; in this caſe the younger ſon may in pleading 


he may produce witneſſes to prove his father's intent, that he 
thought the other to be dead ; or that he at the time of the will 


le) 1Brown.132. made, named his ſon John the younger, and the writer leſt out 


Stile 293. Moor 
105. 2Leon.217. 


Swinb. 108. 
Hob. 32. 1821. . 


(d) 8 Co. 15 5.4. 
Br. Noſm. 63. 


Cr. Eliz 531. 
Br. Fine 28. 


Kelw. 49. a. 


the addition of the younger: for in 47 E. 3. 16. b. the caſe 
was, Robert Peynel had iſſue two ſons baptized by the name of 
William, and (4) levied a fine to Sir John Fanningbridges 
and others come ceo, &c, who granted and rendered to Robert 
and William his fon generally ; and after the death of Robert, 


William the younger ſon brought a Scire facias againſt the heir 
Fitz. Feoffm. 56, 


of William the elder z and theyounger by the rule of the court 
averred that the fine was levied to make him hcir prift, &. 


and upon that iſſue was taken. And no inconvenience can 


riſe if an averment in ſuch cafe be taken in caſe of a deviſe by 
will, for he who ſees ſuch will, whereby land is deviſed to 


his ſon John, cannot be deceived by any ſecret inviſible aver- 


ment ; for when he ſees the deviſe to his ſon John, he ought 
at his peril to inquire which John the teſtator intended, which 


may eaſily be known by him who wrote the will, and others 


Te Bulſtr. 62, 


Swinb. z 08 . 


who were privy to his intent; and if no direct proof can be 
made of his intent, then the deviſe is void (e) for the incer- 
tainty, as the render alſo would be in the ſaid caſe of the fine, 


as to William, for the law will not make the one or the other 
by conſtruCtion inheritable, for neither the elder ſon ſhall hate 


it by courſe of law, becauſe the elder need not have an addi- 


tion, nor ſhall the younger have it by conſtruction by reaſon 


the father need not have limited the land to the elder, becauſe 


the land aſter the death of the father would deſcend to the 
elder. But he thall have it whom the father intended to ad- 
vance with it, and for want of proof of ſuch intent, the will 
or the render for the incertainty (as hath been faid) is void; 
and fo the doubt in 11 fl. 6. 13. well explained. 
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BURTON 's Caſe 
Mich. 33 & 34 Eliz. 
In the King's Bench. 


* a replevin brought by Humphrey Burton againſt H. H. 


he avowed, becauſe Thomas Woodhouſe, Eſq. was ſeiſed 
of the place where, &c. containing 10 acres in Hicklyn in the 


county of Norfolk, inter alia; and being ſo ſeiſed 17 Julii, 
anno 21 Eliz. by his deed granted to A. G. Eſq. a yearly rent 


15 


of 20l. iffuing out of the place where, &c. inter alia, to per- 


ceive to him and his heirs at the feaſts of the Nativity of Chriſt 
and St. John Baptiſt, yearly to be paid; the firſt payment to 
begin at the feaſt of the Nativity of Chriſt, which ſhall be in 


anno Domini 1580. And afterwards A. by deed acknow- | 


ledged before Juttices of Peace, and Clerk of the Peace of the 
ſaid county, and enrolled according to the ſtatute, did bar- 
gain and ſell the ſaid rent to the defendant and his heirs, who 


for the rent behind did avow : the plaintiff in bar of the ſaid 


C. taliter concordatum fuit per viam corruptæ barganie, 
ſal. quod prædictus A. mutus daret præfat Thome IWoud- 
houſe centum libras, & quad zem Thomas concederet to the 
laid Anthony and his heirs the rent of 201. under condi- 
tion, that if the ſaid Thomas ſhould pay to the ſaid A. 


1001. 17 Julii 1580, that then the ſaid rent ſhould ceaſe; 


on which corrupt agreement Thomas there then received 
the {aid 1001. and there then granted the ſaid rent accord - 


P 3 | . ingly 


{| avowry, pleaded the ſtatute of Uſury, and alledged that the 
ſaid 17 Ali, anno 21. inter eoſdem Thomam Woodhouſe, & A. 


37 H. 3. e. 9. | 
13 El. c. 8. 
Co. Lit. 3. b. 


* — 


— 
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ingly under ſuch condition as is aforeſaid, according to the 
ſaid agreement; qui quidem annuus redditus pro pred* 1001, in 
forma præd' ſolubil” excedit ſecundim rat” 101. pro 100 l. pro 
uno anno, contra formam ſtatuti, &c. and conveyed a leaſe of 
the land to the plaintiff for 21 years. And note the diſtreſs 


was taken 27 Decemb. anno 33. for 20 1. behind at Midſummer 


then paſt; upon which the avowant did demur in law; and 
judgment was given for the avowant. For although it was 
objected, that the plaintiff in his bar to the avowry hath 
alleged, that the faid grant was on a corrupt contract againſt 


the ſtatute, and the avowant hath demurred thereupon, by 


1 Brownl. 124. | 
Co. Lit. 72. 4. 77. 
Hob. 56, 164, 


199. Plow. 172. 


Cr. Arp. 10. 
Hutt. Arg. 57. 
3 Co. 52. d. 
Doct. pl. 116. 


1 Bulſt. 36, 37. 
Cr. Jac. 253, 
o. | | 
C. El. 273 28. 
1 Jones 410. 
Hard. 418. 
«fl Sid. 28, 182. 
Co. Lit. 2. b. 
Poſtea 70. b. 


Was a plain 


which he hath conſeſſed all matters in fact; yet becauſe on 
the matter diſcloſed in the bar, it appears to the court, that it 
was not a corrupt contract againſt the ſaid ſtatute, and ſo bis 
allegation of it repugnant to the matter ſhewed by himſelf in 
his bar to the avowry; and a demurrer is not a confeſſion of 
all matters in fact, but of all ſuch matters in fact which are 
well and ſuſhciently pleaded ; for this caufe judgment was 
given for the avowant. | 1 „„ 

And the cauſe that it was not againſt the ſtatute of uſury 


was, that nothing was to be paid by Thomas Woodhouſe the 
grantor within a year and a quarter after the grant made; for 


within the 17th of July 1579, and Chriſtmas 1580, no rent 
is appointed to be paid. And if the grantor had paid the 
1001. the 15th of July 1580, the rent ſhould ceaſe without 
any thing paying for the ſaid 1001. So that the court ſaid, it 

argain, and purchaſe conditional of ſuch rent, 
and no uſury. It was in the election of the grantor to have 
paid the faid r00l. and to have fruſtrated the rent, ſo that the 
grantee (as the nature of uſury is) was not aſſured of any re- 
compence for the forbearance of his 1001. for a year, and the 
faid rent of 201. per annum is but a penalty to the grantor, 
and aſſurance to the grantee for the payment of the ſaid 1001. 


But it was reſolved by the whole court, that if it had been 


agreed between the grantor and the grantee, that notwith- 


ſtanding ſuch power of redemption, that the 100 1. ſhould 


not be paid at the day, and that the clauſe of redemption was 
inſerted to make an evaſion out of the ſtatute, then it had been 


an uſurious bargain and contract within the ſaid ſtatute, For 
if in truth the contract be uſurious againſt the ſtatute, no co- 


lours or ſhews of words will ſerve, but the party may ſhew it, 


and ſhall not be concluded or eſtopped by any deed, or any 


2 And. 15, 16, 
Poſtea 70. ds 


other matter whatſoever; for the ſtatute gives averment in 
ſuch cafe. | 


And Popham Chief Juſtice ſaid, if A. comes to B. to borrow 


3001. B. lends it him, if he will give him for the loan of * 


Part V. Carr o x's Caſe, 


for a year 201. if the ſon of A. be then alive, this is uſury 
within the ſtatute z for if it ſhould be out of the ſtatute for 
the incertainty of the life of A. the ſtatute would be of little 
effect: and by the ſame reaſon that he may add one life, he 
may add many; and fo like a mathematical line, which is 
diviſibilis in ſemper diviſibilia. 


Idee 3 Wilſon 250 to 262, and 390 to 396. 2 Blackſt. 


Com. ch. 3. fol. 455. & 4 Blackſt. Com. ch. 12. fol. 
456.] | OE 5 


a 
* 


\ CLAY TON's Cake. 
5 aſch. 37 | Elix. Not. 1915; 
In the Common Pleas. 


JETWEEN Reighnolds plaintiff, and Clayton defen- 
D dant, in an action of debt on a bond of 601. the caſe 
was Clayton requeſted Reighnolds to lend him 3ol. and on 
communication betwixt them, Reighnolds doth lend Clayton 
301. 6 Decem 34 Eliz. until the ſecond day of June next fol- 
lowing, to pay him for the principal and loan of it 331. at the 


ſaid ſecond day of June, if the ſon: of the obligee be then alive; 


and if he die before the ſaid day, that then he ſhall pay him 
but 271. which was 31. Jeſs than the principal. And it was 
reſolved by the whole court, that it was an uſurious 
contract within the ſtatute, according to the opinion of 
Popham Chief Juſtice before, and for the reaſons there 
given by him, 1ſura dicitur ab uſu, et are, quaſi uſuera, 
le, uſus æris : et uſura eſt commodum certum, quod propter 


252, 253, 505, 


3 Inſt. 151. 


70 


Noy 151. 
Hard. 418. ; 
Cr, Joc. 209, 
253» 508, 509. 


Cr. El. 643. 


See Skin, 10 


2 And. 15 16. | | 
Moor 397. 


et 
pl. 42. . . 2 


1 Bulſtr. 36, 37. 
Palm. 547. 
Moor 397. 

2 And. 15, 16. 
Cr. Jac. 209, 


$09» 1 
Co. Lit. Zo b. 
Antea 6g. b. 
1 Si, 28, 182. 
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(4) Cr. El. 
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Hox's Caſe. Part v. 


uſum rei (vel æri) mutuatæ recipitur. And this deſcription 
agrees with this judgment: for if on the firſt contract he who 
lends reſerves no certain ſum for the loan; but ſecundario ſpe: 


die aligud retributione ad voluntatem ejus qui mutuatus , hoc nem 


e, vitioſum. Vide Glanvile lib. 7, cap. 16. & lib. 10. cap. i. 


79, 580. 
BR. 166, 


167, &c. 


|  Movr 469. 
(6) 2 Bulſt. 
231,286. 


Poph. 136. 
Goldſb. 168. 
Moor 469. 
Winch. 56. 


Cr. El. 580. 
Cr. Jac. 171, 


407, 449, 451, 
623. 


1 Sid. 144. 
C0. Lit. 265. b. 


Cro. Car. 48 1. 


(c) 1 Roll. Rep. 
2356, 311, 386. 
1 Co. 111. b. 


Co. Lit. 26 57 


£94. b. 


z Salk, 327. | 


dition ſubſequent, for that may be releaſed before the day 


what was the old law of this land concerning uſury. /id 
etiam leges ſancti Edirardi, &c, | 


H O E's Caſe. 
Paſch. 34 Elix. 


In the King's Bench, Rot. 27 5: in Debt: 


IN an action of debt brought by (a) Hoe in the King's 


Bench, Phelix Marſhal was bail for the defendant; and 


afterwards before any judgment, the plaintiff releaſed to Phe- 
lix all actions, duties, and demands; and afterwards judg- 


ment was given againſt the deſendant, and on default of the 
defendant a Scire facias iſſued againſt Phelix Marſhal, who 


pleaded the ſaid general releaſe ; upon which the plaintiff de- 
murred. And it was adjudged that this (6) releaſe ſhould 


not bar the plaintiff; for the words of the bail are condition- 


ally, that is to ſay, Si contingeret prædic“ defendentem debitum 


et damnum ill prefat' quer minime ſolvere, aut ſe priſanæ Ma- 


 reſchalP ed occaſione non reddere, &c. fo that there can be by the 
* {aid bail no certain duty till judgment be given, for before 


that none can know to what ſum the debt and damages will 
amount; ſo he who is bail for the def. is not bound in any cer- 
tain ſum at firſt: but his recognizance being general, ſhall be re- 
duced to a certainty by the judgment, and not before; and there- 
fore there is a (c) difference between a certain duty on con- 


of 


- 
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of performance of the condition, and a duty uncertain at 


6ſt, and on condiion precedent to be made certain after ; 
that in the mean time is but a mere poſſibility, and therefore 


71 


cannot be releaſed; for this recognizance doth not create a 


duty preſently, but {hall produce a duty after on a Contingat. 


Note, that it was adjudged Trin. 4 Eliz. Rot. 1207. in the 
Common Pleas, that by a releaſe of all actions, ſuits, and 


quarrels, a (a) covenant before the breach of it is not re- 
leaſed, becauſe there is not any cauſe of action, nor any cer- 
tain duty before the breach of it, but the breach of it ought 
to precede the aCtion, and the cauſe of the duty ; and for this 
cauſe ſuch releaſe was no bar. Vide Dyer 5 Eliz. (5) 217. 


acc. And vide Littleton in his chapter of (c) Warranty 170. 


That by a releaſe of all demands a warranty (which is a co- 
venant real) as is there ſaid, is extinct, yet it is executoryand 
uncertain ; but there the feoffee to whom the warranty is 
made may preſently have a Varrantia charte, and bind the 
land pro loco et tempore. But ſee 35 H. 8. Dyer 57. that by a 
releaſe of (d) covenants, the covenant is diſcharged before 
the breach of it, which is proved by Littleton alſo, fol. 170. 
Kc. 16 E. 3. Barr. 245. (e) A woman had title of dower, and 
releaſes to him in the reverſion, and afterwards tenant for 
life ſurrendered to him, and it ſeemed a good bar; and yet 
the woman had no cauſe of action againſt him in the rever- 
fon at the time of the releaſe made. But the reaſon is be- 
cauſe the woman had right to the land, and he in the rever- 
fion had an eſtate on which a releaſe might enure, and by re- 
covery of her dower his eſtate would be charged, 21 Hf. 7. 
the laſt caſe.” A releaſe in time of (/) vacation to the pa- 
tron, diſcharges an annuity with which the Parſon is charged 
in reſpect of the parſonage. Vide 40 E. 3. 22. 18 E. 3. 
Avowry 77. 13 R. 2. Avowry 89. 14 H. 4. 4. Recordare longe. 


[See the Caſe of Thorpe verſ. Thorpe, 1 Salk. 17 1, Kc. 
and Rogers, v. Wood, Lucas 87 © 


Velv. 186. 2 Roll. 404. (e) 1 Co. 112. b. 8 Co. 1561. a. b. 154. a. Co. Lit. 2 


blacit. 149. (F) 21 H. 7. 41. a. Br. Releaſe 33. 
Poltca $3, b. 2 Roll. 340. Co. Lit. 266. a. Fitz. Releaſe 57. | 


'SEINT 


Br. Dean and Chapter 11, 


(a) 1 Co. 112. b. 
8 Co. 151,153. b. 
10 Co. 51. b. 
Co. Lit. 291. b. 
292. b. . 
Ce. Jac, 170. f 
Moor 34. EL, 
2 Bulſt. 231. 
Velv. 156. 
Hutt. 17. 
And. 8. | 
Goldſb 166, 167. ; 


(5) 8 Co. 151. b. 


153. b. 

4 & 5 Elis. 
Dy. 217. pl. 2. 
N. Bendl. 126. 
pl. 190. 

1 And. 8. 

Co. Ent. 115. 
Ws 
Gol4ſb, 160, 
167. 

Hutt. 12. 

. Jac. 487. 
Yelv. 156. 


(c) 1 Co. 112. b. 


8 Co. 154. a. 
Lit, ſe&. 748. 
F. N. B. 134. k. 
Lit. 17 1. a. 

Co. Lit. 392. b. 
Cr. Jac. 170. 
(4) Poph. 136. 
Hutt. 17, | 
1 Co. 112. b. 


10 Co. 51. b. 


Palm. 218. 
65. a. Doctrin. 
b Co, 112. b. 


3 Salk. 217. 8 E I N T J OH N's Caſe, 


Trin. 34 Eliz. : 
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In the King's Bench, 


dn as ARDENER had a judgment in the King's Bench 
. againſt one Seint John of the county of Bedford, and 
had a Capias ad ſatisfaciend' againſt him, and got a warrant 
3 from the ſheriff to a ſpecial bailiff to arreſt him, who came 
g | near the ſaid Seint John's houſe to arreſt him, and becauſe he 
| feared reſiſtance, he brought with him a dagge. And Seint 
John being then a Juſtice of Peace of the ſaid county of Bed- 
ford, having notice of it, ſent one of his ſervants for him, who 
finding him armed with a dagge arreſted him, and brought 
him before the ſaid Seint John being the next Juſtice of 
Peace; who on examination of the matter committed him to 
the next gaol, there to remain till he had paid 101. one moie- 
ty to the Queen, and the other moiety to the informer, ac- 
cording to the ſtatute of 33 H. 8. cap. 6. which prohibits 
„ the ſhooting in, or carrying, &c. of any hand-gun.” And 
it was objeCted, that a dagge was not within this word hand- 
gun ; for it was ſaid, that dagges were not in uſe at the time 
of the making of the ſaid act, but invented after; and al- 
3 TD though they are uſed with the hand, yet it is not known by 
N the name of hand- gun, no more than hagbut, or demybake, 
i which were alſo uſed with the hand, but notwithſtanding 
1 are known by particular names, and are not comprehend- 
ed within this word hand-gun: for they are both patti- 
cularly named with the hand-gun in the ſtatute. So a dagge 
is diſtinguiſhed by ſpecial name from a hand-gun. Where- | 
fore for both theſe reaſons, 1. That it was not in uſe at the 
time of the making of the act; 2. That it was known by 
$ a ſpecial name, it was objected, that this carrying of the 
| | ſaid dagge was not within the ſaid act. But it was reſolv- 
, ed by the whole court, that it was within the ſaid n 
ARE - ou 


5 Pre 
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and com prehended within this word hand- gun; for although 
no gun was known by the name of a dagge at the time of the 
making of the ſaid act, and although in common ſpeech a 
dagge is known by a ſpecial name, yet foraſmuch as he who Cr. El. 822. 
made the dagge, had his invention from the hand- gun, and Hard. 484. 
it is not of any new kind in ſubſtance, but has only a little 
alteration in form and quality, for this cauſe it is compre- 
hended within this word hand-gun ; for if a little alteration 
or addition ſhould defeat the penalty of the act, the ſtatute ; Inſt. 160. 
would be of ſmall effect. And it has been explained by ſun- Gr. El. 822. 
dry proclamations, that piſtols, dagges, &c. were within the 
faid act: and it was laid, that where the ſaid act doth prohi- 
bit croſs-bows, thereby ſtone-bows are alſo prohibited, cauſa 
qua ſupra. And the preamble of the ſaid act ſpeaks of a little Or. El. 822. 
hand-gun. But it was reſolved for another cauſe, that the 7 
carrying of this dagge was not prohibited by the ſaid act; for 
the ſheriff, or any of his miniſters, for the better execution 
of juſtice, may carry with them hand-guns, or other wea - 

pons in vaſive or defenſive, and the ſame is not reſtrained by 
the general prohibition of the ſaid act. Vide 3 H. 7.1. a. 


Note, the authority of this caſe ſeems to have been queſ- 


tioned in that of the Q. v. Burnaby, 'I'ria. 3 Anne, 3 Salk. 
217. But afſirmed by Holt Chief Juſtice. 6.3 Ta 
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Salop. 


Cr. El. 664. 
1 Roll. 110. 


Skinner 30g. 
6 Mod. 46. 


Part V. 


WILLIAMS's Caſe. 
Mich. 34 & 35 Eliz. 


In the King's Bench. 


ry HOMAS WILLIAMS, Eſq. brought an action on the 


caſe in the King's Bench againſt Henry Jones, Clerk, 
and declared, whereas the faid Henry being Vicar of Alder- 
bury in comitat” prædict', ought and is bound by himſelf or by 
another chaplain to celebrate divine ſervice at Wollaſton in 
his chapel of St. John within the ſcite and precinct of his ma- 
nor of Wollaſton aforeſaid, and within the pariſh of Alderbury 
aforeſaid, there of ancient time built, every Sunday per annum, 


and every feaſt-day per annum, before noon of the ſame days, 
and to adminiſter the ſacraments to the ſaid Thomas, homin- 


bus, tenentibus & ſervientibus ſuis infra pracinftum ejuſdem na- 
nerii inhabitan & commoran' : idemgue. Hen Vicarius & ones 


prædeceſſ. ſui Vicarn eccleſie paroch de Alderbury pred', a tempore 


cujus contrarii memoria homin non exiſtit, per ſeipſum vel bujuſ- 
modi capellanum ad celebrand” divina ſervitia in forma prædicta in 
capella pred”, ac ſacrament” & ſacramentalia prefat' Thom Wil 


liams & anteceſſor ſuis, ac omnibus illis quorum ſlatum idem Tho- 


mas modo habet, ac hominibus ſervientibus, & tenentibus ſuis in. 


fra dictum ſcitum manerii præd' commorantibus, per totum annum 
miniſtrand vel adminiſtratur apnuatim exhibere & ſuſtentart 


conſueverunt : prædictus tamen Henricus Jones nunc Vicariui 


L ccliſiæ parochialis de Alderbury pred, per ſeipſum vel hujiſ. 


modi capellan divinum ſervitium in capella præd in forma | 
præd, ac ad ſacramenta & ſacramentalia eidem Thom” ac hi- 
minibus, ſervient' & tenent' ſuis ibidem in forma pred' m- 
niſtrand, licet ſæpius requiſit', per magnum tempus, videlict, 


a feſto Pentecaſi ultim preterit ante exhibition" hujuſmadi 
bille, uſque exhibition” hujuſmodi bill', exhibere & ſuſlen- 


tare recuſavit, unde dicit quod deterioratus eft, &c. And the 


defendant 
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defendant pleaded not guilty, and was found guilty : and aſter 
divers motions in arreſt of judgment, and the matter well de- 


bated at the Bench, at laſt it was reſolved by Popham Chief * 


juſtice, and the whole court, that in this caſe an action on the 
caſe (a) did not lie, but the remedy which the plaintiff has is 
to ſue in the Spiritual Court: but if the chapel had been (6) 
private only for himſelf and his ſervants and family within 
the ſaid manor, there a private action on the caſe on the 
preſcription would be maintainable by the lord of the manor, 
&c. for in ſuch caſe he himſelf only (and none of his family) 
ſhould have the aCtion ; and although the divine fervice be 


ſpiritual, yet foraſmuch as it doth by preſcription belong to 


a private perſon, and to be celebrated for his eaſe within his 
manor, which ſhall be intended to begin at firſt by grant; 


on the caſe lies, and damages ſhall be recovered for them ; 


and therewith agrees 22 H. 6. 46. in the Prior of (c) Woo- 


burn's caſe. But when the chapel is not (4) private to him 
and his family, but public and common to all * his tenants 
of the ſame manor, which may be many and of great num- 
ber ; there no action on the caſe lies for the lord ; for then 


every of his tenants might alſo have his action on the caſe 


as well as the lord himſelf, and ſo infinite actions for one 
default, et (e) boni Fudicis eft, lites dirimere, & (f) expedit 


 reipublicee ut fit finis litium propter communem omnium utilitateni; 


and yet they ſhall not be without remedy in ſuch caſe, for 
(as it hath been faid) they may and ought to ſue for ſuch de- 
fault in the (g) Spiritual Court, and there it ſhall be redreſſed, 
and herewith agrees Lit. lib. 2. cap. Frankalmoigne 30. b. 
Vide + 27 H. 8. 27. a. A man ſhall not have an action on 
the caſe for a nuiſance done (+) in the highway, for it is a 


| common nuiſance, and then it is not reaſonable that a parti- 


cular perſon ſhould have the aCtion ; for by the ſame reaſon 
that one perſon might have an action for it, by the fame rea- 
ſon every one might have an action, and then he would be 


puniſhed 100 times for one and the ſame cauſe. But if any 


(i) particular perſon afterwards by the nuiſance done has more 
particular damage than any other, there for that particular 
injury, he ſhall have a particular action on the caſe: and for 
common nuiſances, which ate equal to all the King's liege 
people, the common law has appointed other courts for the 


correction and reforming of them, ſcil. tourns, leets, &c. 


(#)5 E. 4. 2. b. acc. Vide 2 E. 4. 9. a, Scealio Salk. 12, 


16. 6 Mod. 46, &c. ib. 


The 
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(a) 3 Keb. 428. 


9 Co. 112. b. 
r. El, 664. 
1 Roll. 1 10. 
1 Sid. 34. 
(5) I Roll, 110. 
Lit. Rep. 95. 
(e) 22 H. 6. 46. b. 


47. A. Fitz. Ac- | 


tion ſur le Caſe 
12. Br. Action 
ſur le Caſe 61. 

Br. Juriſdiction 


43. 
(4) 1 Roll. 110. 


Lit. Rep. 95. 
*'2 Sid. 174. 


(e) 4 Co. 15. b. 
therefore for the not doing of this ſpiritual ſervice an action 7 f) 8 b. 37. b. 


Co. 31. a. 


98. b. 6 Co. 7. a. 
9 Co. 79. bd. 
Co. Lit. 103. a. 
2 Inſt. 411. 
11 Co. 69. a. 

3 Bulftr. 98, 
Hard. 128. 
Godb. 242, 
(g) Lit. ſect. 136. 
Co. Lit. 96. a. 
Br. Action ſut le 
ca'e 6. 

+ 2 Roll. Rep. 26. 
Br. Action ſur le 
Caſe 6. Br. Chi- 
min. 1. Br. Nu- 
{ance 1. 

9 Co. 112. b. 
(4) Co. Lit. 56. b. 
1 Roll. 88. Cr. 
El. 664. 2 Jones 
157. Moor 180. 
9 Co. 113. a. 
1 Show. 242, 


255. 3 Mod. 289. 


Salk, 12. Como. 
180. 

(i) co. Lit. 56. a. 
Cr. Fee 
Cr. Jac. 4 46, 478, 
491. Noy 120. 
Moor 180. 9 Co. 
113. a. Poſtea 
104. b. 2 Roll. 
Rep. 26. Br. Ac- 
tion. 6, 05 
(4) Cr Car. 188. 
Bi. Action fur 
le Caſe 93. Br. 


Nuſance 29. 


9 Co. 112. b. 
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2 Roll, 313, 


2 Inſt. 660. 


March 107. 


4 Inſt. 249. 


. 
EA mn . 
9 : * n y . 
p a 


The Caſe of the Orphans of 


LONDON. 
Paſcb. 35 Elia. 
In the King's Bench. 


TOTE it was reſolved by the whole court, that if any 
orphan of London, who is by the cuſtom of London 


under the government of the Mayor and Aldermen of the faid 
city, ſues in the Eccleſiaſtical Court, or in the Court of 


Requeſts, &c. for any goods, monies, or chattels due to them 


either by the cuſtom of London, or by any deviſe or legacy in 


the will of their anceſtor, or to have an account; that a prohi- 


2 Roll. 313. 


5 Co. 16. a. 


Caucdry's caſe, 


bition will lie, becauſe the government of the orphans of the 


city of London doth appertain to the Mayor and Aldermen of 
London, and they have juriſdiction of them. And Popham 
Chief Juſtice ſaid, that if the lord of the manor has probate of 


wills within his manor, if any ſuch will be to be proved in 
the Eccleſiaſtical Court, a prohibition lies, becauſe the juriſ- 


diction belongs to another; otherwiſe the party may have 


double trouble. And have ſeen two precedents of prohibitions 


granted on the ſaid cuſtom of the orphans of London, 


[Note, in many manors they have by cuſtom the probate of 


Wills at this day, which proves that ſuch probates did not ori- 


ginally belong to the Spiritual Courts, but is an uſurpation on 


the common law.] 


WYMARK 


+ i 


— 22 — „ — — 3 ec „ % T MC. toc. . 


oy „ © — kod 2— 
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Part V. 


WYM A R K's Caſe. 
„ 


In the King's Bench. 


4 BEL DUN brought an Eje#ione firme againſt William o. 555 50 of. 
A Law, and declared of a leaſe made by Richard Sleford, 4. 1 Roll. 751. 
g Nov. 34 El. of a houſe, &c. in North Luffenham in the | 
county of Rutland, for three years: the defendant pleaded, 
that ante pred” tempus quo, &c. the ſaid Richard Sleford was 
ſeiſed in fee of the tenements aforeſaid; and 9 Mar 32 El. 
by his deed indented and inrolled within fix months according 
to the ſtatute, Quad guidem ſcriptum indentat” hic in (a) cur” (a) Lane 320. 
profert, &c. bargained and fold the ſaid tenements to Edward 
Wymark Gent. in fee, by which and by force of the ſtatute 
he was ſeiſed, till by the ſaid Sleford diſſeiſed, who made the 
Jeaſe in the declaration mentioned, on whom the defendant by 
the commandment of Edward Wymark entered, &c. to which 
the plaintiff replied and confeſſed the bargain and ſale by the . 
lad deed inrolled to the ſaid Wymark, modo & forma prout, 

Ec. Et idem Abel ulterius dicit, quod in eadem ſcripto indentato, 

f proviſ exiſtit modo & forma ſequentibus videlicet, quod fi præd Ed- 

wardus IYymark, &c. do not pay 300 l. 2 Nov. 1592. to Sle- 

1 ford, &c. that then the ſaid bargain and ſale ſhall be void; 

| and ſhewed the breach of the condition and re-entry, and the 

leaſe made to the plaintiff, and the ejectment prout in the de- 

claration, without that, that the ſaid Sleford diſſeiſed the ſaid 

Edw. Wymark, &c. on which the defendant did demur in CT 
aw. And ſhewed this cauſe according to the ſtatute (6) be- (b) roCo.94-2.b. 
cauſe the plaintiff in his replication did not ſhew forth the Co. Lit. 72. a. 
deed indented, which comprehends the condition, And after 27 El. cap. 5. 
good debate and conſideration of the matter in law, it was = 
adjudged for the plaintiff. And in this caſe two points were 

relolyed by Popham Chief Juſtice, and the whole court. 


I. When 


r T YO, IT. "20 0” TOO 


. r Py. 


(a) Co. Lit. 231. 
b. 8 Co. 156. b. 
157. a. Poſtea 


(c) Co. Lit. 231. 
b. 1 Co. 1. d. 
9 Co. 17. b. 

11 Co. 50. b. 
4 H. 7. 10. pl. 5. 
16 Ed. 4 8. 3 H. 
6.31. 20 E. 4. 10. 


a. 

(d) DoQt.pl.271, 
.  Goldsb, 150. 
Br. Laches 17. 
Br. Oyer de Re- 
cords, &c. 16. 
Br. Contin. 74. 
Fitz. Monſt. de 
Faits, &c. 98. 
(le) Lit. ſect. 375. 


Wemanx's Caſe. Pat 


r. When any deed is ſhewed in court, the deed by judy. 
ment of law doth remain in court (a) all the term in which 
it is ſhewed ; but at the end of the term, if the deed be not 
denied, then the law doth adjudge it to be in the'cuſtody of 


the party to whom it belongs; for the whole term in law is 


but one (6b) day, and therefore it ſhall be intended to remain 
in court all the term in which it is ſhewed, but when the tern 
(c) is cloſed and ended, then there is no officer in ſuch caſe tg 


whom the cuſtody. of it by the law belongs; and therefore the 


party who ſhewed it (ſhall have the keeping of it: for a man“ 
evidences are as the {inews of his land. And where it appears 
by 38 H. 6. 2. a. b. that becauſe the deed in another term is 
in the cuſtody of the party, and not in court, the defendant 
ſhall not have (4) Oyer of it; and therewith agree 4 H. ). 


18. & 21 H. 7. 30: b. Alſo vide Lit. fol. 88. b. if the tenant 


in aſſiſe pleads a feoffment by deed-poll of the plaintiff, and 
ſhews it in court, in this caſe (Lit. (e) ſaith) that foraſmuch as 
the deed is in court, the feoffee may ſhew to the court, how 
that in the deed there are ſeveral conditions, &c. but that is 
to be intended, that he ſhall take advantage of the condition 
in the deed, in the fame term that it was pleaded and ſhewed 
forth. And therewith agrees 24 E. 3. 73. b. that when a 


_ deed is in court, one may take advantage of it without having 


0 Fitz. Feoff- 
ments & Faits 


(g) Br. Monſtr. 
deFaits, &c. 124. 
Br. Plead. 110. 
in fine, Palm. 87. 
(5) Br. Monſt. 

de Faits 123. 

b. Salk. 215. 
„(.) 6 Co. 45. b. 
; (/) Fitz. Monſt. 
de Faits 129. 

Br. Monſtr. de 
Faits 38. Br. 


Fläaits 20, 


m) 6 Co. 45 b. 

r. Faits 16. 
(1) 6 Co. 45. b. 
Br. Faits 19. 
Br. Obligat. 22. 
6 Co. 45. b. 
Oyer of the 
Vrit, 6 Mod, 


27. poſt, 76. b. 


3. tit. Feoffm. & (/) Faits. 


73. b. 45 E. 3. 11. a. And if a deed be denied in one court, b 


it in hand. 38 E. 3. 8. a. & 40 Aſſ. pl. 34. acc. and in 45 E. 
In aſſiſe againſt ſundry tenants, 
ſome pleaded as to one parcel the deed of the anceſtor of the 


pl. to them with warranty ſhewed forth in court; and ſome 


other of the tenants as to other parcels pleaded in bar by the 
ſame deed without having it in hand; and it was challenged, 
for that the deed ought to be ſhewed the court againſt one, 
the other could not have advantage of the ſame deed without 
ſhewing ; & non allocatur. Note when the deed is by one 
ſhewed to the court, it is not reſpeCtive as to him, but all 
others ſhall take advantage thereof, 21 E. 4. 49. a. in the Abbot 
of Waltham's cafe, It (g) letters patent be inrolled in any 


court of record, one may plead them in the ſame court with- 


out ſhewing them, notwithſtanding that they were not pleaded 


before: and difference was taken between letters patent or. 


other matters of record, which of their own nature arc 
of record, and matter in fact; for although a deed be in- 


rolled in court, (h) one cannot plead it in the ſame court 


without ſhewing it. Vide 19 H. 6. 6. b. 19 E. 4. 9. b. 22 of 
8. Record Br. 65. But if a deed be pleaded and ſhewed in 
court, (i) and denied, then it ſhall remain in court for ever ; 


for if it ſhall be found not in his deed, it ſhall be (+) damned. 


41 A. 29. 12 (J) H. 4. 8. a. b. 7 H. 4. (n) 39 b. 11 H. 4. b 


Which 


W 
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part V. Wymank's Caſe, 


which it remains there, this deed may be (a) pleaded in an- 


other court without ſhewing. it, 12 (5) H. 4. 8. a. b. & 43 


* 2. 27. a. acc'. for (c) lex non cogit ad impoſſibilia. Note a 
= 7 in 42 E. TE A. 84 the caſe 925 that a (4) 
teme ſole made a leaſe for life, the leſſee committed waſte, the 
huſband releaſed and delivered the deed to 2 3d perſon to be de- 
livered to the defendant on certain conditions to be performed; 
the defendant performed the conditions, the huſband got the 
releaſe, and detained it from the leffee, and he and his wife 
brought an action of waſte ; the lefſee on this ſpecial matter 
ſhall plead it without ſhewing of it forth; Vide 10 E. 3. 40. 
a. If huſband and wife be impleaded in a real action, where 
the default of the wife is the default of both, if the demandant 


tenant to a default. So in dower, detinue of charters, &c. 
by the demandant it is a good plea. 20 H. 7. 5. Tenant by ſta- 
wte-merchant, or ſtaple, &c. ſhall not ſhew the deed, for he 
comes to the poſſeſſion of the land by proceſs of (e) law, againſt 
the will of him who has the deed, and has no means to come 
to it; otherwiſe of a leaſe for life or years, &c. becauſe he 
comes in by the leſſor, and might have taken a covenant, or 
ocher ſecurity for his peaceable enjoying of the land let to him. 
And in caſe when the deed is denied, (/) the law which has 
appointed the deed to remain in court, has alſo appointed an 


brevium, as appears in F. N. B. 243. L. | 
2. It was refolved, that the 150 4 of the King's Bench is, 
that although the plaintiff after the bar pleaded has day to 
reply two or three terms after, no mention ſhall be made' in 
the roll of any imparlance or continuance, but when he re- 
plies, the entry ſhall be ut ſupra; et præd' Abel dicit quod ipſe 
per aliqua per ipſum Willie ſuperius placit ab actione ſua pracludi 
wn debet, &c, But otherwiſe it is of a bar there, for that 
contains the imparlance or continuance, and is in ſuch form, 


que quem diem præd | 
no ſuch entry is made on any replication, rejoinder, &c. by 
vhich it ſhall be intended, when they are generally entered 
on record, that they were made in the fame term, in which 
the bar, &c. was pleaded ; and by conſequence the plaintiff 
in the caſe at bar may take advantage of the condition com- 


3 « y * "of 


piſed in the deed ſhewed forth by the defendant. 


Vo. UL, 3 2 


takes the wife of the tenant from him, it ſhall not turn the 


officer to have the cuſtody of it, and that is the Cuſlos (8) L 


et modo ad hunc 2 diem Veneris, &c. i/io eodem termino, 
Villielmus habuit licentiam interloguend'; but 


75 


| (a) Co, Lit. 


231. b. 

5 Fitz. Monſt. 
de Faits 129. 
Br, Monſt. de 
Faits 38. 

Br, Faits 29. 
(e) Co, Lit. 92.8. 
2 35 b. Hard. 
N 


td) Statham 

Waſte 5. Fitz. 
Brief 554. 
Fitz. Monſtr. 
de Faits 139. 

Co. Lit. 39. a. 
22 5. b. 220. a. 


(e) 10 Co. 94. b. 
Cr. Car. 209, 
442+ Cr. Jae. 
209, 317. Co. 
Lit. 225. b. 


(f) Co. Lit. 
(NB. 263. 
g) F. N. B. 243. 
„GL. ; 


231. b. 


[N. To ſhew in 
what caſes a 
perſon in plead- 
ing is or is not 
obliged to ſhew 
to the court a. 
deed or writing. 
3 Wilſon. 3. 
Cro. Car. 209 
Cro. Jac. 75% 


Dy. 25, 214. 

6 Co 37. Fitz. 
Waſte 62, 117, 
146. Fitz Judg- 
ment 85, 134, 
255. Fitz. Da- 
mage 7, 22, 42, 


$2, 92, 113, 114. 


I Inſt. 53, 54, 
200, 247, 355. 
F. N. B. 59. 
2 Inſt. 299. N 


Reg. 23. Raſt, 


Eatr . 689. 


(a) 1 Roll. 351. 


2 Roll. 827, 833 
834. Cr. El. 357. 


2 Inft, 30 
o. Lit. 54. à. 
Co. Ent. 703. 

Pl. 9. 707. b. 


1 N a writ of waſte between Tho. Southcote, Eſq. plaintif, 


Clifton quod fit, Ic. quare cum, &c. idem Fohannes de terris, d.. 


non liceat alicui vaſtum, venditionem, ſeu diſtructionem facere it 
terris, &c, ſibi demiſſis ad terminum vitæ vel annorum, &c. And 


therefore (a) it a woman tenant for life takes huſband who 


C LIFT O N's Caſe. 


* 


Mich. 35 & 36 Eliz. 
In the Common Pleas. 


and John Clifton defendant, the form of the writ was 
ſuch ; Si Thom” Southcote arm” fecerit, &c. ſummon' Fohannen 


mibus boſcis & gardints in Otterie, que tenuit ad vitam Marga- 
retæ nuper 2 in jure ipſius Margaret de prefat' Thi' is 
dimiſſione quam idem Thomas inde fecit prafat' Margaret & cu 
dam Petro Carew militi quond' viro ſuo, ad vitam eorundem Peri 


— 7 — — — — 4 


 & Margarel', fecit vaſlum, venditionem & deſtructionem, ad ex- | 


hereditationem ipſius Thom”, & contra formam proviſion" predif', n 
ut dicitur, &c. & habeas, &c. teſte 8 Februar anno 35. n 
And it was reſolved by the whole court in the Com. Plets, 


that the faid writ doth not lie; for the recital of the writ i, 


gquare cum de communi conſilio regni noſtri Angl proviſum fit, qud 


in this caſe the huſband had not any eſtate for life in this land, 
but the wife had the eſtate ſor life, and the huſband had it 
only in her right, and ſo he is not within the ſaid act; and 


commits waſte, and the wife dies, 


the huſband ſhall not be 
puniſhed for this waſte, IF 


Note, reader, this judgment given on conſideration of the 
ſtat. of Glouceſter cap. 5. and of the opinions obiter in 10 H. b. 
11 & 12. by Strange and Coteſmore, 46 E. 3. 25. 46 E. 3 
waſte in Statham. % 


PILKINGTON 


— * =. 
— 8 n 3 


n he . 
* . 


PILKINGTO N's Cafe. 
Teach. 43 Ele. 
In the King's Bench. 


others defendants in replevin, it was reſolved by the Bl. 17. Cr. El. 


; 0 813. 
whole court, that when a diſtreſs is taken for damage-feaſant, (6) Or. El. 332, 


that the party may tender amends till the cattle are (5) im- $13. 8 Co. 145, 
pounded, but after that they are in the cuſtody of the law, then b tl. 16. 


the tender comes too late. Vide 13 (c) H. 4. 17. & 27 FE. 3. : 2 


$8. And fo it was adjudged Trin. 33. Eliz. between Nevil Lit. Rep. 34. 


2. It was reſolved, that tender of amends to the Bailiff (e) oo * 


not good, for he cannet deliver the diſtreſs once taken, no Rep. 258. 


Cr, Jac. 377. 

1 Roll.Rep.258. 
1 2 Roll. Rep. 172. 
| Hob. 154. 
1 Browal. 173. 


mand rent on a condition of re- entry. 


The Earl of 'PEMBROOK's Caſe, 


Mich. 35 & 36 Eliz. 


3 In the | King's Bench. 


IN an action on the caſe brought by the Earl of Pem- Cr. El. 384, 486, 
brook againſt Sir Henry Barkley, for interrupting him of ns e 

an walks in the foreſt of Sel wood; the defendant pleaded Poph. Bs 

Fant of them by the ſaid Earl to the Lord Maur. Berkley Hardr. 49. 


Util by deed ſhewn 1 was held by Popham Chief Moor 706. 


Ns 


fs Juſtice, 


Pat V. Rs Bo 5 > 26 


ETWEEN Pilkington (a) plaintiff, and Haſtings and (a) Co. Ent.602. | 


(4) and degrave. (<) Cr. El. 813. 


more than be can change the avowry of his maſter, or de- () N. El. 313- 
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FAOETYS Cale. _ Part J. 
Oyer of the writ, Juſtice, and the whole court, that in the ſame term the Plains 
__ . d. tiff may pray that the deed be entefed in hæc verba, and after. 
6 Mod. 27). Wards he may demur, or take iſſue at his pleaſure; but j 
3 Lev. 50. another term the deed ſhall not at his prayer be entered in hg 
Farres, 9. verba, although he would demur on it, for then the deed i 
out of court: and afterwards the deed on the prayer in the 
ſame term was entered in hc verba; the Earl pleaded, thy 
ulterius per ſcript” prediftum prouiſum fuit, (without ſhewing 
forth any part) becauſe the deed was entered in hæc ver ba, quad 
nota, good policy, And the Earl ſhewed the condition and 

the breach of it: nota bene, 
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[See in this caſe in Popham 116, &c. many things touch 
ing Covenants, Conditions, &c. os 


thn : , 4 O ads a & i 4. 


A 


P AGE T's Caſe. 
Mich. 35 & 36 Eliz. 


(a) 2 Co. 92. b. 
1 te k In the Common Pleas. 
Allein _ | 8 | | 

z Jon fs EY . 
ö | | ory William Paget, Eſq. plaintiff, and Edward 


h. E. . as . . . . . 
2” 1801. «hg n Cary and Elizabeth his wife defendants in waſte, in the 


2 Roll. 199,829. Common Pleas, it was reſolved, that if there be (a) tenant 
22 oy 36. for life, the remainder for life, the remainder in fee, if tenant 
Winch. 991 for life doth waſte in trees, and afterwards he in the remainder 
Moor 18. Co. for life dies, the action of waſte is maintainable for waſte done 
T5, $4. 9599 ih; "Bp life of him in the remainder for life, for it was to 
| kynden's caſe, the diſinheritance of him in the remainder in fee; and nov 
in che 4th Part the impediment, which was the mean eſtate for life is taken 
aber | A away. Et remoto impediments emergit actio. And as it was at 
Bowls Cafe, there faid, ſo it was adjudged in 9 Eliz. the ſame law, if be Wi y 
11 Co. 81. b. in the remainder for life after the waſte ſurrender his eſtate 10 Bi 
:. (8) 400, 47 835 him in the remainder or reverſion in fee. And where it wi 
9 objected, that at the time of the waſte, it could not be 0 Bit: 
Cr. Car. 242, the damage of him in the remainder in fee, in reſped ü 
243, 274, Roll. of the mean eſtate for liſe: to that it was anſwered and o 
Pim zj. refolyed, that when the tree is ſevered, the (c) propei Bl ti 
Moor 1 thereof belongs to him in the remainder in fee; and v8 y 


2 Roll.Rep.181, where it is laid in ſome books that he in the remaince 


— © fy = I,4 = mw R .,. umm. 


Part V. BooTn's Caſe. F | 7 


or reverſion in fee ſhall not have an (a) action of waſte, it er, + 
to be intended during the continuance of the mean remain- i ot. *4 6. 


2 Co. Lit. 299. b. 
ger; and where in other books it is ſaid, that in ſuch caſe the N 
ation of waſte well lies, it is to be intended after the death of 

him in the remainder for life. Quia cum aliguid impeditur 

ropter unum, eo remote, tollitur impedimentum : and fo all oo 

books are well reconciled. Vide 11 E. 3. Receit 118. 4 E. 3. 

18. b. Cotte's caſe, 32 E. 3. Waſte (6) 114. 5E 3. 3. 10 (9 33E- * a 
E. 4. 9. a. F. N. B. (c) 58, 59. and the writ in the Regiſter, ( F. N. B. 

14. b. and the nota there, fol. 75. 88. c. 59+ b. 


BOO T H's Caſe. 
Trin. 36 Eliz. Rot. 1546. 
In the common Pleas. 


EFORGE BOOTH brought an action of waſte againſt co, Eat. 697, 
Skevington, and declared that Sir William Booth de- pl. 5. 
miled for years to Enſor, who aſſigned it to Skevington. The 2 Anderl. 23 
defendant pleaded an aſſignment to Elizabeth Cave, before ue 51 4. 
which aſſignment no waſte done; the plaintiff in his replica- 2 Inſt. 302. 
tion ſhewed the ſtat. of 11 H. 6. cap. 5. and that the grant to 


Elizabeth Cave was to the intent, that he might not know F. N. B. 59. 2. 


againſt whom to bring his action of waſte ; and averred that Dyer 8. 
he took the profits; the defendant rejoined, that Elizabeth 4 
Cave granted her eſtate to A. who demiſed to the defendant 
at will, without that, that he granted to the intent, &c. on 
which the plaintiff demurred in law, And in this caſe three 
0 (8 

1. That although the words of the ſaid act are, that where 
tenant for life or years have leaſed or granted their eſtate, to 
the intent that thoſe in reverſion, ſal. their leſſors, their heirs 
or aſſignees may not know their names; and aſterwards the 
frſt tenants continually occupy thoſe lands, &c. and commit 
valte, &c. it is ordained and eſtabliſhed, that he in the re- 

| | . verſion 


it is (@) 1 Roll. 377, 
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(a) 2 Roll. Rep. 
246. F, N. B. 
& GC 

o. Lit. 54. a. 
2 Inſt, 302. 
Lit. Rep. 106. 


* Lit. 54. a. 
2 Roll. Rep 246. 


(e) Doctrin. 
placit. 3 54. 


Cawly 35. 9 Co. 
„ 


(d) Doctrin. 
placit. 346, 
350. | 
r. Parner de 
Profits 18. 


Br. Traverſe 


per, &c. 180. 
Br, Peremptory 
o. 


Fitz. Mainte- 
nance de Brief 
38. 
(e) Fitz. Main- 
tenance de 


Brief 31, 32, &c. 


1 Salk. 74, 76, 
274 | 
Fitzgib, 54. 


3 Roll. 243. 
Co. Ent. 4. pl.4, 
Cr, El. 432. 
Moor 3 59. 
Lit. Rep. 30. 


Hardr, 46, 


SAMON's Caſe, Part v. 
verſion in ſuch (a) caſe ſhall maintain a writ of waſte againg 
the ſaid tenants for life or years. And there is proviſo for 
the firſt tenants. Yet it was reſolved, that every affipnee of 
the firſt leſſee mediate or immediate is within the ſaid 20; 
for the ſtatute was made to ſuppreſs fraud and deceit, aud 
therefore ſhall be taken beneficially. e 

2. It was reſolved, that he in (5) remainder is within the 
ſaid act, as well as he in reverſion, becauſe in equal miſchief 
yet the preamble and the body of the act ſpeak only of him in 
reverſion, | po 

3. It was reſolved, that (c) the intent aforeſaid wag ng 
traverſable in this caſe but the pernancy of the profits, for 
that was a thing notorious, whereof the country might hare 
knowledge, and in the pernancy of the profits, the intent is 
implied. Vide 4 H. 7. . a. in Formedon, the tenant pleaded 

nontenure, the demandant ſaid, that he made a feoffment t 
perſons unknown to defraud him of his tenancy, and took 
the profits : the pernancy of the profits, (4) and not the feof: 
ment is traverſable. See 1 E. 4.1.2. 4 E. 4. 17, 29, 30, & 
38. (e). 5 : 7 


SAMON's Caſe. 
Trin, 36 Eliz. Rot. 877. 


In the King's Bench. 5 


AMON brought an action on the caſe on Aſſump/i, and 


J declared, that whereas controverſies were between the 
plaintiff and defendant concerning divers lands in D. Ihe 


deſfendant in conſideration of 6d. aſſumed and promiled to 


pay 2001. to the plaintiff, if the defendant did not periorm 
the award of J. S. &c. which J. S. made an award, that the de- 
fendant ſhould enter into a bond to the plaintiff, that the plain 
tiff and Elizabeth his wife ſhould enjoy the ſaid land, &c. which 
he had not done; on which the deſendant demurred. And ; 
was adjudged againſt the plaintiff; and the reaſon and cauſe 01 


the judgment was, becauſe the award was void for the un- 


certainty 3 


ms — er . ﬀ Ee 


Part V. SaMon's Caſe. | "ms 


certainty 3 (a) for it doth not appear of what ſum the bond (a) Cr. Eliz. 
ſhould be, for the arbitrators are judges of the caſe; and their 5 wh Moor 359 


ardr. 45, 46, 


judgment and award ought to be certain, ſo that thereby the stile 56, 
controverſy be decided; and that it ſhould not for the uncer- 1 Roll. 263. 


' y Jenk. Cent. 346, 
tainty be a cauſe of new controverſy. And the arbitrators March 3 


cannot (6) aſſign their power over, but they themſelves ought ment 163, 164, 


to determine it, and therefore neither the plaintiff nor the de- 192. 2 Roll. 
ſendant can aſſeſs the ſum. But it was agreed that if I. cove- Rep. 214- 

93 . ” OPS Palm, 84, 146. 
nants with B. to enter into a bond to him for the enjoying of ye. 98. 
ſuch land, and does not expreſs what ſum, he ſhall be bound Cr. Jac, 314, 
in ſuch ſum, as amounts to the (c) value of the land, as it- 3 
is agreed in 10 E. 3.18. If a man grants an annuity to one (,) Cr. El. Mg 
of 10 marks till he be promoted to a convenient benefice, the 


law will expound it to be of the value of the (4) annuity or (4) Cr. El. PTY 


more; but the reaſon of that is, becauſe it is the act of the (ej 1 Roll. 243, 
covenantor himſelf, which cannot be void; but it is other- 27-25% _ 


Cr. El. 4, 432. 


wiſe in the caſe at bar. Alſo the award was void as to the Nioor ,, 355. 
wife, for ſhe was (e) a ſtranger to the ſubmiſſion. Nota Cr. Car. 226, 


1 Roll. Rep. 270. 


hene. | | } | Kelw. 43- A. 
* 8 9 Ex 3 3 Leon. 62. 
* Quere, © if a huſband's aſſent to a private act of Par- 2 Sand. 293, 


« ſiament for aliening his eſtate ſhall bar the wife of her 3 = — 


yp 


js but in nature of an award, ut ſupra. And no private Hetley 5. 

« act ſhall bind other than parties.” See 8 Co. 138. Sir 57 39. 
Francis Barington's, &c. ib, Nota peſt 80. b. And fee tab. ,; 3 
of the principal matters in 1 Burro. tit. Arbitration. & Rep. 6 Mod, 244. 
temp. Lord Hard. 53, 54, 181, 182, 382. 2 Wilſon 10, 267, 


293. 2 Stran. 1024, 1025-] 


« dower he being no party to the act, which being private, Pele. 98 


24 GRAY's 


I5, 
(% Cr, El. 432. 
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Hill. 37. Eliz. Rot. 601, 
In the King's Bench. 
1 Ent. 593. IN replevin between 2 and Fletcher, in bar of the avow. 


1 ry for damage feaſance, the plaintiff by cuſtom intitled 
| Cr. El. 405, himſelf to have common of paſture in the place where, &c. 


3 $33 to his copyhold, which cuſtom was traverſed. And it was 
Cart. 88. found that he ought to have the ſame common, but that every 
A * . Copyholder had uſed to pay time out of mind, &c. pro eadem 


Lit. Rep. 295. communia unam gallinam, & guinque ova annuatim. And it was 
1 Sand. 320. adjudged, that on this verdict the plaintiff ſhould have judg - 
ment; for the plaintiff need not ſhew more than makes for 

„ him, and that is of his part. And the doubt was, what re- 
Cr. El, 40s, &ůmedy the terre - tenant ſhould have for the hens and eggs; for 
563. if the terre tenant has no remedy for them, then the com- 
_ pla, 103- moner ſhould have his common ſub modo, ſcil. paying ſo much, 
Hob. 4a. Kc. and then it would be againſt the plaintiff. But if the 
terre-tenant has a good remedy for the hens and eggs, then as 

5 the verdict is found, it is not modus communiæ, ſcil. a manner 
Cr. El. 405. of commoning, nor parcel of the iflue as to the common, but 
Hob. 42. a collateral recompence to be paid for the common, wheredt 
Docd. pla. 103. every one has equal remedy. And Popham Chief Juſtice ſaid, 
: CO 306 that it was adjudged in a Devonſhire caſe, that where a man 
7 | preſcribed to have pot-water out of the river, &c, and the jury 
found that he ought to have it paying 6d. yearly. And it was 

- adjudged that he had failed of his preſcription, for he had pre- 

| {ſcribed abſolutely, and the jury had found it conditionally, 0 

ſub modo. And there if he did not pay the money he ought not 

to take the water, and the terre-tenant in ſuch caſe might dil 

turb him, which is all the remedy that the terre-tenant 

had. But in the caſe at bar, the terre-tenant may ay 


* 


Patt V. Gray's Caſe. 8 7 £7" 
the cattle of the commoner on his own land for the hens and 
eggs; and therewith agrees 26 H. 8. 5. But in the caſe at E 


bar, if the jury had found, that the plaintiff ſhould have com- | 
mon paying fo many hens and eggs, the iſſue had been found cr. x1. 546. 
againſt him, becauſe it 1s parcel of the cuſtom : but in the 

caſe at bar, the cuſtom as to the commoning is perfect with- 

out the ſaid payment, and the payment doth not limit or qua- 

lify the cuſtom, but it is a recompence for the common, for 

which recompence the terre-tenant has remedy. But if the 
terre-tenant had no remedy for the recompence, as in the caſe 

put by the Chief Juſtice, but only to“ make the ſaid diſturb- . 

ance,” as is aforeſaid, then the ſaid manner of payment (al- 

though it be found as it is in the caſe at bar) is parcel of 

the cuſtom, omg 3 good e . the like judgment 

was given in the Common Pleas, Paſch. 37 Eliz. Rot. 723. . „ 
peroben Lovelace and Reighnolds, got, ith there, 2 hay 546, 
10 E. 4. 17. F. N. B. 107. a. 15 E. 3. Aſſiſe 111, 2 And. 67, 68. 


[See x Wilſon 253. Kenchin v. Knight] 


| EEE a anwroea bank wo Pas cs; — r 


F G ðVKv ͤ . IG. -, EET, 


3 4.9 
1 
: 
2 Ka 
b 4 
1 
1 
WW 
1 
+ 
— 
== 
1 
* * 
25 
WH 
12523 
$ 
, T4 
C5, 
1 
* * 
* 1 
1 
$41 
Hob 
nf » 
TE 
A 
58 
1 
: . 
1 
72 
5 725 


* * — * — L wed . * 
8 1 m Bs, oe ap IE, Set i N n 5 
Co r rsd 3 E Ct AR DAS See on 


4 
IF 


Note. 


Co. Lit. 366. b. 


567. a. 
Cr. Car. 48 3, 


484. | 


1 Jones 397, 
398, &. 
3 Co. 78. a. 
Moor 469. 


Lit. ſect. 608. 


ect. 726. 


FITZHERBERT's Cafe. 
.. Paſch.. 37. Elia. 
In the King's Bench. 


HE caſe in effect was; tenant for life, the remainder to 
his ſon and and heir apparent in tail, by covin and agree- 
ment between him and A. and B. to the intent “ to bar his ſon 
«*« of his remainder” by a collateral warranty made a leaſe for 
years to A. who made a feoffment to B. in fee, to whom the 
father releaſed with warranty, and a!l this by covin and con- 
ſent between the parties, to the intent aforeſaid ; and after. 
wards the father died, and the warranty deſcended on the 
ſon being then of full age. And it was reſolved by Popham 
Chief Juſtice and the whole court, that this warranty ſhould 


not bar the ſon ; for the feoffment of the leſſee for years is a 


Co. Lit. 367. . 
380. 1 Jones 
397, 398. 


0 Q. Skinner 72. 


_ difſeifin, and the father himſelf is particeps criminis, and 


agreeth to it; and then although the releaſe with warranty is 
made after the diſſeiſin, yet foraſmuch as the diſſeiſin was to 
that intent and purpoſe, the law will adjudge on the whole 
act; as it is agreed in 19 Hf. 8.12. b. If a man diſſeiſes an- 


other to the intent to make a feoffment with warranty, al- 


though he makes the feoffment 20 years after the diſ. 
ſeiſin, yet the law will adjudge on the whole act, and the diſ- 
ſeiſin and the warranty ſhall be coupled together, according 
to the intent of the parties ; and therefore in ſuch cafe the 


law will adjudge the warranty to commence by diſſeiſin, a- 


though they be made at ſeveral times. As if a man makes a 


leaſe of lands in two ſeveral counties, reſerving one entire 


rent, although the livery be made at ſeveral times, firſt in one 
county, and then in the other, yet the rent is ifſuing out of 
the lands in both counties; fo if a man makes a charter of 


2 Co. 80. 


wards makes livery of the land 


feoffment with warranty, and delivers the deed, and aſter- 
ſecundum formam charts, 


now the law will judge on the whole act, and although 
the deed was delivered at one time, and the livery of 
the land at another time; and although a warranty ought 


_— RE. ie ARS. en. if Eo 


Pert V. FiTzHERBERT's Caſe, | 

to enure on an eſtate, yet on the whole matter the warranty 

is good. 05 i 
2. It was reſolved, that although the diſſeiſin was to the 


80 


father himſelf who made the releaſe ; yet foraſmuch as the fa- 


ther agreed and conſented to the diſſeiſin, and he who made 
the warranty procured the diſſeiſin, it ſhould not (a) hinder, 


but that the warranty doth commence ys diſſeiſin, for conſen- 


tientes & agentes pari pena pleftentur. Vide Litt. 151. in his 
chapter of Remitter. If the huſband diſcontinues (5) the wife's 
right, all is one as to a remitter, as if they procure or aſſent 
to a difleifin, and afterwards take a feoffment of the diſſeiſor, 
or as if they themſelves had diſſeiſed the diſcontinuee ; and fo 
are the books in (c) 44 K. 3. 46. a. 18 H. 8. 13. 11 E. 4. 2, &c. 

3. Although the diſſeiſin was not made immediately to the 
ſon who is to be bound by the warranty, yet foraſmuch as 
this diſſeiſin was a wrong to him, and did diveſt his remainder 
out of him, it ſhould not hinder, but that the warranty com- 
mences by diſſeiſin. And ſo is the book in 31 E. 3. Warranty 
(4) 28. where one brother made a gift in tail to another, the 
uncle diſſeiſed the donee, and made a feoffment with warran- 
ty; the uncle died, and the warranty deſcended on the donor, 
and afterwards the donee died without ifſue ; the donor brought 
Formedon in the reverter, and the feoffee pleaded the feoit- 
ment with warranty, the demandant avoided it, becauſe it 
began by diſſeiſin, and yet the diſſeiſin was to the donee and 
(e) not to the donor; but by the diſſeiſin a wrong was done to 
him, and his reverſion by it was deveſted. In this caſe Pop- 


ham, Chief Juſt. ſaid, that this very point was in queſtion be- 


tween Pawlet and Puttenham, and Pawlet who was 1n the re- 


mainder enjoyed the land. And by great advice it was re- 


ſolved, that he was not barred by the warranty : but it was 
not adjudged. Vide reader the books 14 E. 3. Warranty 5. 
temp. E. 1. Warranty 86. 27 E. 3. 89. 12 Aff. p. 9. 4 Ma. 
Dyer 148, &c. and the ſtat, of Gloceſt. c. 3. and the ſtat. of 11 
H. 7. c. 20. (/) that the releaſe with warranty of tenant by the 
cou:tely, tenant in dower, or tenant for life to the diſſeiſor was 


a collateral warranty by the common law, and ſhould bind 


the heir : but that is to be intended when there was not any 


covin or colluſion to make difſeifins. But after diſſeiſins 


made without covin there ſuch releaſe in caſe of tenant by 
the courteſy, or huſband ſeiſed in right of his wife before 
the ſtatute of Glouceſter z or of tenant in dower, or in 
jointure, before the ſtatute of 11 H. 7. (g) was a bar, as a 
releaſe by another tenant for life is at this day. But a releaſe 
at this day by tenant for life made to a diſſeiſor, or any 
other without covin and yet to the intent to bar him in 
the reverſion, ſhall bar him; for intent without covin and 

| — ieee eee diſſein 


(a) Co. Lit. 466. 
b. 


A. * 
Lit. ſect. 678. 


3 Co 78. a. 
Lit. 152. b. 

(c) Perk. ſect. 
394» 395- 
Plowd. 51. a, 

3 Co. 78. 

Br. Fauxifier de 
Recovery 6. Br. 
Colluſion 10. 

Br. Dower 15. 


Fitz. Dower 42. 


(d) Co. Lit, 
366. b. 
3 Co. 78. a. 


(e) Co. Lit. 
366. b. 367. LO 


Br. Judgm. 753, 


248. 1 Inſt. 326. 


b. 381. 


{f}) Co. Lit. 
365. b. 
Lit. ſect. 697. ; 


(g) Co. Lit. 
326. b. 365. b. 
t Co. 6. 
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" FreznrnBERT's Caſe, | Part V- 


diſſeiſin ſhall not avoid the warranty. As if the father in the 

3 caſe at bar had made a feoffment in fee with warranty, and 
Co. Lit. 366, a, died, this warranty ſhould bind the ſon, although it was made 
1 Co. 66.b. of purpoſe to bar him; for there was not any diſſeiſin; and 
therefore ſuch warranty cannot be avoided by averment of 

covin, becauſe there was not any diſſeiſin in the caſe ; for a 

warranty commencing by wrong ſhall not be avoided, but a 

[Note, a colla- warranty which commences by diſſeiſin. And although it is 


teral warranty is ſaid in our books (and it is true) that warranties are much fa- 
now no bar by 


| theftat.g&s voured in law, becauſe they extend to eſtabliſh him who is 


Ann, ch. 16. ex- terre-tenant in poſſeſſion ; yet when they are mixed with covin, 


 ceptin ſome par- which is ſo odious, and ſo much abhorred in law, the warranty 


x nA ag loſes not only its favour, but its force alſo: for covin is like 


ch. 20. fol.303.] . which will infect all the good things wherewith it is 
B ; 
Nowte, reader, a good reſolution, for if ſuch covenous inven- 
tion ſhould be allowed in law, every father, or other anceſtor, 
Who on conſideration of marriage, or other good conſideration 
has aſſured and eſtabliſhed his lands after his death to his heir 
apparent, might by ſuch covenous and ſiniſter device dif- 
inherit his heir apparent,” which would be full of great 
- inconvenience. Co Ts 


[Nota, The donor diſſeiſed the tenant in tail, and made a 
feoffment in fee with warranty and died, the ifſue of the do- 
nee in tail brought Formedon en le deſcender, and was barred by 
the warranty, becauſe it appeared that the iſſue in tail was 
heir at law to the donor, 6 Ed, 3. 16. b. pl. 19. 


FOORD: 


Part V. 


| 


FOOR D's Caſe. 
Paſeb. 37 Ex. 
In the Co mmon Pleas. 


 DETWEEN Bettisford and (c) Foord in replevin, the caſe (a) 1 And. 47. 


was ſuch ; the Prebendary of Kingſton in the county of Er. Ei. 447,472. 


Dorſet in the cathedral church of Saliſbury in the time of K. Dy. 338, 339. 
Hen. 8. made a leaſe of the ſaid Prebend for 70 years. The Pl. r . ndl. 
Biſhop, patron of the ſaid Prebendary, and the Dean and Ane 2 Th 
Chapter, by their ſeveral inſtruments under their common Lit. Rep. 364. 
ſeal (reciting the ſaid leaſe) confirmed dimiſſionem prædictam in 

forma prædi ct“ fat? pro termino 51 years tantum, & non ultra. 

And afterwards the faid Prebendary made another leaſe to be- 

gin aſter the determination of the firſt leaſe, &c. And whe- 

ther the firſt leaſe ſhould continue after the 51 years, viz. 

whether the confirmation ſhould extend to the whole term, or 

for the 51 years only was the queſtion, And it was adjudged, 

that the ſaid confirmation (as this caſe is) ſhould extend to the 


(b) whole term ; for when the Biſhop and the Dean and Chap- (3) Co. 3 A 


ter (reciting the ſaid demiſe for 70 years) had confirmed dim- b. 297.4. 1 And. 


* 7 . » ; is , 
| Go | 0 r mM 
ftmem predia in forma pred”, theſe words (pro termine 51 472. Lit, Rep, 


years) & non ultra, come too late, and the leaſe being for 70 84. Dy. ga. pl. 4. 


years, it is repugnant to confirm dimiſſionem prædict' for 51 Winch. 95, 96. 
years, for it is as much as if they had confirmed the leaſe and 
term of 70 years for 51 years. But if the Biſh. and the Dean 
and Chapter had recited the leaſe, and had confirmed the (c) 8 
land to the leſſee for 51 years, that had been good enough, Ci. bl. * 
for then there would not be any ſuch repugnancy in the con- Lit. Rep. 82. 
firmation. %% ne 5 8 2 go 
Et nota, a difference (4) between a bare aſſent, with- , N as gf ”» 


out any right or intereſt, and an aſſent coupled with a (e) Co. Lit. 297, 


. 5 3 fs cet £) = ara 274 Drrh00;D. 
tight or intereſt; for the tenant who is to perfect a grant 774 % 399 


by his attornment, cannot aſſent for a time, nor (e) on , Co. $5. b. 


condition, 1 Roll. 412. M. 1. 
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47. Cr. El. 447, 
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(a) Ant. 71. a. 
Br. Releaſe 33. 
Br. Dean and 
Chapter 11. 

1 Co. 112. b. 
2 Roll. 340. 
Co. Lit. 266. a. 
Fitz. Releaſe 57. 
(#) x Co. 147. b. 
Co. Lit. 292, 
297. a. 343. b. 
F. N. B. 152. J. 
(c) 1 Roll. 412. 
(4) Co. Lit. 297. 


A 

(e) 3 Co. 22. a. 
4 Co. 94 b. 

8 Co. 153. 2. 

10 Co. 128. b. 

3 Brownl. 62, 
63. F.N.B. 130, 


131. h. 131.2. 


2 Leon. 107 108, 
131. 3 Leon. 4. 
4 Leon. 13. 
Ow. 42. Benl. 
in Aſh. pl. 10. 
O. Beal. 3. pl. 8. 
N. Benl. 57. 
pl. 93. Benl. in 
Kelw. 208. 209. 
Velv. 67. Cr. El. 
118, 119, 770, 
S807. Moor 13. 
3 Roll. 29, 601. 


1 Ro. Rep. 221. 


2 Ro. Rep. 47. 
Br. Action fur 
le Caſe 108. in 
fine. Cr. Car. 
241. Cr. Ic. 505. 
Co. Lit. 47. b. 
297. a. 292. b. 
2 Sand. 337. 
{f) Cr. El. 118, 
119, 472. Lit. 
ſect. 521. Co. 
Lit. 47. b. 297. a. 
3 Co. 22. 4. 
3 Co. 153. a * 
10 Co. 128. b. 
2 Brown. 62,63. 
2 Leon. 108. 
Owen 42. 
1 Roll. Rep. 22 1. 


(e) Co. Lit. 297. 


F 


— 


Foo d's Caſe. Part Y, 


condition, nor for part of the thing granted, but it ſhall abſo. 
lutely enure to all, becauſe he has but a bare aſſent, which can. 
not be qualified, or apportioned: but the Biſhop who is patron, 
and the Dean and Chapter have an intereſt in the Prebend, 
and every part of it, for the patron has jus conferendi, and x 
releaſe to the patron of an annuity in the time of (a) vac. is 
good, as it is held in 21 H. 7.41. a. 8 E. 3. 28. Perſeys 


caſe. 33 E. 3. Aid le Riy 103. 8 H. 6. 24. acc'. Alſo it is heldin 
31 E. 3. Graunts 90. 16 E. 3. Annuity 23. 8 R. 2. Annuity 


53 that the patron and ordinary may (4) charge the glebe in 
time of vacat. therefore they have an intereſt; and Fitz. N. B. 
49. ſaith, that the right is in the patron and ordinary. Vide Lit. 
lib. 3. cap. Diſcontinuance 144, 145. So if the leaſe be made 
of 20 acres, they may make a confirmation as to part of the 
land, as for one or more acres: fo they may confirm part ot 
all on (c) condition; by which it appears that they have not 
a bare aſſent, as in caſe of attornment, but an aſſent clothed 
with an intereſt, | 5 „„ 
Another difference was taken between a leaſe for years, and 
a leaſe for life, a gift in tail, or of ſeoffment in fee; for if a 
Prebendary makes a leaſe for years, a confirmation may be 
made of the land, as has been ſaid before, for (d) leſs years, 
for the years are ſeveral, although the leaſe or term be one. 
If I fell you any thing for 1001. to be paid 201. per ann. in 
5 years, 1 ſhall not have an action for debt (e) till all the 
years be incurred, becauſe all is but one contiact : but if a 
man makes a leaſe of lands for 5 yeats, rendering every year 
201. there in the caſe of a leaſe of land for years, the years 
are ſeveral, and he ſhall have an aCtion of debt for every year, 
as it is adjudged in 45 E. 3. 8. But if a Prebendary makes 
a leaſe for life, or a gift in tail, or a feoffment in fee, and a 
confirmation is made of the land to the leflee, donee, or feoffee 
for one hour, it is good for ever, for an eſtare of freehold or 


Inheritance is entire : and therefore if he who has a freehold 
or inheritance be diſſeiſed, and confirms the land to the dit- 


ſeiſor for an hour, it is good for ever. 1 
So if a diſſeiſor makes a leaſe for life, or a gift in tail, 


and the diſſeiſee confirms the land to the leſſee or donee 


for an hour, it ſhall confirm his whole eſtate, but it ſhall 
not (/) enure to the remainder or reverſion, becauſe he 
confirms the land to the leſſee or donee only, and the e- 


ſtate for life or in tail, and the remainder or reverſion | 
are ſeveral diſtinct eſtates: but if the (g) diſſeiſor makes 
a leaſe for years of 20 acres, the diſſeiſce may confirm the 
whole, or any part of the land to the lefſee, to have and 
to hold to him tor all, or any of the years, upon or without 

| R | | a4 con- 


Part V. Foo R D's Caſe. 82 


a condition; for although the term or demiſe be one, and 

therefore if the term or demiſe be confirmed for an (a) hour, (-) Co. Lit.297. 

it is good for ever, as it is reſolved in the caſe at bar ; yet the © | 
rs and acres are ſeveral, and therefore the confirmation | 

may extend to part of them: pari ratione, if my tenant (5) for (5) Co. Lit. 295. 

life makes a leaſe for years, I may confirm the land to. him for ® 

leſs years: ſo if tenant in tail makes a leaſe for 40 years, and 

dies, the iſſue in tail may confirm the term or part, &c. for 

leſs years. The ſame law of a woman after coverture. Yide 

Lit. lib. 3. cap. Confirmations 119, 120, &c. : 


[See 2 Blackſt. Com. ch. 20. fol. 320, 321. touching the 
diſabling or reſtraining ſtatutes.] 8 e 
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(a) Noy 53. 

Cr. El. 409, 410. 
Hob. 86 

Swinb. 328,329. 
Fitzgib. 51, 76. 
(5) 8 Co. 126. a. 
Cr. Car. 347. 
Hard. 303. 


judgment was given againſt the p 


(c) Hob. 86. 
Cr. El. 410. 
I Roll. Rep. 105. 
I Roll, 551,555, 


5 6, 557. 

d) Cr. El. 410. 
1 Roll. 551. 
Dy. 247. pl. 73. 
(e) 2 Inſt. 398. 
Selden Juriſ- 
dict. the Teſta- 
ment. 24. Co. 
Lit. 133. b 

— Co. 38. b. 

| (F) Cart. 118, 


Cr. El. 40g, 


CASES of CUSTOMS. 
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S NE L LIN G's Cak. 
” Trin. 37 Eliz, 
In the Common Pleas. 


ETWEEN (a) Snelling and Norton the caſe was ſuch; 
debt was brought by Snelling againſt Norton adminiſ- 
trator of N. on a bond; the defend. ſhewed the cuſtom (+) of 
London, that if a contract be made by a citizen in London to 


pay money to another citizen, and he who ought to pay dies 


inteſtate, that the adminiſtrator ſhall be bound to pay it as 
well as if it was by bond. And ſhewed further, that the in- 
teſtate was a citizen of London, and was indebted on contract 
to ſuch a citizen, who after the death of the inteſtate had re- 
covered againſt him, on which the pl. demurred in law; and 
hor in this cafe three 

points were reſolved. | - 5 
1. That the faid cuſtom (c) was good againſt the opt 
nion in Dyer 8 El. 247. (d) for although none was charge: 
able at the common law by the name of adminiſtrator, 
becauſe before the ſtatute of (e) 31 E. 3. no action lay 2 
gainſt an adminiſtrator by fuch name, and the cuſtom 
cannot begin after 31 E. 3. which is within time of me- 
mory; yet foraſmuch as they were chargeable at the com- 
mon law, as executors for their adminiſtration, ſo that the 
10 name of the charge is only changed; and yet in ſub- 
ſtance is all one, for every executor is an adminiſtrator 
of goods; and the pleading is ne ungues executor, ne ar 
; as adi 


Part V. Caſes of Cuſtoms. 1 


adminifiravit as executor and an adminiſtrator has the office 

or quality of an executor ; therefore, the cuſtom alledged in Carth, 443, 

ſuch general manner was reſolved to be good. inner 27, 
2. It was reſolved, if the Ordinary took' the goods into his Dyer 247. pl.73; 

poſſeſſion, he was chargeable by the common law. And the 2 laſt. 39). 


3 Plowd. ; "© 
ſtature of Weſt. 2. cap. 19. cum poſt mortem alicujus, was made 9 Co. 39-d 4 F 


in affirmance of the common law. Vidz 17 E. 2. Brief 822. Dyer 196. pl. 4. 


24 E. 3. 55. II E. 3. Executors 77. 18 H. 8. 23. 9 E. 4. 33. 4. as 5645, 


11 H. 7. 12. F. N. B. 126. . 

3. It was reſolved, although the plaintiff was a ſtranger and 
no citizen, yet this cuſtom was good to bind him. Vide x E. 
VVâ n - | | wo = 


[For the nature, &c. of Copyhold and Cuftomary Lands, fee 
f.. ESL 
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The Caſe of Market-overt. 
Hil. 38 Eliz. 


a land, Anderſon Ch. 
ed by Popham Chief * OG 9 Fgert on Maſter 
uſtice of the Common 4 Hoof ind the court, tha i ] 
of the Rolls, the HEN eee ſhop on the 
plate be ſtolen and ſold op mat 5 market - day in London ex- ef 
's) 1 And. 344 market-day (as every day is a (a Id not change the property 10 
nd, 2 And.115. cept (&) Sunday) that this ſale overt e 
e * but the party ſhould have 5 for none would ſearch 
* * ſhop is not a market - overt for Pk c. But if the ſile 
oe RK: there for ſuch a thing; & /«c de ſimi 0 th in London, 6 fi 
. in a (4) goldſmith's ſhop 1 
9 Co. 66, had been openly ma ( 8 h ſhop might ee it, 
2 rage that any one that ſtood or paſfed 2 Die fale be in the 
pt ho here it would change the property. foe. of tried s 
2 Int. 773 2 dſmith, either behind a hanging, | 
2 Inſt. 713. ſhop of a goldſmith, eit! „ 
1 *r. err board upon which his plate ſtands, | ould not change 
RET 9 by the ſhop rang ſee > 8 but in the 
485. 2 Brownl, * erty : ſo if the ſale be not in the 3 
mw "x ap es A other (e) place > Os os 5 and 
8 ic. 6g, 280, chan e the (7) roperty, for that is not 50 every ſhop in Lon- 
ib L jones none would matey ee ly which by the trade 
291. 1 _ . is a market - overt for ſuch things = ot I was Recorder 
*. „ put there to 1 * ON don accordingly: 
ge Pop The, London, I certified the cuſtom e >xtends to all markets 
Moor 624 © der, the reaſon of this caſe exten | 
3 Anderl. 344. Note, reader, - 
Poph. 84. . | EY Fo: 3 a thousl | 
1 Nota, If goods are fold in e eee or geld- 
(4) Moor 550. is paid, yet the ſale is good. derb ing toll, there the 
Foph: 8 3 de ſold in a market-overt, without payi * the ſtat, 2 Ph. 
Garner , id, and does not alter the property, ! kſt. Com, ch. 
Moor 360, 625. fale 18 hot 0 Eliz. cap. 12. See 2 Blackſt. C . 
Or. El. 454. K Mar. ch. 7. & 31 Elz. ca * 
Poph. 84. Godb. 


| 1 Palm. 485, 30. fol. 449, 450z 451. 
4 7 


\ T the ſeſſions of Newgate now laſt paſt, it was reſoly. 


6. 1 Jones 164. 
{f) 3 Jac. cap. al. 
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P E RRYM AN's Caſe. 


Trin. 41 Eliz. | 
In the Common Pleas. 


J replevin between Bowyer and Perryman, the defend - 


ant did avow for damage - feaſant in his freehold; and ĩſſue 


ſons by deed in fee, and died without heir, and found a cuſ- 
tom in this manner, Infra maner de Porcheſter, a tempore cujus 


taken on the freehold, and a ſpecial verdict was found to this 
elfect; R. R. ſeiſed of the land in fee did enfeoff divers per- 


cntrarit, &c. habebatur conſuetudo, quod fi aliguis tenens alique- 


See Carth. 44%» 


2 Ventr, 144. 


2 And. 126, 126. 


Cr. El. 668, 669. "IN 


| 

rum terrarum ſive tenementor de manerio prædict tent' alienaverit 
Le conceſſerit huj uſmodi terr ſive terram per ſcript ſiue feaſfment* 

) inde confe&?”, vel per teſtament ſuum hujuſmodi ter ſtve tenementa 

* HY arrit fue legaverit, quod tunc huj uſmodi alienatio, conceſſio, don, 
WW / kpatio fact, vel ad proxim' cur ejuſdem manerii fuerunt pre- 
& præſentari conſurverunt, vel ad aliguam cur” ejuſdam 

- naner” infra annum poſt hujuſmodi alienationem, conceſſion”, ſive 
een, donum, jive legationem fact“, vel ad proxim' cur” ejuſa* 

0 nanerii poſt annum illud tenend ; et fi aliqua talis alienatio, con- 

d aaa, &fc. in forma præd non preſentat' fuerit, tunc hujuſmods 
WH -enatts, conceſſio, tc. fic minime præſentat' per conſuetudinem 
e nanerii illius vacua fuerit : and found that the ſaid land was 
el held of the ſaid manor; and that the ſaid feoffment was not 
. preſented according to the cuſtom. And whether this was a 


Ws adjudged, that it was a (a) reaſonable cuſtom : but a- 
ganlt this cuſtom it was objected : | 


a 1. That if this cuſtom ſhould be allowed, what remedy ( 
f i the tenants whl not preſent it? Or if the ſteward will re- 
4 ja the preſentment ? As to that, it was anſwered by the 


ourt, that the like objection may be made on a bargai 

nd ſaie by deed, what remedy if the clerk will not in- 
ait? And in cafe of copyhold, what remedy if the co- 
P)bolders will not preſent a ſurrender made out of court ? 
Lt caveat (e) emptor, and he at his peril is to perfect all that 


2 H. 4. 24. b. where a cuſtom was pleaded, that none 
bud ule (4) his common in ſuch a place till the lord 
R 2 entered 


reaſonable or lawful cuſtom or not was the queſtion ; and it 


b tequiſite to his aſſurance. And it is not like the caſe 


(a) Lit. Rep. 
233. 2And 1286. 
Lane 32. Bridg. 
82, 83. Het. 127. 
Bridg. 51. 

3 Bulſtr. 215. 
(5) 2 Bulſt. 337. 
Cr. Jac. 368. 


(e) 1 Roll. Reps 
1255 19 3 
4 Co. 26. a. 

(d) Fita. Cuſ- 
tom 10. 

Br. Cuſtom 12. 


not be a cuſtom, for if the lord will not enter, it is not reaſon 


(6) Flow. 302.b, 


leaſes and eftates, and that every one — 1 have notice who 


therefore if it be not preſented according to cuſtom, then the 


| () Bridg.$2,5 3. 
c) Lane 32. 
ridgm. 51. 


(4) 9 Co. 137.2. 
Co. Lit. 36. a. 
| Cr, El. 5208359 

$36,884. 2 Roll. 
26, 27. Moor 
642, 699, 697. 

oy 6, 50. Cr. 
Jac. 85, 66. 
Style 251, Hob. 
246. 


| tom, then it takes its effecb by force of the livery before: wl 


- Caſtle in the county of Devon is, that a freeholder of inhe- 


| Hands of the lord, &c. And the cuſtom of London is, thit! 
deviſe of land by will in writing being inrolled ts good, for i 


Where lands are deviſeable: and ſo judgment was given in the 


PAT Aus Caſt, Part y 
entered with his cattle; and there per totam curiam that can. 


that the commoner ſhould loſe his common. | 

2. It was objected, that once it was a feoffment, then to 
that the cuſtom of the manor ſhould deveſt an eftate of free. 
hold and inheritance veſted by ſolemn livery would be againf 
law. To which it was anſwered and reſolved, that the reaſon 
of the common law, that land ſhould paſs by ſolemn (a) livery, 
was to give notice to the country who were owners of the 
Jand, to the intent that none might be deceived in taking of 


ſhould be tenant to the Præcipe; and lords would have better 
knowledge of their tenants to have wards, eſcheats, &c. And 
therefore a cuſtom, which fortiſies the reaſon of the common 
law with greater folemnity and notice, is good, as in this caſe 
to have the feoffment openly prefented in open court, to the 
Intent that the lord and all his tenants might take notice, and 


livery is become void, becauſe it wants preſentment, which i 
part of the eſſence of the livery ; and it was ſaid, that there is 
not plenum & perfeftum froſfamentum in this caſe, till preſent- 
ment made in court according to the cuſtom ; but opus (b) in- 
choatum & non perfectum; and docks the feoffor or feoffee (1) 
dies, and afterwards it is preſented according to the cuſton, 
it is good. As if a man delivers a writing (4) as an eſcrow, 
to be his deed on certain conditions to be performed, and after- 
wards the obligor or obligee dies, and afterwards the condi- 
tion is performed, the deed is good, for there was traditi i 
choata in the life of the parties, ſed po/lea con ſummata eri 
by the performance of the condition takes its effect by torce 
of the firſt delivery, without any new delivery : ſo in the cale 
at bar, when the feoffment is preſented according to the cuil 


it was faid, there was a cuſtom in Kent, that if the free 
tenants of a caſtle did not pay their rents, that they ſhould 
loſe their land held of it. And that the cuſtom of Lidford 


nn cw oa mf © cc eo . . __ 2 29 


ritance cannot paſs his freehold, unleſs by furrender into the 


—s 


has greater ſolemnity added to the will than in other borough 


principal caſe, that the cuſtom was good and lawful : and th 


plea began Hil. 40 Eliz. Rot. 159. in the Common Fleas. 


i 


Sir HENRY KNniveT's Caſe: 


Paſcb. 38 Elix. 
In the King's Saen 


ETWEEN Sir Henry Knivet plaintiff, and Poole and Oclab. 143, 

others defendants, on a ſpecial verdict the cafe was ſuch : 144. 
tenant for life, the remainder in fee to the plaintiff ; tenant Cr. El. 463, 
for life leaſed for years, the. lefſee for years is ouſted, and * "Pg 


0 the tenant for life diflcifed ; the diſſeiſor made a leaſe for years, 

m, and his leſſee ſowed the land; and tenant for life died. Sir 
15 Henry Knivet who had the remainder in fee entered; the de- 
tr ſendants took the emblements, and for them Sir Henry Kni- 


yet brought an action of treſpaſs ; and on not-guilty pleaded, 
the jury found the fpecial matter aforeſaid. And it was ad- 


my judged, that the plaintiff being him in the remainder, had no 
rce right to the emblements. It was alſo reſolved, that the de- b. SY . 
ale fendants claiming by the leſſee of the diſſeiſor had not the mere Co. Lit. 55. b. 


right to them, but in reſpect of his poſſeſſion ſhould: bar the 
plaintiff; but the mere right was in the leſſee of the tenant 


lee for life, and he might have an action of treſpaſs, and ſhould q, Lit. 282. b. 
e recover all the mean profits againſt the leſſee of the diſſeiſor z Dog. pla. 200. 
ord therefore he in the reverſion ſhould not have remedy for *_ 

he- them alſo, nor recover damages for them, for then the lefſee 

the of the diſſeiſor would be twice charged: but as to the entry 

na into the land to take the emblements, it was good matter of 

ri juſtification ; but foraſmuch as they had pleaded not guilty, 

gh om — judgment for the entry, and was barred for 

the! the reſi ue. | , wu NE PENS DEE | 


And now reader in the principal caſe, the leſſee 
3 wa 


- 


PenryN's Caſe, Part y. 


of the tenant for life had right to the land, and by conſe. 
| — quence to the emblements, as things annexed to the land, and 
| Co. Lit. 55.8. b. che death of the leſſee for life determined his intereſt to the 
land; but his right to the emblementsremained, and that war 
the principal reaſon of the judgment, 


0 [See 3 Wilſon 140.] 


T Trin. 38 Eliz. 
: In the King's Bench 


Moor 403.) IN a writ of error between William ap Richard and William 
Jenk. Cent. 1 p 3 | 8 2 | 

141, 142, 29. enryn, on a judgment given in Wales in the county oſ 
2 Roll. Rep. 29. Montgomery, before Sir Richard Shuttleworth Juſtice there, 
in a Quod ei deforceat in the nature of a writ of right, (as the 
uſe and precedents are there) the error was aſſigned in the 
matter in law, which was ſuch; William ap Richard brought 
a Quod ei deforceat in the nature of a writ of right of certain 
lands in the county of Montgomery againſt Penryn, who ap- 
| peared and joined the miſe on the mere right, and thereupon 
. a jury by Venire fac. was returned, whereof 12 were ſworn 
3 Ed. 4. 13. b. and charged; and before verdict the demandant was nonſuit, 
_ on which final judgment was given; ſcil. Quod tenens teneat 
terram illam fibi & hæred, in pace verſus peteniem & hared' jus | 

imper petuum. 63 e es 5 ö 
Cr, El. coz, And afterwards the fame demandant brought another Dues 
Co. Lit. 295. b. ei deforceat, in the nature of a writ of right againſt the ſame 
Lit, ſet. 51. tenant of the ſame land, who pleaded the final judgment in 
| bar: on which the demandant did demur. And judgment 
was given againſt him; and on this later judgment the de- 
mandant brought a writ of error. And after many arguments 
and long deliberation the judgment was affirmed, And in 
ttzhis caſe three points were reſolved. no repel 
| Co. Lit. 295. b. I. That although by the ſtat, of Rutland, made 12 E. l. 
Cr. El. 50. it is provided, that trials in Wales in a writ of right ſhall 
are be by common jurors, and by 12, yet judgment final ſhall 
be there given, as it was before the ſtat, although the mo, 
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and dignity of the trial was altered; for the ſtatute has altered Jenk, Cent. 259, 

the trial, but the judgment which belongs to ſuch action re- 

mains as it was before. | e <6 
2. If judgment final be given in a writ of right where it 

ought not to be, yet it ſhall bind till it be reverſed. = 9 
z. It was reſolved, that if tenant after the miſe joined make Co. Lit. 265. b. 

efule, judgment final on this default ſhall not be given (as 8 * 

Fitzberbert in his N. B. 6. holds) but a Petit cape ſhall iſſue; Velverten 271. 

for peradventure he may fave his default. See Temps E. 1. 1 Bulfl. 159, 160, 

Droit 41. 13 E. 1. Droit 51. 7 E. 3.67.8 E. 3. 8. 11 E. 3. en F. M. B.. 

Statham, Droit. 27 E. 3. 85. PF 3 Judgment 252. 44 * 4 9 14 E. 

3. 13 H. 4. Judgment 245. 3 H. 6. 55. 10 H. 6. 2.9 E. 4. 

16. 12 H. 7. 26 H. 8. 8. 35 H. 8. Dy. 56. 1 Mar. Dyer 98, 

103. where judgment final in a writ of right ſhall be given. 


[See Carth. 47. that in a writ of right a default aſter iſſue 
joined on the mere right is final.) See 3 Wilſon 541. pro- 
ceedings and trial upon a writ of right. | 
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Milſich. 38 & 39 Eli 
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0 2 | | * | : 
In the King's Bench, Rot. 259. 

(4) Moor 439. IN an Audita querela between Blumfield and (a) Uſewick, 
Cr. El. 478. the caſe was: two men were bound jointly and ſeverally, 
* in a bond, one was ſued, condemned, and taken in execu- 
5) x Roll. 308. tion; and afterwards the other was ſued, condemned, and 
Cr. Jac. 73:33%, taken in execution; and afterwards the firſt eſcaped, and 
8 thereupon the other brought Audita (b) guerela : and altho 
99, 100. the plaintiff might have an action of the eſcape againſt the 
1 g- Sheriff, yet until he be ſatisfied in deed, the other cannot have 
1 Roll. At. 36. Audita querela; and peradventure the Sheriff is worth no- 
Ero. Car. 75. thing; and if the defendants had been ſued by one writ by 
Br. Execut. 145. ſeveral Præcipes, although the entry ſhall be, quod unica fut 
3 executio, that is to be intended of an execution with ſatisfac- 
Ct. Jac. 338, tion, for he ſhall have both their bodies in execution, (c) 4 
2. Bulſtr. gs, H. 7. 8. & 29 H. 8. Execution Br. acc' 132. And ſo is the 
Hob. 39. book in 4 E. 4. 38. & 5 E. 4. 4. to be intended, Hil. 33 
(4) 1 And. 266. Eliz. it was adjudged in the Common Pleas between Linacte 
1 Leon. 230. and (4) Rhodes, that notwithſtanding the conuſor on a ſta- 
2 Leon. g6. tute ſtaple be taken and eſcapes, yet his goods and lands 
1 Roll,Rep-204+ on the ſame ſtatute may be extended, for the eſcape and 
the action which the Plaintiff has againſt the Sheriff for the 
_ eſcape, is no ſatisfaction of the debt. So if the conuſor 
| be taken and dies in execution, the conuſee ſhall have 
(%) Cr, El, 851. execution of his goods and lands. And it was adjudged 
2 Boll. . Paſch. 24 Eliz. in the Common Pleas between Jones and (e 
1 + %g illiams, that where two men were condemned in debt, 
ee. and one was taken and died in execution, yet * 
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# » 


of the other was lawful. And then it was reſolved by the 

whole court, that if q defendant in debt (a) 5 in 1 (a) Lit. Rep, 
ion the plaintiff may have a new execution by Elegit, or Fieri 325» 326. 

forins Lynn. reaſons. * {> e Y. 2. a . £ . fr. Jac 903. 
1. Becauſe the plaintiff ſhall not be prejudiced, nor the 143) 3% 

defendant benefited by the act and wrong of the defendant, in Moor 857, 858. 

non-payment of his debt, when no default js in the plaintiff, Hit 55 55781 

he having purſued the due and ordinary courſe of law. 21 Je. e. 24. 
2. The execution of the body 1s no (5) ſatisfaction (as appears Hetl. 159. 

in 4 H. 7. 8. & 33 H. 6. (c) 47. Hillary's caſe Judged) but 3 . 

a gage for the debt; as where a man has return irrepleviſable 99. Hob. 59, 64. 

awarded, as it is faid in 33 H. 6. 46. and therefore after his : 

death he ſhall reſort to a new execution. And the words of 

the Capias ad ſatisfac are, Cap. I. de S. ita guad hat” corp” jus 

r juſtic* noſtr', Sc. ad ſatisfac G. de K. de debjto & damn, 

&;, do that his body is taken to the intent that he ſhall 

ſatisfy, and hen the defendant pays the money, he ſhall be 

diſcharged out of priſon. | 


z. The death of the defendant is the ac of God, which 
ſhall not turn to the prejudice of the plaintiff, as it is faid in 
* Trewinyard's caſe, 38 H. 8. Dy. 60. the plaintiff ſhall not * Godb, 273, 
be prejudiced of his execution by act of law, which doth not | 
wrong to any One, , 3 3 
4. It would be miſchievous to the plaintiff to loſe his debt 
vithout any default in him, and no miſchief if a new execution 
ſhould be done, for nothing would be liable to his new exe- 
cution, but the lands and goods of the defendant which in law, 
and all equity ought to be ſubject to the payment of his debts, 
And is not like when the pl. has execution of the lands of the 
defendant and afterwards the lands are evicted, there, before the - 
ſtat. of 32 H. (4) 8. he ſhould not have any new execution, for 2 32 H. 8. e. g. 
the execution of the lands was valuable and accounted in law 15 
ſor a ſatis faction, and for avoiding of infiniteneſs there ſhould a Oh. he 
be but one valuable execution or execut. with ſatisfact. at the 
common law ; but execut. of the body is no valuable execution, 
and therefore the pl. after his death ſhall have a new execution 
tul he has had a valuable execution, (e) which is the end and ()) Godb, 294. 
fruit of his ſuit : et finis rei attend eſt, & fines mandator dam . 
Reg per reſeript* jua (ſe. brev ) djligent' ſunt obſervandi. 
So note, reader, good differences between execution not va- 
 Juable, (as of the body of the defendant) and execution valu- 
able, as of lands, &c. And therefore if a villain be delivered 
to one in execution on a recovery in value, and afterwards the 
villain dies without iſſue, yet the demandant ſhall never have 
a new execution for his firſt execution was valuable, and by the 
lwa man ſhall never have but one valuable execution. Note 
allo a difference between an execution final, as where the ſhe- , Show. 394. 
nf levies the money of the defend. goods, or extends his lands 
and delivers them to the plaintiff, for that the party accepts in 
latisfaction, and that is the end of the ſuit, and all that the 
ing's writ commands to be done; and between execut. with 5 
a(f) guouſque, &c, tending to an end, and which is not final, as (F) 2 Bulftr. 38. 
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in the cafe of a Capias ad ſatisfaciend', Qt. it is not final, but 


his body is to be taken to the intent and purpoſe that he ſhall 


_ ſatisfy the party, and his impriſonment is not abſolute, but 
_ guouſque the defendant ſhall ſatisfy the party: but execution 


final is when the party is ſatisfied ; and becauſe he dies before 


ſatisfaction, it conſiſts with law and equity, that the plaintiff 


execution dies, 
the Juſtices to remove the record into the King's Bench, that 


ſhould reſort to a new execution. Vide Regiſt. & F. N. B. 
246. If a man has recovered damages in treſpaſs before Juf. 
tices of Oyer and Terminer, and has the body of the party in 
execution quouſque ſatisfecerit the plaintiff, and he who is in 

ie who recovered ſhall ſhall ſue a Certiorari to 


the Juſtices there may do on that record as the law requires in 


ſuch caſe ; and that is to award a new execution, 47 E. 3. tit, 
Execution 41. If in treſpaſs the plaintiff recovers, and the 
defendant is taken for the King's fine, if he pray that the 
defendant may remain in priſon till he be fatisfied, he ſhall 


not have an Elegit, becauſe he has taken execution of his body 


and has it; but if the party dies in priſon, ſo that he has not 
execution with ſatisfaction, wherein is no default of him, he 
ſhall have an Elegit afterwards, becauſe he cannot have ſatis- 
faction according to the firſt election; and theſe are the words 


of the book. And therewith agrees Fitz. N. B. 246. B. And 


(a) Y And, 266, 
4 Hob, 60. 
1 Leon. 230, 
_ Leon. 96. 


I Roll, Rep.204. 


if the conuſor of a ſtatute-merchant or ſtaple, &c. be taken 


and dies in execution, yet the conuſee ſhall have execution 
without doubt of his goods and lands, as it was reſolved in (a) 
Linacre's caſe. And fo you will better underſtand your books 
in 22 Aſſ. 43. 33 H. 6. 46, 47. 4 E. 4. 38. 5 E. 4. 4. Br. 
Execution 79. 41 E. 3. 13. in Accompt, &c. as 


ARNO 


" 


G ARNO N's Caſe. 
15 55 Hil. 40 Eliz. Rot. 114. 


- DETWEEN Layton plaintiff, and Garnon Sheriff of the Moor 566, 567. 
county of, &c. defendant, the caſe was ſuch ; Layton Cr, Fl. 706,707- 
recovered againſt Wallwen in the Common Pleas in an action . Bean. =——_ 
of debt, and ſued forth a Capias ad ſatisfactendum, and Ex poſt Cr. Jac, 361. 
capias, and outlawed the defendant ; the defendant brought 
a writ of error, and the judgment was affirmed: and there- 
upon within the year a Capias utlagatum was awarded, and 
the defendant was taken, and the Sheriff ſuffered him to eſcape 
before the return of the writ ; and on this eſcape the plaintiff 
broughtthis action. And in this caſe three points were reſolved, 
1. If one at the common law had judgment in an action of 
debt, and after the judgment outlawed the defendant, the 
plaintiff was at the end of his ſuit as to any proceſs to be ſued 
by himſelf, for he could not have a Scire facias, nor any other | » 
proceſs on the judgment, but was put to his (a) new original, (i) co. Lit, 
as it is agreed in 13 H. 4. I. a. 21 E. 3. 55. 20E, 3. Non- 291. a2. 
ability 8. acc. And although before the ſtatute of 25 E. 3. eee 63. 
Capias did not lie in debt, nor was the (5) body of the de- . 8 
fendant before that ſtatute ſubject to execution for debt, as (5) 1Brown. 118. 
appears before in Sir Will. Harbert's cafe : yet if the defen- 8 03+ 
dant be taken by Capias utlagatum at the King's ſuit, no laches 1, 11. 7. 15. 
being in the plaintiff in continuing of his proceſs, he ſhould 3 Co. 12. a. 
be in (c) execution for the plaintiff, if he would : for inaſmuch () Yel N 
as the King by the original ſuit of the party is intitled to have , Roll. $10,89 5. 
all his goods and chattels, and the profits of his lands by the Cr. El. 206. 
outlawry, and his body alſo in priſon, it is reaſonable that if Moor 567, 598. 
the a dear in ſuch caſe be taken at the King's ſuit, that ON 
as the King ſhall have benefit by the ſuit of the party, ſo the ,,,o 
party Wel have fore benefit by the ſuit of the King.” OS Th 
2. It was reſolved, that if judgment be given in the Common Cr. El. 416. 


pleas, and removed by 4 writ of error, and judgment affirmed LY - 4g 
within the year, and (d) they award a Cap: Fi MO > 
| he year, and (d) they award a Capias, or a Ci. fa. the 15 E. 4. 21. b. 


. plaintiff is not put to a Scire facias, although it be in another 


wc 


Cates of Executions. Putt v. 


court, againſt the opinion of 14 Hf. 7. 15, 19. Vide 21 Ag, 


p. 14. F. N. B. 267. 


(a) 1 Sid. 380. 
Cr. El. 652, 
706, $50, 
Yelv. 19, 20. 
1 Roll. 810,895. 
13 H. 7. 21. 
Bridg. 7. Moor 
567. Hob. 57, 
115. Poſtea 89. a. 
(65) Moor 567. 
: a o 7. ö ; 


3. It was reſolved, that in the caſe at bar, when he wa 
taken by Capias utlagatum, which iſſued out of the King's 
Bench, he ſhould be in (a) execution for the plaintiff pre. 
ſently after his arreſt if he would, although his body be never 
brought into court, and Ry the court do not commit him 
in execution for the party. Vide 5 H. 6.6. Nota bene, in all 
caſes when the plaintiff may have a Capras ad fatrsfactendum, 
and the party defendant is taken by Capias (b) pro fine, there 
the defendant is in execution preſently, if the plaintiff will, 
without any prayer of the party. Alſo in all caſes when the 


_ plaintiff may have execution preſently by Fieri factas, although 


he cannot have a Capias, nor does a Capias lie in ſuch action; 
as in aſſiſe with force and re-difſeifin, &. and the party is taken 
by Capias pro fine, and is committed at the King's ſuit, there 


the plaintiff may pray that he may remain in execution for his 


IK Ce Bridg. 7. | 
17 E. 3. 58. pl. 
. 


(d) Moor 567. 
Cr. El. 467. 


22 Leon. 263. 


Bridg. 7. 


_ Hob. $7: 
le) Salk. 319. 
5 Mod. 200. 
Comb, 373. 


damages, but without prayer he ſhall not be in execution, 
although he may have execution b 1 And when 
the plaintiff has judgment and (c) ſureeaſes his time, ſo that 
he cannot have preſent execution neither by Capias nor b7 
Fieri fucias, &c. ihe is put to a Scire facias, there if the de- 


fendant be taken by Capias (d) pro fine, the plaintiff may pray 


that he may remain in execution for him, but that ſhall not 
be (e) without prayer of the party. See for proof of theſe dif- 
ferences 11 H. 7. 15. 13H. 7.21. 7 H. 6. 6. a. 30 H. 6. 


23. F. N. B. 121. P. 6 E. 4. 4. a. 2 R. 3. Execution 16. 
7H. 4. 4. b. &e. Obſerve good reader this eaſe well, and 
all theſe books, for theſe points touching execution (which is 
dhe life of the law) are eſpecially neceſſary to be known. 
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FR OS T's Cafe. 
Trin. 41 Eliz. 
In the Common Pleas: 


ROST recovered debt and damages againſt B. in the , Ion. 263˙ 
| F Common Pleas, 29 Eliz. and on an Ex poſt capias the Bridg. 7, 
_ defendant was outlawed, and after the year the plaintiff pro- | 
cured a Capias utlagatum againſt him, and delivered it to the 
Sheriffs of London. And that one Laborn one of the Ser- 
jeants of the Sheriffs of London had arreſted the ſaid B. in 
Fleeteſtreet at the ſuit of one A. ad reſpondend c. before the 
Sheriffs; Laborn kept B. in his houſe, and then Froſt came 
to Laborn with the Sheriffs warrant to arreſt him on the * Ca- + , Salk. 319. 
pias utlagat', which he abſoiutely refuſed. And afterwards | 5 
the Sheriffs ſuffered: the ſaid B. to go at large; and on this 
matter Froſt brought an action on the caſe againſt the Sheriffs, 
and ſuppoſed that the Sheriffs arreſted the ſaid B. by force of 
the ſaid Capias utlagat', and that the Sheriffs ſuffered him to 
go at large: the defendants pleaded, non permiſerunt eum ire 
ad largum; and the jury found all the ſpecial matter. And 
judgment was given for tbe plaintiff, _ | 
For, 1. They reſolved, that when a man is in the cuſtody 
of the Sheriff by proceſs of law, and afterwards another writ 
is delivered to him to arreſt the body of him who is in his 
cuſtody, preſently he is in his (@) an, by force of the (=) Cr. Jac. 486. 
ſecond writ by judgment of law, although he do not actually Ante? $8. d. 
arreſt him; for to what purpoſe ſhould he arreſt him who is 435 . 
and was before in his cuſtody ? Et (b) lex non præcipit inutilia, (5) 2 Roll Rep. 


guia inutilis labor ftultus : and the words of the Capias ad fatis- 408. Ant. 21. 2. 


Hardr. 387. 


Jaciendum are not only, quod capiat, Ic. but quod ſaluo cuſto- Co. Lit. 12. b. 


diat, Sc. Ita quod habeat corpus, c. So that although he 195. b. 
cannot take him (whom he has) in his cuſtody, yet he may 
ſafely keep him; aud4herewith agrees 7 H. 4. 30. b. 5 


ö 
| 
| 
' 


(a) Cr. El. 467. f 


Antea 88. 

5 Mod. 200. 

Salk. 319. 

Comb. 383. 

| (6) Dyer 172. 
pl. 11. 


1 


| Moor 468. Cart. 


19. See Mr. 
Strange's Argu- 
ment in caſes in 


Equity. 


* 


Caſes of Executions.” Part. V. 
2. The verdict well warrants the declaration, for in juag- 


ment of law it is equipollent, and amounts to as much as if 


the Sheriffs had arreſted the ſaid 8B. a 

3. That although the Capias utlagat was ſued after the 
year, ſo that the defendant could not be in (a) execution 
without prayer of the party, &c. yet the plaintiff is prejudiced 


by his eſcape, for he ought not to be diſcharged of the impri. 
ſonment till he find ſureties to ſatisfy him by the ſtatute of 5 


H O E's Caſe. 
Trin. 42 Eliz. 
In the Exchequer. 


and Boulton defendant, the caſe was ſuch; John Hoe 


the teſtator had judgment to recover in the King's Bench 
againſt Boulton 751. 3s. 4 d. John Hoe aſſigned it by deed 
inrolled to the Queen in ſatisfaction of a debt due to the 


Queen by him as collector of fifteenths, with proviſo, that if 


the Lord Treaſurer and Barons of the Exchequer, or any two of 


them, becauſe the debt could not be levied in convenient time, 
or for any other reaſonable cauſe diſallowed of the ſaid aſſign- 
ment, and revoked it by writing under their hands, then the 


aſſignment ſhould be void. And afterwards Boulton brought 
a writ of error according to the new ſtatute, and there judg- 
ment was affirmed, and 51. coſts on the affirmance of the 
judgment: and afterwards (on proceſs which is called a 
_ writ of prerogative out of the Exchequer on the faid 


_ aſſignment) the lands of Boulton were extended, and 


his goods which were of value above the faid debt. 


aſſigned | 


BETWEEN Clement Hoe executor of John Hoe plaintiff, 


—. 22 
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aſſigned werg ſeiſed by the Sheriff by force of the ſaid writ, 
but the writ was not returned. And afterwards Periam, 
Ewens, and Southerton, three of the Barons, revoked the 
aſſignment after the teſtator's death, becauſe the: teſtator had 
ſatisſied the debt which was due to the Queen by him as col- 
lector. And now the plaintiff as executor of J. Hoe ſued a 


Scire facias to have execution of the faid 7 Sl 38. 4 d. and 51. 


coſts : and the ſaid matter being diſcloſed by ſpecial pleading, 
a demurrer in law was joined. And in this caſe 3 points 
were reſolved. _ : | 


1. That the execution for the Queen was good without 


queſtion, as to the goods, although the writ was not returned. 
And fo it is in caſe of a common perſon, if the Sheriff by 


force of a writ of Fieri facias levies the debt, and delivers it 


to the party, the execution is good without a return of the 
writ, as it is adjudged 20 H. 6. 24. a. and 21 Hl. 6. 5. a. 


And ſo was it adjudged in the Common Pleas, Paſch. 23 El. 


between Rook and Willimote ; and Trin. 23 (33) El. be- 
tween Mount and Andrews; and therewith agrees 44 E. 3. 
18. So if a man be taken on a Coptas ad (a) ſatisfaciendum, 
the execution is well done, although the writ be never re- 
turned: and the difference is apparent between Capias in pro 
ceſs, and Capias ad ſacisfactendum ; for if the Capias (b) in 
proceſs be not returned, the arreſt is tortious, for there the 
end of the arreſt is to the intent the party ſhould appear and 
anſwer the plaintiff, but in all writs of executions when the 


Sheriff alone does it, as Capias ad ſatisfuciendum, Habere factas La 


ſeiſinam, or paſſeſſionem, Fieri fac, Liberat', &c. if the exe- 
cution be duly done it is good, although the writ be not re- 
turned, for there the plaintiff has the effect of the ſuit, and 
no other thing is to be done on his part after: but in cafe of 
() Elegit, becauſe there the extent is to be made by inqueſt, 
and not by the Sheriff only, it ought to be returned, other- 


go 


See 1 Salk. 469, 
410, 5 


(a) Cr. El. 17. 
Lane 52. 21 H, 
7. 23. 4. 16 H. 
7. 1 A. b. 2 
20 Hf. 7. 13. 
Cro. Car. 447. 


Mo. 57. Owen 


48. 4 Co. 67. a. 
(5) 2 Roll. 563. 
ne 52. 

21 H. 7. 23. 2. 
4 Co. 67. a. 


(e) 4 Co. 67. 2. 


wiſe it is nought worth. do by theſe reſolutions in the caſe - 


at bar, and by the ſaid judgments here cited, you will learn 


the law, and better underſtand your books in 19 E. 3. Scire | 


facias, 11 H. 4. 73. b. and (4) Fulwood's cafe in the fourth 
ranabmy Rena. i on TE, | 
Note, reader, that the ſaid judgments given in the cafe of 
the Fieri facias, where execution was done, and no writ re- 
turned, were given on great reaſon. VVV 

1. Becauſe the levying of the debt was law ful, and well done, 
and the party defendant cannot reſiſt the Sheriff to levy the 
money. 3 7 VVV 
2. The effect of the authority which the Sheriff had by force 
of the Fieri facias was executed. „ 


3 The great prejudice that the defendant, (whoſe goods 


(d) 4 Co. 67. a. 


Cro. El. 208, A 


209. Cro. Car. 


328, 539. | 
Hob. 206. Saves 
133. Cro, El. 


390. Salk, 323. 


2 Show. 166. 


and chattels are ſold by the writ and proceſs of law, for the 


fatisfaQtion of his debt) would have, if the Sheriffs not return- 
ing of the writ ſhould cauſe a new execution to be ſued forth 


13 him, and leave the defendant to his action againſt the 
eriff. 0 


Ll * 


4. If — 


ro hn - — 
r F - ELIE ES. 1 s 
: - - — 1 o #464 _ * r 2 by > — wo, * 
ES Rb. 1 > rr 


EReziſt. Jugic' 


| Cafes of Executions. Party, 


4. If the ſale of the goods, by foree of the 


the non-return of the writ be wrongful, then the $ 


Cr. Car. 530. 
2 Show. 79,281. 


wit, = 
her 
would never find buyers of the goods of any defendant by fore 
of any writ of execution, which would be inconvenient, and 
a great delay of execution, which are the fruit and life of every 
ſuit, and where the words of the writ of Fer fac are, in 
quod habeas denar, c. they are but words of command to the 
Sheriff to make return, which if he do not, he ſhall be amerced; 


but yet the execution ſhall ſtand in force. x 


the revocation came too late, for then the Queen had had the 


2. It was reſolved, that after execution had by the Queen, 


effect and end of the ſaid affignment, and that, which was 


(a) Dy. 49. pl. 12. 


executory when it was aſſigned, is now executed by lawful 
proceſs of law, and* therefore cannot be revoked ; for when 
one has a power of (a) revocation, yet if he ſuffers any thing 


to be lawfully executed by force of it, as to that he cannot 
make any revocation : as if a man makes a letter of attorney 


(07 H. 6. 42. 
a. b. 8 Co. 142. b. 

143. b. Br. Er- 
ror 66. 1 Roll, 


777, 778, 308. 


afterwards the garniſhee reverſed the judgment in a writ of | 


to make livery, before execution he may revoke it, but after 
execution Jawfully had, it is executed, and cannot be te- 
voked. Vide j (b) H. 6. 41, 42. in Detinue, where the cafc 
was; in Detinue of a ſtatute- merchant the defendant prayed 


garnifhment, the plaintiff recovered againſt the garniſhee by 


erroneous judgment, by force whereof the defendant deli. 
vered the ſtatute to the plaintiff who had execution; and 


error, by which he had reſtored all that he loſt, by that the 


execution ſhall not be avoided : but I conceive in ſuch caſe he 


| ſhall be helped by Audita querela. Vide 7 E. 4.2. If one, to 


(e) 8 Co. 143. a. 
Cr. El. 270, 278. 
Moor 270. 

1 Roll. 778. 

Dy. 223. pl. 26. 
(4) 8 Co. 96. b. 

778. Dy. 36 3. 

Pl. 24. Mo. 573. 

Jenk. Cent. 264. 

2 Leon. 92 

| 3 Leon. 89, - 

fe Godb. 27, 28. 
Yelv. 180. 

"Goldſþ. 103, 
104. Cr. Eliz. 

278 Cr. Jac. 246. 


00 Dyer 362. 
| II. 24. 


whom another is indebted, be outlawed, and he who is in- 
debted pays the money to the Queen, and afterwards the out- 


| lawry is reverſed, now the creditor ſhall recover his debt 


againft him. 80 if the goods of a man (c) outlawed be fold 
by the Sheriff on the writ of Capias wilagatum, &c. and aſter- 
wards the outlawry is reverſed by writ of error, the defen- 


dant ſhall have reſtitution of his goods ; but if the Sheriff by 


force of a Fieri facias (d) ſell goods, and afterwards the judg- 
ment is reverſed by writ of error, the defendant ſhall not have 
reſtitution of his goods, but the value of them for which they 
were ſold ; and there are two reaſons of this difference. I. If 


the fale of the Sheriff, by force of a Fieri fac ſhould be avoided 


by ſubſequent reverſal of the judgment, there would be pe 


buyer, and by conſequence no execution done. 2. In the 
caſe of a Heri facias, the Sheriff is compellable to make 
and levy the debt of the goods, &c. of the defendant, 


and therefore it is great reaſon that it ſhould ſtand ; but 
in the caſe of Capias utlagatum, the Sheriff or eſcheator 
is not compellable to ſell them, but may keep them 
for the King's uſe, and therewith agrees 20 Eliz. Dy- 
er (e) 36Þ and vide 3 Ed. 3. 51. Recompence in * 
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part V. Caſes of Executions. 
on a voucher once lawfully executed, ſhall not be deveſted 
although the title of the demandant to the land, which he re- 
covered, be afterwards diſaffirmed and evited. 85 
3. It was reſolved, that the revocation by three, if no ex- 
ecution had been had, had been ſufficient ; for if three (a) 
revoke, two do it; but if the words of the clauſe of revoca- 
tion had been by them jointly or ſeverally, then two of them 
could not have done it, for that had been neither jointly nor 
ſeverally. And therewith agrees 36 H. 8. Dyer 61, 62. & 
27 H. 8. And ſo note a good (6) difference. Mz 


1 
b 


SEMAYNE's Caſe. 


VN an action on the caſe by Peter Semayne plaintiff, 
Richard Greſham defendant, the caſe was ſuch ; the pl. 
and one George Berisford were jointenants. of an houſe in 
Black-friars in London for years, George Berisford acknow- 
ledged a recognizance in the nature of a ſtatute- ſtaple to the 
plaintiff, and being poſſeſſed of divers goods in the ſaid houſe 


the plaintiff had another writ to extend all the lands which 


iſs of London, and told them that divers goods, which 
vere the ſaid George Berisford's at the time of his death, 
were in the ſaid houſe: and thereupon the Sheriffs, by 


and they offered to 
Vor, III. 


enter the 


goods 


4+ 


In the King's Bench. 2 e,. 


Fa £ 
WE OP A SIS, : | of 2 . „ Ze . — 


and 


died, by which the defendant was poſſeſſed of the houſe by 
lurvivorſhip, in which the goods continued and remained; the 
plaintiff ſued proceſs of extent on the ſtatute to the Sheriffs 
ot London: the Sheriffs returned the conuſor dead, on which 
l manner. ! 
he had at the time of the ſtatute acknowledged, or at any 
lime after, and all his goods which he had at the day af 
bis death; which writ the plaintiff delivered to the Sbe- 


virtue of the ſaid writ, charged a jury to make inquiry ac- 
cording to the faid writ, and the Sheriffs and jury acceſ- 
ſerunt ad domum prædidtam oftio domus prædic aperto ex- 
en & bonis pradiflis in prædicta domo tunc ei len', 
ſaid houſe, to extend the 


91 


(a) Cr. Jac 2 54. | 
1 Roll. 328. 


(5) Co. Lit. 


181. b. 1 Rll. 
329. Yelv. 25, ras 
26. Noy 47. 1 
Hutt. 127. | 
1 RolleRep.399. 
2 Inſt. 38. 

27 H. 8. 6. b. 

1 Co. 92. a. 

Dy. 62. pl. 34. 
2 Roll Rep. 101. 
3 Bulſtr. 2 10. 


Co. Ent. 12. | 
pl. 11. Mo. 668, 


Yelv. 28, 29. . 7 
Cr. El. go8, 929. 
2 Roll. Rep. ac g. | 


b 


Where a Bailiff 
&c, may brealæ 
a houſe to do 
execution or not 
See 6 Mod. 105 | 
&c. ibid. | 

[See Hob. 263. 

where the par- N | 
ties were puniſh \'\\' . « 
ed for executing & 
the proceſs of _ 

law in a riotous Y 


(a) 3 Inſt. 162. 
Cr. El. 753. 

2 Co. 32. 2. 

7 Co. 6. a. 

8 Co. 126. 3. 
11 Co. 82. a. 
x Bulſt. 146. 
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C.aſes of Executions. Part v. 
goods according to the ſaid writ; and the defendant præniſ. 
forum non ignarus, intending to diſturb the execution, yr 
præd domus tunc aperto exiſlen', claudebai contra vicecom! & jura- 
tor pred, whereby they could not come, and extend the 

faid goods, nor the Sheriff ſeiſe them, by which he loſt the 

benefit and profit of his writ, &c. And in this caſe theſe 
points were refolved. _T | ET os Wnt Br 
1. That the houſe of every one is to him as his (a) caſtle 
and fortreſs, as well for his defence againſt injury and vio- 
lence, as for his repoſe ; and altho' the life of man is a thing 
precious and favoured in law; ſo that altho' a man kills an- 
other in his defence, or kills (5) one per infortun', without any 


"Ho ee intent, yet it is felony, and in ſuch caſe he ſhall forfeit his 


(4) Co. Lit. 391. 


a, Hale's Pl. 
Cor. 32. Stanf. 


Cor. 1 5. C. 16. d. 


. (c) 3 Inſt. 56. 


goods and chattels, for the great regard which the law has to 
a man's life; but if thieves come to a man's (c) houſe to rob 
him, or murder, and the owner or his ſervants kill any of the 
thieves in defence of himſelf and his houſe, it is not felony, 


Stanf. Cor. 14-2. and he ſhall lofe nothing, and therewith agree 3 E. 3. Coron, 


Cor. 192. 3 E. 3. 


Cor. 205, 330. 
Br. Cor. 100. 
1 Roll. Rep 182 


303, & 305. & 26 Aſſ pl. 23. So it is held in 21 H. 7. 39, 
every one may aſſemble his friends and neighbaurs (4) to de- 


fend his houſe againſt violence: but he cannot aſſemble them 


22 SS 5- to go with him to the market (e), or elſewhere for his ſafe- 
. guard againſt violence: and the reaſon of all this is, becauſe 
21 H.9. 39. a. demi ro cuigue eft tutiſſimum refugium.. 

Fitz. Tieſp. 246, 2. It 

2 Inſt 16r, 162. 
(e) 11 Co. 82. b. 3 i | Us bort 
I Koll. Rep. 182. deliver the ſeiſin or poſſeſſion to the demandant or pl. for the 


0 ) O.Benl. 112. 
1 Bulftr, 146. the doors be not open) may break the party's houſe, either to 


Cr. El.g08, og. A h: 5 3 = he's : 
Moor 606, 668. arreft him, or to do other execut. of the K.'s proceſs, if other 


12 Co. 131. (which is but an affirmance of the com. law) as hereaſter ap- 
4 Jo. 177. pears, for the law without a default in the owner abhors the 
_ Goldfb. 79. 


8 Jon. 4. and ſafety of man) by which great damage and inconvenience 


13 E. 4. 9. a might enſue to the party, when no default is in him; for per- 
maps he did not know of the proceſs, of which, if he had nolice, 

it is to be preſumed that he would obey it, and that appears b 

>) Yelv. 29. dhe book in 18 E. 2. (g) Execut, 252. where it is ſaid, that the 
{I 92. b. K.'s officer who comes to do execut. &c. may open the doors 
GB. gos which are ſhut, and break them, if he cannot have the kejs; 


detended with force (which proves that firſt requeſt ought 


Part V. Caſes of Executions, 05 =? 
io be made) may lawfully break the houſe of T. for it is at 

the K.'s ſuit. 27 Aſſ. p. 66. the K.'s Bailiff may diſtrain for | 
iſſues (a) in a ſanctuary. 27 (28) AM. p. 35. by force of a Ca- () Br. Diftreſs 
pias on an indictm. of treſpaſs the Sher. may (6) break his houſe 35; Br. Treſ- 


ſuch caſe enter the houſe (/ and diſtrain for his rent or ſer- (/) Br. Treſ- 
vice, 38 H. 6. 26. a. 8E.2. Diſtr. 21 & 33 E. 3. Avow. 256. the pals 226. 

lord may diſtrain in the houſe, although lands are alſo held in Br. ve 26. 
which he may diſtrein. Vide 29 (g) Af. 49. But the great () Br. Diſteiſor 
queſtion in this caſe was, if by force of a Capras or Hieri 52. Fitz, ae 
facias at the ſuit of the party the Sheriff after requeſt made 286. 

to open the door, and denial made, might break the defend. 

ant's houſe to do execut. if the door be not opened. And it 

was objected, that the Sheriff might well do it for divers 

cauſes: 1. Becauſe it is by proceſs of law; and it was ſaid, that Lucas 290. 

it would be granted on the other fide, that a houſe is not a | 
liberty, for if a Fieri fac or a. Capias be awarded to the Sher. 

at the ſuit of a common perſon, and he makes a mandate to 

the Bailiff of a liberty who has return of writs, who awul- 

um dedit reſponſe. in that caſe another writ ſhall iſſue with | 

non omittas propter aliquam libertat; yet it will be ſaid on 

the other fide that he ſhall not break the defendant's houſe, 

as he ſhall do of another liberty; for whereas in the coun- Cio. Jac. 553 
ty of Suffolk there are two liberties, one of St. Edmund Bury, 
and the other of St. Etheldred of Ely, ſuppoſe a Capias comes 

at the ſuit of A. to the Sheriff of Suffolk to arreſt the body of 

B. the Sheriff makes a mandate to the Bailiff of the liberty 

of St. Etheldred, who makes no anſwer, in that caſe the 

plaintiff ſhall have a writ of Non emittas, and by force thereof 

he may arreſt the defend. within the liberty of Bury, altho' no 
default was in him: 2. Admitting it be a liberty, the de- 

fendant himfelf ſhall never ws. advantage of a liberty: as 


3 


to arreſt him; but in ſuch caſe, if he breaks the houſe when i) Pb. ref "i 
he may enter without breaking it, (that is, on requeſt made, paſ 232, Br. ll 
or if he may open the door without breaking) he is a treſ- Treipaſs 248. = 
pzfſer, 41 Aff. 15. on iſſue joined on a traverſe of an office in *F 
Chancery, Venire facias was awarded returnable in the King's E 
Bench, without mentioning von (c) omittas propt” aliguam liber- (c) Br. Preroga- a 
tat; yet foraſmuch as the K. is party, the writ of itſelf 18 tive le Roy 109. 7 | 
non omittas prop?” aliquam libertat', ꝙ E. 4. 9. that for ſelony (d) Br. pane 1 1 
or ſuſpicion of felony, the K. 's officer may break the houſe to Fitz. Preroga- f | 
apprehend the felon, and that for two reaſons : 1. For the tive 21. 5 3 | 4 
commonwealth, for it is for the commonwealth to apprehend (a * *. 1 
felons. 2. In every felony the King has intereſt, and where 4 Inf. 175. ; WY 
the King has intereſt, the writ is, non omittas propter aliquam 1 Bulftr. 146. 1 
litertatem ; and ſo the liberty or privilege of an houſe doth not * B ftr. 6s. MM 
hold againſt the King, | 7 | * 
4. In all caſes when the door is (e) open the Sheriff may (e) 1 Brown 50. 1 
enter the houſe, and do execut. at the ſuit of any ſubject, Cr · Jac. 486. 3:30 
either of the body, or of the goods; and ſo may the lord in : | 1 


— — 1 

e 2» oh 5 
W 1 

tn r os 
N 


' 
— —ä—ä—ũ—ñ—— . — — 
3 ? "es Des SETS 
. , — — wo 1 
"oy 
pe nuns "PR ed e 
pad * a - 7 ee 
ws He Rs W 
ls 
ot; 
TRL 


2 
A 725 * 
8 rr 


ee Ges v ROSE 


77 
J. 152 {EE 
8 


5 : WT Ah 9 
8 * pr IR CR . ph. 


"RT. 
7 — * 
pinto ib > 
rt — 2 Ae. 


1 


+ 4.5 LR 


— rr : n 
* «Wo — 1 
” og EIT VER ˙ TG: . — 
8 8 r 
Fs ” aha on ae N 3 


| Cafes of Executions. Part V. 

if the Bailiff of a liberty be def. in any action, and proceſs of 
Cap or Fieri fac comes to the Sher. againſt him, the Sheriff 
ſhall execute the proceſs againſt him; for a liberty is always 
for the benefit of a ſtranger to the action. 3 For neceſſity 
the Sheriff ſhall break the defendant's houfe after ſuch denial 
as 18 aforeſaid, for at the common law a man ſhould not have 
any execut. for debt, but only of the defendant's goods, Sup- 
pole then the def. would keep all his goods in his houſe, and 

ſo the def himſelf by his own act would prevent not only the 
pl. of his juſt and true debt, but there would alſo be a great 
imputation to the law, that there ſhould be ſo great a defe& 

in it, that in ſuch caſe the pl. by ſpch ſhift without any de- 
fault in him ſhould be-barred of his execut. And the book 


(a) Yelv. 29. in 18 E. 2. (4) Execut. 252. was cited to prove it, where it 
| Anteag1-b, is ſaid, that it is not lawful for any one to diſturb the King's 


Moor 668. 4 1 | | N : ; 
en N 409. officer, who comes to execute the K. 's proceſs; for if a man 


O. Benl. 121. Might ſtand out in ſuch manner, a man would never have 


See 1s E. 4. 4. execution, but there it appears (as has been ſaid) that there 


1 0 ought to be requeſt made before the Sheriff breaks the houſe, 
4. It was ſaid, that the dheriffs were officers of great au- 
thority, in whom the law repoſed great truſt and confidence, 
and are to be of ſufficiency to anſwer for all wrongs which 

' _» ſhould be done; and they had caftodiam comitat', and there- 
| fore it ſhould not be preſumed that they would abuſe the 
houſe of any one by colour of doing their office in execu- 

tion of the King's writs againſt the duty of their office, 
and their oath alſo: but it was reſolved, that it is not lawful 

The reſolutlon for the Sher. (on requeſt made and denial) at the ſuit of a (6) 

00 3 common perſon, to break the defendant's houſe, ſc. to execute 

430. 1 s any proceſs at the fuit of any ſubject; for thence would follow 

50. 1 Bulſtr. 146. great inconven. that men as well in the night (c) as in the day 

Cr. ac, 586. ſhould have their houſes (which are their caſtles) broke, by 


O. Benl. 121, 


4 Inft. 1379. colour whereof great damage and miſchief might enſue; for 
Palm. 53. Dyer by colour thereof, on any feigned ſuit, the. houſe of any man 
6. pl. 41. at any time might be broke when the defendant might be ar- 


Ro 668. | - hg 
27 537, Teſted elſewhere, and ſo men would not be in ſafety or quiet 


538. Cr. El. 908, in their own houſes? And although the Sheriff be an officer 


90g. Yelv. 29. of great authority and truſt, yet it appears by experience, 


H b, ; 6 . % © n « . 
145 , 3 that the King's writs are ſerved by Batliffs, perſons of little 


11 Co. 82. or no value: and it is not to be preſumed, that all the ſub- 


9 2 72 ſtance a man has in his houſe, nor that a man would loſe 


Br. Exzcur. x00, bis liberty, which is ſo ineſtimable, if he has ſufficient to ſa- 
Br. Treſpaſs 390. tisfy his debt. And all the faid books, which prove, that when 


G 9 2 * the proceſs concerns the King, that the Sheriff may break the 
Jet. Os houſe, imply that at the ſuit of the party, the houſe may 


Hale's Pl. Cor. | not be broken: otherwiſe the addition (at the ſuit of the 


45- Owen 63- King) would be frivolous. * And with this reſolution a- 
n grees the book in (d) 13 E. 4. 9. and the expreſs differ- 


Antea 92. 2. | | ; 
Fitz Bar, 110, ence there taken between the caſe of felony, which (38 


4 Iaſt. . has been ſaid) concerns the commonwealth, and the jul 
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of any ſubject, which is for the particular intereſt of the par / 
ty, as there it is ſaid in (a) 18 E. 4. 4. a. by Littleton and all (z) Cr. Eliz. 
his companions it is reſolved, that the Sheriff cannot break the TS rg 
defendant's houſe by force of a Fieri facias, but he is a treſ- 100. Br. Treſp. | 
paſſer by the breaking, and yet the execution which he then 390. | 
doth in the houſe is good. And it was faid, that the ſaid book | 
of (b) 18 E. 2. was but a ſhort note, and not any caſe judici- (5) 18 E. 2. Ex- 
ally adjudged, and it doth not appear at whoſe ſuit the caſe is * {oth 
intended, but it is an obſervation or collection (as it ſeems) 8. * x 
of the reporter. And if it be intended of a Duo c) minus, Antea 91. b. 
or other action in which the King is party, or is to have be- 1 Is 
nefit, the book is good law. By | 0 e 
5. It was reſolved, that the houſe of any one is not a caſtle 208. . 
or privilege but for himſelf, and ſhall not extend to protect 2 Show. 87. 
any (4) perſon who flies to his houſe, or the goods of any other (4) Cr. Car. 544. 
which are brought and conveyed into his houſe, to prevent a EO 
lawful execution, and to eſcape the ordinary proceſs of law; 
for the privilege of his houſe extends only to him and his fa- 
mily, and to his own proper goods, or to thoſe which are law- 
fully and without fraud and covin there ; and therefore in ſuch 
caſes after denial on requeſt mage, the Sheriff may break the i DIG 
houfe; and that is proved by the ſtat of Wet. 1. c. (e) 17. by (e) 2 Inſt. 192, 
which it is declared, that the Sheriff may break an houſe or 793 194. 
caſtle to make replevin, when the goods of another which he 
has diſtrained are by him conveyed to his houſe or caſtle, to 
prevent the owner to have a replevin of his goods; which act 
is but an affirmance of the common law in ſuch points. But 
it appears there, that before the Sheriff in ſuch caſe breaks the 
houſe, he ought to demand the goods to be delivered to him ; 
for the words of the ſtatute are, After that the cattle ſhall be 
folemnly demanded by the Sheriffs, cc. e Want 
b. It was reſolved, admitting that the Sheriff after denial 
made might have broke the houſe, as the plaintiff's counſel 
pretend he might, then it follows that he has not done his / V Stile 447. 
duty, for it doth not appear, that he made any requeſt to open KW 
the door of the houſe. Alſo the defendant, as this caſe is, 
has done that which he might well do by the law, /c1. to ſhut 
the door of his own houſe. Dr | | 
Laſtly, the general allcgation, (E premiſorum non ignarus, 0) Hard. 2. 
was not ſufficient in this caſe, where the notice of the premiſes Mod. Rep. 
18 ſo material; but in this caſe it ought to have been certainly, 286. | 
and directly alledged; for without notice of the proceſs of law, 
and of the coming of the Sheriff with the jury to execute it, 
' the ſhutting of the door of his own houſe was lawful. And 
Judgment was given againſt the plaintiff. | See 6 Mod. 105, 
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Skinner 464. 


1 Co. 43. b. 
Moor 393. 394. 
10 Co. 68. a. 

2 Roll. Rep. 273. 
3 Keb. 414. 
Stile 189. 
Hardr. 499. 
Lane 11. 
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BARWIC K's Caſc. 


Trin. 39 Eliz. 
In the Exchequer. 
IN an information of intruſion into a houſe and certain 
lands in Sutton in Galtres in the county of York, againſt 


Peter Barwick and others, the caſe was ſuch: E. 6. by his let- 
ters patent 19 Maii anno 4. demiſed the manor of Sutton, 


whereof, &c. to Thomas Tirril for 21 years: and afterwards 


Queen Elizabeth having the reverſion, by her letters patent 


11 Maii in the 10th year of her reign, reciting the ſaid leaſe, 


demiſed the ſaid manor to Humphrey Barwick for 21 years in 


reverſion: Humphrey Barwick 2 Auguſti 10 Eliz. by inden- 


ture granted to one Story a houſe and croft parcel of the faid 


manor, from the feaſt of St. Michael 1597, for 21 years, and 


20 Maii 16 Eliz. demiſed to John Ragget another parcel of 


(a) Cr. Car. 198. 
(6) Godb, 442. 


the ſaid manor for 21 years, from the ſaid feaſt of St. Michael; 
and another demiſe of another parcel to William Simpſon for 
the like term. And afterwards Queen Eliz. 21 Nov. ann 
23. by her letters patent (reciting (a) the ſaid leaſe to Hum- 
phrey Barwick) pro & in conſideratione ſurſum (b) redditionts 


totius ſtatus, tituli, termin” annor & — de & in premiſ}. per 


pred literas paten eidem Humf! ido conceſſ. demiſed and granted 
the ſaid manor to the faid Humph. for 21 years, whereas in 
truth the ſaid Humphrey had not ſurrendered all the ſaid term 


granted io him, for he had made divers aſſignments and de- 


miſes, as is aforeſaid. And afterwards Queen Eliz. 28 Juli 


anno 26. in conſideration of the ſurrender of the ſaid letters 


_ tereſt by them 


(e) Alein 37. 


patent de anno 23 Eliz. and of all the eſtate, term, and in- 
emiſed and granted, demiſed and granted 

the ſaid manor to the ſaid Humphrey, habend' a (c] die 
confection earund* literar* patent”, for the lives of three others 
and the ſurvivor of them: and under this later demiſe as a” 
* Pu „ c 


Part v. 5 Barwick's Caſe, 


claimed. And whether this later Jeaſe was good or not, 
was the queſtion. And after many arguments at bar and 
bench judgment was given by Sir William Periam Chief Ba- 
ron, and the whole court of Exchequer for the Queen. And 
in this caſe two points were reſolved. | 

1. Inaſmuch as the valuable and material conſiderat. of the 
aid letters patent for three lives being falſe, and thereby the 
Queen deceived, by conſequence the ſaid leaſe for three lives 
was void; for the conſideration was, that the ſaid former leaſe 
ſhould be ſurrendered, and in truth the former leaſe was void; 
ſo the cauſe and motive of making the leaſe was falſe; and 
therefore the ſaid later leaſe made on ſuch conſideration was 


* ; 


94 


2 Roll. Rep. 273. 
Davis 40. a. 

1 Co, 43. b. 
Lane 3, 13, 76, 
109, 112. 

Hard. 499. 
Hob. 204, 230. 
Moor 393. 
Hutt, 7 


— 


void alſo. And the former leaſe de anno 23. was void, be- 


cauſe it was made in conſideration of the ſurrender of all the 
eſtate, term, and intereſt demiſed by the letters patent de anno 


10 Eliz. whereas in truth all the eftate was not ſurrendered ; 


for he made divers demiſes and grants of certain parcels of 
the ſaid manor before, and that might be very miſchievous to 
the Queen, for her leſſee might demiſe all the land to him de- 
miſed, ſaving a ſmall parcel, and for a ſmall term in reverſion, 
and after ſurrender to the Queen, and take a new leaſe with 


4 Roll. Rep. 273. 


reſervation of rent, and condition of re- entry; and in that 


caſe neither the new rent, nor the condition would extend to 


the eſtates and intereſts derived out of the firſt leaſe. And it 
is a maxim, that if the conſideration which is for the beneſit of 
the Queen, be it executed, or executory, or be it on record or 
not on record, be not true or not duly performed, or if preju- 
dice may accrue to the Q by reaſon of non · performance of it, 
the letters patent are void. And in the caſe at bar it was for 


Dy. 352. pl. 26, 
Carth. 351. 


the advantage and beneſit of the Queen that the whole former 


term de anno 10 Eliz. ſhould be ſurrendered according to the 
expreſs conſideration, to the intent that the rent, and condition 


reſerved on the new leaſe de anno 2 3. ſhouid extend to all the 


land demiſed according to the purport and true intention of 
the ſaid letters patent. Alſo when the Queen made the leaſe 


for three lives in conſideration of the furrender of the ſaid leaſe 


de anno 23. which leaſe was void, thence it follows that the 


demiſe made in conſideration of that ſurrender was void alſo, 


becauſe the Q. was deceived in the conſideration of her de- 
miſe; for the ſurrender of the former term was a principal 


motive to induce the Queen to make a new leaſe, and perhaps 
to mitigate her fine; which conſideration being valuable and 


material, ought to be truly and duly performed. 
2. It was reſolved, that when the Queen 28 7% anno 26. 
demiſed the ſaid manor to Humph. Barwick, halend ſibi a 


lie confection” earund* literar' patentium, that the ſaid 28 day 
of July itſelf is without queſt, excluded, and that the demiſe 


9 4 


| Antea 1. 3. b. 


Co. Lit. 46. b. 
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(a) Stile 189. 
Cr. Car. 94. 
Moor 759- 


(5) Moor 397, 
. 4235424. 
381. Er. El. 
29, 254, 255, 
450, 585. 
2 Anderl. 29. 
Cr, Car. 547, 
548. Cr. Jac, 
376, 563. 
1 Jones 437. 
 Godb. 265, 451. 
3 Roll. Rep. 109, 
110, 138, 253, 
254, 256, 261. 
4 Leon, 8. 
Co, Lit. 48. b. 
217. a. 11 Co. 
77. a. 78. a. 
2 Roll. 10, 66. 
Br. Patent 29. 
2 Bulſtr. 272, 
273, 2743 275 
303. 
Hob. 171. 
Palm. 2, 30. 
Bridg. 108, 109. 
2 Brownl. 299, 


3 Co. 3- 20. 

(e) Cr. Jac. 153, 

563. + 

Cr. Car. 94, 

288. | | 
* Perk.ſe&.q04. 

(4) Palm. 30, 

(e) Co. Lit. 49. 

b. : 


C. ſhall take a preſent eſtate for life by way of remain- 


Cf? Co, Lit. 49. 
b. Palm, 23. 


the common law begin (5) in futuro, but ought to take effech 


life. As if a man makes a leaſe for years to begin at Michael. 


he cannot make preſent livery to a future eſtate; and therefore in 


under the great ſeal amount to a livery in law; and therefore 


at bar, that the leaſe for three lives was void, becauſe it was 


day after the re/te of it, it is all one in law as if it had been 


the time doth not make an alteration of the law in ſuch 


And therewith agrees Lit. lib. 1. fol. 12. b. And in ſuch 
Caſe a difference. was taken by ſome, between two joint 


BAR W ck's Caſe. Part v. 


cannot begin, nor the leſſee enter, before the 29th of July, 
for this (a) [a] or [ab] eff dictio fignificativa primi termini, q 
quo, ficut dictio (uſque) termini ad quem; & [a] vel Lab] ac. 
pitur excluſrve, Es | 

3. It was reſolved, that an eſtate of freehold could not hy 


preſently in poſſeſſion, reverſion, or remainder. And the 
difference is between a leaſe for life, and a leaſe for years: 
for a leaſe for years may begin in futuro, but not a leaſe for 


mas next enſuing, it is good ; but if a man makes a leaſe for 
life to begin at Michaelmas, it 1s void; and the reaſon and 
cauſes of this difference are; 1. Becauſe a leaſe for years may 
be made without livery of ſeiſin; but fo cannot an eſtate of 
freehold without livery, either in fact or in law: and there. 
fore when a man makes a leaſe for life to begin at a future day, 


ſuch caſe nothing paſſes: and it was ſaid, that letters patent 


by letters patent a leaſe cannot be made for life to (c) begin 
at a day to come. 2. If any freehold ſhould paſs preſently by 
the letters patent from a day to come, then the Queen in the 
mean time would have a * particular intereſt and term with- 
out any (d) donor or leſſor, which would be againſt the rules 
of the law. But no ſuch conſequent will follow in the caſe 
of a leaſe for years; and therefore it was reſolved in the caſe 


to begin the next day after the tee of the letters patent: and 
if the leaſe ſhould be good, the Queen would have an intereſt 
for the 28th day; and although the leaſe was to begin the next 


to begin 20 or 40 days, or years to come, for the diſtance of 


caſe: and in this caſe it was agreed, that if a man makes 
a leaſe for years to A. and B. the {-) remainder to C. for 
life, in that caſe the leſſor ought to make livery to A. 
and B. before their entry, and by the livery to A. and B. 


der, by force of the livery made to the leſſees for years. 
(f) attornies, who have expreſs authority to take livery 


and ſeiſin by deed, and two joint leſſees in the caſe afore- 
ſaid who have power to receive livery for the benefit of 


another by warrant in law ; for livery made to one attorney 


[ F Vnleſs ths 


warrant be joiat- 


ly and ſeverally.] 


in the name of both is not good, for he doth not purſue his 
expreſs warrant, + for he himſelf only has not a warrant, for 
they both make but one attorney : but in the caſe of . go 


Part V. | Barwick's Caſe, | 
leſſees, the livery made to one in the name of both is good, 


95 


for they two have an intereſt in the land before their entry, and Co, Lit. 49. b. 


the livery to one, in the name of both, makes an actual poſ- 
ſeſſion in both, which is ſufficient to ſupport the remainder to 
C. And in the one caſe the livery is made to the leſſees who 
have intereſt, and in the other to him who made the warrant 


of attorney by h1s attornies, who have but a bare authority. 
And although livery cannot be made to one in the name of 


him and of another who is abſent, whereby an eſtate of free- 


hold ſhall paſs to him who is abſent without deed, becauſe his Co. Lit. 49. b. 
eſtate is only to begin by the livery : yet when a leaſe is made F. 4.1. 


to two for years without deed, the remainder for life, the 
leſſees preſently have intereſt in the lands before any livery 
made ; and therefore livery made to one who has an Jr 
in the name of him and the other, is ſufficient to that purpoſe. 
Note (good reader) I have reported this caſe, to the intent 
that the imperfections in the letters patent made to Barwick, 
by which he loft his leaſe, ſhould be avoided in leaſes, (and 
principally to poor men) to be made in times to come. 


* 


SGoOD ALU. 


 Jenke. Cent. 26 l. 
1 Roll. 408, 421. 


Goldſb. 176, 
177. 


Godb. 299, 449. 
Cr. El. 383, 384. 


Lit. Rep. 105, 
175. 


Moor 908, 70g. 


Poph. 99, 100. 


Part v. 


GOODALL's Cake. 


Mich. 39 & 40 Eliz. 
In the King's Bench. 


ETWEEN Cuthbert Goodall, plaintiff, and John Wit 


defendant, in an Ejectione firme of lands in Aileſbury 
in the county of Buck. (which began Hil, 37. Rot. 805.) The 


defendant pleaded not guilty : and the jurors gave a ſpecial 


verdict to this effect; Sir John Packington was ſeiſed of the 
tenements aforeſaid in fee, and by his deed indented, 1 Fuli 
35 Eliz did thereof enfeoff Robert Woodcliff and his heirs, 


" proviſo ſemper quod fi prefat' Jobannes infra unum annum pol 


deceſſum ipfrus Robemi ſolvat, ſeu ſolvi faciat hæred', execute, 


ſive adminiſtrator ipſius Roberti ſumm” centum marcarum legalii 


monet Angl', quod tunc & deinceps preſens charta indentata & 
ſeiſina inde habita, vacua ſit, & nullius vigoris, Robert Wood- 


cliff did thereof enſeoff Edward Woodcliff, whoſe eſtate by 


divers mean conveyances Thomas Goodall the leſſor of the 
plaintiff had: and afterwards 7 Jan. 35 Eliz. the ſaid Robert 
Woodcliff died, after whoſe death Drue Woodcliff being his 


- ſon and heir, and Anne his wife took letters of adminifiration 


of his goods ; by which Drue and Anne made a letter of aitor- 
ney to Tho. Goodall to demand and receive the ſaid 100 
marks on the ſaid proviſo or condition, of which the faid 
Thomas Goodall gave notice to the ſaid Sir John Packing- 
ton; and afterwards, and within the ſaid year, it was agreed 


between the ſaid Sir John and the ſaid Drue, that the ſaid 


Sir John ſhould pay to the ſaid Drue but 32 l. of the ſaid 
100 marks, and no more, and yet in appearance for the 


better performance of the condition, that the whole ſum of | 


100 marks ſhould be paid, and that the reſidue above 
321. ſhould be repaid to Sir John; upon which Sir Jobn 
paid within the ſaid year 100 marks to the ſaid Drue, and 
preſently all was repaid to the faid Sir John but the ſaid 321 


according 
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according to their preceding .agreement aforeſaid : and aſter- 
yards the ſaid Sir John did re-enter ihto the ſaid tenements, 
pretending that he had performed the condition, upon whom 
the ſaid L homas Goodal entered, and made the leaſe to the 
plaintiff, who entered and and was poſſeſſed, until the faid 
John Wyatt ouſted him, (without n intereſt or 
authority to the ſaid Wyat under Sir John Packington) but 
the jury concluded, et ſi ſuper totam materiam, &c, pred” ſalutio 
fred” centum marcarum per pred Jobannem Packington milit 
jrafat Drugoni fact, fit bona & legalis ſolutio in lege earundem 
tntum marcarum, fecundum formam proviſions pred”, juratores 
praditi ignorant : et /i, &c, So that the doubt which the jury 
conceived, was only on the ſaid payment; and whether the 
ſaid payment, as is aforeſaid, was ſufficient in law to give 
title of entry by force of the ſaid condition to the ſaid Sir John 
Packington on the ſaid Tho. Goodall: and it was abjected on 
the defendant's part, that although before the payment it was 
agreed between the ſaid Sir John Packington and the ſaidd 
Drue Woodcliff, that the ſaid Drue ſhould have but 321. of 20S 
the ſaid 100 marks, yet Sir John paid the whole, and Drue : 
recived the whole, and the property of all the monies was in 
Drue; and if Drue would not have repaid him the reſidue 
above 321. Sir John had not any remedy, but an. action on 
the caſe (if any action on the matter would lie.) And there- 
fore they concluded that it was a good payment to ſatisfy the 
ſaid condition. 3 
But to that it was anſwered and reſolyed by Popham Chief 
Juſtice and the whole court, that it was not any (a) perform- (a) Co. Lit. 
ance of the condition, and their reaſon was, becauſe an eſtate 2 b. 2 Roll. 
| of inheritance was by the payment of the faid money to the r 
heir to be deveſted out of Tho. Goodall the aſſignee of the Moor 209. 
land; and therefore the condition ought to be performed in 2 _ 
truth by a true and effeCtual payment, and not by a ſhadow Fi. 303, 384 
or colour of payment: and in the caſe at bar the precedent Cr. Jac. 451. 
agreement guided the ſubſequent payment, and their intent Lit. Rep. 129, 
was, that only the ſaid 32 J. ſhould be enjoyed and kept, altho' 3e. 
more was in appearance paid; but the eſtates of (6) third per- 4 
ſons ſhall not be deveſted by colourable or covenous payments, s Co. * . 
but by true and effectual payments, as is aforeſaid, Vide 19 2 Roll. Rep. 3o3z. 
H. b. 54. 20 E. 4. (e) Accompt 79. & 18 E. 4, 18. where it geit. 200. 5 
appears, that conditions ought to be performed truly and effec- (c) Co. Lit. oY 
twally, quia factum Non dicitur. quad non per ſeverat, us es : 1 


2. It 
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209. b. 210. a. 


Jenk. Cent. 261. 


1 Roll. 421. 
Goloſb. 177, 


178. Poph. 100. 


Hard. 11. 


Goovarr's Caſe. Part y. 

2. It was reſolved, that if all the money had been paid p 
the heir (a) bona fide (although Robert Woodcliff his father 
had conveyed over his whole eſtate in the land) it had been 


ſufficient. For the heir is a perſon expreſsly named. in the 
condition to whom the payment fhall be made, and the feoffot 


is a ſtranger to the conveyance that the feoffee and his aſſigns 


made, and the feoffor ſhall not take notice at his peril of the 
validity of them, nor of the conditions or limitations annexe( 


to them. | 


{b) 1 Cent. 


261. 1 Roll. 421. 
Cr. El. 384. 


(e) Lit. ſect. 339. 
Co. Lit. 210. a. 


(d) Dyer 181. 
pl. 50. | 


Owen 10. | 


(e) Hardr. 425. 
Co. Lit. 207. b. 
22 7 Lit. ſect. 
336. _ 


Co. Lit. 209. b. 


(2 Mo. 243, 709. 
Co. Lit. 2 10. a. 


Hard. gs. 


Palm. 482. 


5. It was reſolved, that as this condition is in the caſe x 
bar, the feoffor could not have paid it to Goodall (ö) the 
aſſignee of the land, for heirs, executors, or adminiſtrators 


were expreſſed in the condition, and the aſſignee not, as in 


the caſe of Litt. lib. 3. cap. Condition 78. If the condition 
was, that if the feoffor ſhall pay to the feoffee, or to his heirs, 
ſuch a ſum on ſuch a day, there after the death of the feoffee 


if he dies before the day limited, the payment ought to be 


made to the (c) heir at the day ſet, where this word (ought) 
which imports neceſſity in law, was obſerved ; and theretore 
in ſuch cafe the money ſhall not be paid to the executors, 


And ſo the doubt in 12 E. 3. Condition 9. and Cd) Dyer 2 
Eliz. 181. well reſolved : but () the aſſignee of the land, 
although he be not named in the condition amongſt the per- 
ſons who ſhall pay the money, yet he may well pay the mo- 
ney for the ſaving of his tenure, as Litt. (/) ſaith, eadem lib, 

fol. 77. So note the difference, that the money ſhall not be 

paid to the aſſignee of the land without naming him in the 
condition, for there the payment goes to the defeaſance of the 


inheritance, but the money ſha'l be“ paid by the aſſignee in 
ſalvation of his inheritance. Mich. 23 and 24 Eliz. in the 
Court of Wards, the caſe was ſuch; Edw. (g) Randal ſeiſed 
in fee of certain lands within the county of Surry, by deed 
indented and inrolled according to the ſtatute, did covenant 
with John Brown, that if the ſaid Brown did pay to the fail 
Randal, his heirs or aſſigns 400 l. the fourth day of March 
then next following, at a certain place, that then the ſaid Ed- 
ward and his heirs would ſtand ſeiſed of the faid lands to the 
uſe of Brown and his heirs, and before the ſaid day Edward 


| Randal died, and having iſſue a ſon, made his will in wriimng 


and made Alice his wife, Ralph Hare, and Hugh Hare his 


executors, and deviſed the faid land to his wife during the 
minority of his fon, and died, his iſſue within age, and in 
ward to the Queen; and before the day, the wife renounced, 


and took letters of adminiſtration. And now the queſtion 


was, to whom the money ſhould be paid. And in that cale 


three points were reſolved by the Chief Juſtices Wray 
and Dyer, and the whole Court of Wards, that is to ſay, 


that in the ſaid caſe theſe words (aſſigns) fhall v h 


Part V.  Gooparr's Caſe, 

ly intended of the aſſignees of the eſtate of Edw. Randal, for 
he has an eſtate in him aſſignable, and the law will never 
ſeck out (a) an aſſignee in law, when there may be an aſſignee 
in fact; but if Edward Randal had made a feoffment in 
fee, on condition that the feoffee ſhould pay the money to 
the feoffor, his heirs or aſſigns, &c. there, becauſe he departs 
with his whole eſtate in fee, and has but a bare condition 
which he cannot aſſign over, the law, which will never reject 
any word, if by any reaſonable conſtruction it may take effect, 


aſſignee in law to receive the ſaid money; and thoſe the law 
adjudges to be his (6) executors, becauſe they repreſent the 
perſon of the teſtator for all goods and chattels; and in ſuch 
caſe the feoffor cannot have any aſſignee in fact. And ſoa 
good difference; and therewith agrees 27 (c) H. 8. 2. a. 2. 
It was reſolved in the ſaid caſe of Randal, that the wiſe hav- 
ing by the deviſe but a particular intereſt in the land, was not 
aſſignee of the land within the {aid proviſo: fo if the ſaid Ed- 
ward had made an eſtate for life or years, &c. for none ſhall 
be aſſignee in this caſe : but when the covenantor departs with 
his whole eſtate, as if he makes a feoffment in fee, a gift in 
tail, or a leaſe for life, with the remainder over in tee, in 


but ſo long as the covenantor has the reverſion remaining in 
bim, the payment ought to be made to him. So it was ſaid, 
that if Edward Randal had made an aſſignment of his whole 
ellate in part, as long as any part remained with Edw. Ran- 
dal, the tender ought to be made to him or his heirs. 3. It 
was reſolved in the ſaid cafe of Randal, that the tender ought 
to be made to the (4) heir, and not to the executors, becauſe 
the heir was expreſsly named, which excluded executors and 
adminiſtrators. Et (e) expreſſum facit ceſſure tacitum. 
4. It was reſolved, that although in the caſe at bar no title 
was found for the defendant, but he is as a mere ſtranger, yet 
the court in a ſpecial (/) verdict will never doubt but of that 
only whereof the jurors have conceived a doubt: and there- 
fore foraſmuch as they rely and conclude on the payment, 
whether it be a good performance of the condition or not, the 
coutt ought not to give judgment till they have reſolved that 
which the Jurors have referred to their conſideration, and all 
other matters ſhall be intended and ſupplied, but only that which 


qa RH — TY TCD vo Ty 


lo it was adjudged M. 30 & 3 in B. R. between (g) Scovel and 
Cabel; and after w. judgm. was given for Cuthbert Goodall the 


will make conſtruction what perſon will be moſt proper as his 


ſuch caſe the leſſee for life, or donee in tail is the aſſignee: 


the jurors have referred to the conſideration of the court. And 


plaintiff 


97 


(a) Co. Lit, 
210. a. N 
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(5) Co. Lit. 
209. a. b. 


(e) Br. Condi- 
tion 5. Br. Ex- 
poſition 4. Br. 
Deputy 1. 


. 


(d) Lit. ſect. 
339. Co. Lit. 
Aol. 

ſe) Godb. 440. 
Co. Lit. 2 10. a. 
183. b. Latch. 
265. Cart. 3<. 
Palm. 497. 

( Jenk, Cent. 
262. Hob. 55. 
262, Cr. Jac, 
64, 437, 442- 
Cr, Car. 22,3 , 
458. 2 Rol. 698. 
702. Cr. El.238, 
239. 1 Cro. 15. 
Vaugh. 150. 
Salk. 249. 

(C) Moor 268. 
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Judges of England. 


The Counteſs of Nox THUMBERLAND' 


(a) 2 And. 43, 
495 50, &c. 


Moor 455, 456- 
T. 2 1 » 5 7 . 
| : | Davers, daughters and heirs of the Lord Latimer, brought a 


(*) Dot. pl. 64. 
2 Roll. 411. 
Moor 456. 

Cr. El. 65, 518, 
2 Co 68. a. 


Cr. El. 65. Fitz. church, wardſhip of the body, &c, the releaſe of one ſhall | 


Gard. 100. Br. 
Gard. 13. Br. 
Summons & 
Severance 5. 
Co. Lit. 28 5. a. 
6 E. 4. 16. 5 E. 
3. 9. be pl. 30. 
(d) Cr. El. 518. 
Antea 57. b. 


argument and debate of the caſe there again did concur in 


The Counteſs of Northumberland's Caſe. Part y. 


plaintiff: on which judgment the defendant brought a wr 
of error in the Exchequer-chamber : and all the court on 


opinion with the Juſtices of the King's Bench, and affirmed 
the judgment. And ſo this caſe was reſolved by all the 


1 . , 


— 


om oo 
Mich. 39 & 40 Eliz. 
| In the Common Pleas. 


IrrroN and the Counteſs of Northumberland (a) his 
wife, Sir Thomas Cecil Knt. and Dorothy his wife, 
William Cornwallis Eſq. and Lucy his wife, and the lady 


Hours impedit againſt Hall and others, who pleaded a releaſe 
of William Cornwallis pending the writ ; judgment of the 
writ; and thereupon the plantiffs demurred. And it was 
adjudged that it went in bar (ö) only againſt William Cort- 
wallis and his wife, and the writ ſtood for the others: /i« 
45 E. 3. 10. a. in the cafe of (c) Ward. Et nota, that inal 
caſes of a thing entire, and in the realty, as preſentation to 2 


enure to the benefit of the others. Then it was moved, that 
the declaration was inſufficient, for the plantiffs in their de- 
claration intitle themſelves, that the ſaid Lord Latimer was 
ſeiſed of the advowſon in fee, and granted the next avoidance 
to Dean Carew ; and afterwards the church being void, Dean 
Carew preſented, and ſo convey the deſcent to them without 
alledging any, preſentment in the Lord Latimer or any other 


2 Roll. 377,378, but only in the grantee of the next avoidance ; and whether 


6 Co. 57. d. 
Moor 456. 

2 And. 49, 50. 

7 E. 4. 20. b. 


this preſentment was good title for the grantor and bis 
heirs or not, was the queſtion; and it was adjudged that it 


was a (4) ſuſficient title, for he doth it in the right and 


title 


a_ RB £« 4a cc 44 a©c cn «-« O24 ws mw 


. 
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Part V. The Counteſs of Northumberland's Caſe: 


tile of the grantor, and therefore it ſhall ſerve for him to 
make a title in a Quare impedit. The fame law of leſſee for 

1s, leſſee for life, tenant in dower, tenant by the courteſy, 
guardian, tenant by ſtatute-merchant, ſtaple, &c. and this 
agrees with divers opinions in 7 E. 4. 20. 22 E. 4. 9. b. 16 
H. 7. 18. a. 9 H 7. 23. Br. Quare impedit 122. 23 Eliz. 


98 


Antes 57. b. 97. 
b. 6 Co. 57. * 


Dyer 300. And true it is that it is a common learning in 


our books, that where tenant for years or for life, brings a 
Cure impedit, he ought to alledge ſeiſin in him who has fee, 
& hoc regulariter verum 2ſt. And yet preſentations by them- 
ſelves ſuſfice, as appears 8 H. 5. 10. And this reſolution 
doth not oppoſe that rule ; for the preſentation of the grantee 


of the next avoidance being made in the title and right of 


the grantor ſhall ſerve as well for him, as his own preſentment, 


and is tantamount. As if grantee for years of a ſeiginory, or 
guardian, get ſeiſin of the ſervices, it ſhall be a good ſeiſin 
for him in reverſion, and therewith agrees F. N. B. 179, f. 


Rep. 235. 


4 E 3. 26. 11 E. 3. Aſſiſe 86. Alſo it is held in our books, 2 Bultt, 89. 


that if preſentment be alleged in the leflor or donor, and alfo 
in the leſſee and donee, it is not double, for the preſentment 
of the leſſor or donor is only traverſable. And ſee for both 
theſe, points 18 E. 3. 15. 24 E. 3. 37. 40 E. 3. 10. 42 E. 


4. 33 Hl. 6. 32, 33, 34. 7 E. 4. 20. 9 H. 7. 23. 1& 2 


Phil & Ma. Dyer 106. Note a cafe adjudged in which was 
diverſity of opinions in our books, in whick 
well reſolved, 15 


BURY'% 


Cr, El. 518. 
Doc. pl. 146, 


the law is now 


Jenk. Cent, 268, 
269. Moor 225, 
226, 227, 228, 
Noy 72. 2 Leon. 
169, 170, 171, 
172, &c, Dyer 
179. pl. 40. 

1 And. 18 5, 186. 


Jenk. Cent. 268, 
269. 


10. MN 1-8 Sa. 
Mich. 40 & 41 Eliz. | 
In the Cs DICE.” | 


DETWEEN Webber and Bury in an Ejeftme firme, 1 
B ſpecial verdict was given on a divorce between Bury 
and his wife, cauſa frigrditatis, and that the wife for three 
years after the marriage remanſit virgo intacta propter perpetuam 
impotentiam generationis in viro, & quod vir fuit ineptus ad ge. 


nerandum. And in this ſpecial verdict all the examinations of 


the witneſſes, on which the Judge in the Spiritual Court was 
moved to give his ſentence, and which were depoſed in the 
ſame caſe, by which the perpetual infirmity and diſability of 
Bury ad generandum was manifeſt (which were not entered in 
a former verdict, on which judgment was given) by which it 
was pretended, that by reaſon of his perpetual impotency, the 
iſſue which he had by the ſecond wife was illegitimate ; and 
that was the doubt in this cauſe which the jury conceived: 
and it was adjudged, that the iſſue by the ſecond wife was 


legitimate; for it is clear that by the divorce cauja frigiditati 
the marriage was diflolved a vinculo matrimonii, and by conſe- 


Moor 228. 


= Lev. 410. 5 


alk. 120. 
7 Co. 44. b. 


quence each of them might marry again. Then admitting 
the ſecond marriage was voidahle, yet it remains a marriage 
until it be diſſolved; and by conſequence the iſſue, which 1s 
had during the coverture, if no divorce be in the life of the 


parties, is lawful. See 36 Aſſ. 10. 39 E. 3. 32. 28 H. 8. 


Baſtardy 44. Bracton lib. 2. fol. 29. 12 H. 7. 22. 22 E. 4. 
Conſultation 35. Et ſemper preſumit' pro legitimattone puerorum, 
& filiatio non poteſi probari : alſo a man may be Habilis & inbo- 
bilts diverſis temporibus; and therefore (notwithſtanding the 
depoſitions by which a natural and perpetual inability betore 
the firſt ſentence was depoſed) judgment was given that the 


iſſue was lawful, according to the firſt judgment given. And 


on this judgment a writ of error was brought, and after mau 
arguments and great deliberation, the ſaid judgment wi 
affirmed by Popham Chief Juſtice and the whole court, #0! 
the reaſons and cauſes atorelaid, 


FLOWER" 


Part V. l 99 


FLOW E R's Caſe. 


| Mich. 40 & 41 Eliz. 
In the King's Bencho 


- ANCELOT FLOWER was indicted on the ſtatute of 3 Inſt, 164. 


5 Eliz. for petjury in giving falſe evidence to the grand > ned Rt 


nquelt at the ſeſhons held at Wiſbich, &c. on an indictment 3 Leon. 201. 
of riot, and the indictment was removed into the King's Goldſb. 57. 
Bench, and the faid Flower was by judgment of the court x 
diſcharged of the indictment; for the ſtatute of 5 Eliz. cap. _ 
14. bas two branches: the firſt is againſt procurers of perjury, 3 Ins. 164. 
and that is in matters depending in ſuit by bill, writ, action, Cr. Jac. 120, 
or information; ſo that a procurement of perjury on an in- 2 _ 
dictment is out of that branch. The ſecond branch on which 

the ſaid Flower was indicted) is enaCted againſt them who 

commit perjury * by his or their depoſition in any of the 

* courts above mentioned, or being examined in perpetuam 

rei memoriam: and although this clauſe be general and 

not reſtrained by any words to ſuch particular ſuits, viz. by 

bill, writ, action or information, as the firſt was, yet in good 
conftruCtion this branch ſhall have reference to the firſt, and 


ſhall be expounded by it, and fo one part of the act ſhall (a) (a) Co. Lit. 387. 


expound the other. For otherwiſe the party who commits the 22 Co. 55- a+ 


: 5 , . | 0. 59. b. 
perjury on an indictment will be puniſhed by this branch; 185 _— 5 


and he who ſuborns and procures him to commit the pejury Godb. 324, 428. 
will paſs with impunity, which will be againit reaſon, and 2 Roll. Rep. 356. 


the meaning of the makers of the at. For ſome ſay, quod 
plus peccat author quam actor. And fo it was adjudged in 
Monday's caſe in the King's Bench, Mich. 36 and 37 Eliz. 
And the, like judgment was given Trin. 39 Eliz. in the 
King's Bench in caſe of per jury ſuppoſed to be committed on 


an indictment of felony. 


vos. - ©: Rook: 
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2 Roll. Rep. 175. | 
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e e. R 0 0 K E 5 8 Caſe, f 
Hill 40 Eliz. 1 
In the common Pleas. 


lol 27, IN replevin in the Common Pleas by Rooke againſt Wi. 


Hardr. 478. thers ; the defendant juſtified the taking by authority of a 
Palm. 733. 


commiſſion of fewers directed to B. S. and others, to ſurvey 

all walls, (prout in the commiſſion) in the river of Thames 

in the counties of Kent and Eſſex, becauſe one Carter, &c. 

Was aſſeſſed to every acre for repairing of a bank, &c. for the 

non-payment of which he took the diſtreſs; to which the 

plaintiff replied, of his own wrong, without ſuch cauſe. And 

| the jurors found the commiſſion and the ſtat. of 6 H. 6. c. 5. 
(a)1o Co. 138. a. & 23 (a) H. 8. c. 5. And that the commiſſioners did impane! 

— * * a. a Jury to inquire of defaults, who preſented that ſeven acres 

13 Co. 36. Cr. 1 # a . | 

Jac.336. 2 Buiſt. Of meadow in which the diſtreſs was taken, was next ad- 

197. Callis ſe, joining to the river; and that the bank of the river was ad- 

f. 1, joining to the ſaid ſeven acres, for which they taxed Carter to 

pay Bs. for every acre: and the jury further found, that the 

(5) 2 Roll. Rep, Occuplers of the ſaid ſeven acres (5) had uſed always to repair 

289. the ſaid bank, fometimes voluntarily, and ſometimes by pre- 

ſentment. And further that divers other perſons had lands 

to the quantity of Boo acres within the ſame level, and ſub- 

ject to drowning, if the ſaid bank be not repaired: and 

whether this aſſeſſment of the owner of the land next adjoin- 

ing only, without any aſſeſſment of the others, who had 

lands ſubject to the like danger of drowning, was lawful or 

not, was the queſtion. And in this eaſe three points were 
os; „„ 5 

3 I. That the finding of the repairing, &c. by the occupiers 

(% 2 Roll. Rep. of the ſaid ſeven acres was not material, becauſe the (c) occu - 

23g. 600. 57.60. piers might be tenants at will, or other particular tenants, 
| who cannot by their act bind him who has the inheritance. 

(4) 10 Co. 139.2. 2. That the commiſſioners ought to tax (4) all who ate 


a 13 in danger of being damaged by the not. repairing equally, 


Cr. Jac. 336. and not him who has the land next adjoining to the 
e eee river only; for the ſtatute of 6 H. 6, cap. 5. on — 
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Part V. Rook e's Cale; | 


the Commiſſion of Sewers is formed and ſpecified, has preciſ 
words in the ſame commiſſion, that no perſon of any eſtate 
or condition ſhall be ſpared. Ita quod aliguibus tenentibus ter- 


_ rarum five tenementorum, c, diviti vel pauperi, vel alter] cujuſ- 


cungue conditionis, ſtatis, vel dignitat' fuerit, qui defenſionem, 
commodum, & ſalvationem per præd' Wallias, faſſata, guttera, 
pontes, calceta, & gurgites, c. habent vel habere poterint nul- 


rog 


3 336. | 
IO Co. 139. as 

1 Roll, Rep. 320 
2 Bulſtr. 155 7 


latenus parcatur in hac parte. And if the Jaw ſhould be other 


wiſe, inconvenience might follow ; for perhaps the rage and 


force of the water might be ſo great, that the value of the 


land adjoining will not ſerve to make the banks, &c. and 
therefore the ſtatute will have all who are in danger, and 


ho are to receive benefit by the making of the banks, to be 


contributory ; for (5) gui ſentit commodum ſentire debet & onus : 
and the ſaid ſtatutes require equality, which well agrees with 
the rule of equity: Jide the caſe of Bankrupts in the Second 
Part of my Reports. Et vide 35 H. 8. Br. tit. Teſtam. (c) 
10. 4 E. 3. * Aﬀiſe 178. +11 H. 7. 12 b. 29 E. 3. 39. 


and dir William (4) Herbert's caſe in the Third Part of my 


Reports; caſes of equality grounded on reaſon and equity, 
idſe (e) etenim leges cupiunt ut jure regantur ; and notwithitand- 
ing the words of the Commiſſion give authority to the com- 
miſſioners to do according to their diſcretions, yet their pro- 
ceedings ought to be limited and bound with the rule of rea- 
ſon and law, For (/ diſcretion is a ſcience or underſtanding 
to diſcern between falſity and truth, between wrong and right, 
between ſhadows and ſubſtance, between equity and coJour- 
able gloſſes and pretences, and not to do according to their 
wills and private affections ; for as one faith, alis diſcretio diſ- 
cetionem confundit, And Walmefley Juſtice held, and it was 
not denied by any, that if the owner of the land was bound 


by (g) preſcription to repair the river- bank, that yet on ſuch 


Commiſhon awarded, the commiſſioners ought not to charge 
bim only with the whole, but ought to tax all who had land 
in danger : and to this purpoſe the ſtatutes were- made ; for 
otherwiſe (A) it might be that all the land would be drowned 
before that one perſon only could repair the bank; and that 


EEN. 


— 


(5) 1 Co. 99. a. 
5 Co. 24. 4 
7 Co. 38. b. 
Co. Lit. 231. a. 
2 Inſt. 489. Cart. 
142. 3 Keb 592. 
c) 2 Co. 23. d. 
Br. N. C. 275. 
2 Bulſtr. 18. 
2 Co. 25. b. 
3 Co. 13. a. 14 2. 
Co. Lit. 376. b. 
386. b. Hob. 25. 
3 Bulſtr. 318. 
Cn Jac. 218, 
2 Co. 25. b. 
(4) 3 Co. 13, 14. 
(e) to Co. 138. a. 
140. a. 4Inſt. 41. 
2 Bulſtr. 197, 
198. Callis 
ſect. 112. Hob. 
158. Hardr. 
146. Cr. Jac, 
336. 3Bulſt, 128. 
(f) 2 Co. 25. b. 
8 Co. 152. a. 
9 Co. 123. b. 
Co. Lit. 10. 4. 
43. A. 166. b. 
274. b. 171. b. 


appears by the words of the ſtatuses; Wherefore judgment (g ro Co. 140. 
vas given for the plaintiff. 


a. Callis Let. 


5 144 | | 
- | [.) to Co. 140, 


Hill. 37 Eliz. 
Rot. 387. in the 
King's Bench, 


on a Writof 


Error, Jenk. 
Cent. 360 
3 Inſt. 201, 202, 
203. &c. Cr. El. 


234+ gCo. 53. b. 


„ 


PENRUDDOCKs Cale 


Trin. 40 Eliz. 
In the Common Pleas. 


T N a Quad permittat between Henry Clark plaintif, and 

Edward Penruddock and Mary his wife defendants, which 
was adjudged in the Common Pleas, and removed by a writ 
of error into the King's Bench, Hil. 37 El. Rot. 387. the caſe 
was ſuch ; John Cock 2 OCt. anno 1 Mar. built on his own 
freehold an houſe in St. John's Street in the county of Mid- 
dleſex, ſo near the curtilage of the houſe of Thomas Chiche- 
ly, that domus z/la ſuperpendet, Anglicè, doth hang over nag- 
nam partem, videlicet 3 pedes curtilagu pred”, Sc. And after- 
wards John Cock conveyed the houſe which he had fo built to 


Penruddock and his wife ; and Thomas Chichely to whom 


the nuſance was done, conveyed his houſe to the ſaid Clark 


the now plaintiff. And the plaintiff in his Quod permittat 


(which he brought) proſternere domum predie?, declared that 


the ſame houſe ſuperpendet tres pedes curtilagii predift”, fic quod 
aque pluviales de eadem domo deſcendentes, ſolum ejuſdem curtilagit 
conterunt, ac mag nopere, ac indies magis . conſumunt & 
devaſiant, ac ed ratione curtilag pred” quolibet pluviali tempott 
humectat & inundai exifi, quod prædic! Henri inhabib in to- 
dem meſſuagio, nullam proſicꝰ & et eaſiment' de eodem curtilagio per. 


cipere poſſit, ad nocumentum liberi tenementi prædicti, Ic. in eiſdem. 
And the firſt queſtion was, if the writ of Quad permittat lies 


Ca) 4 Co. 11. b. 
9 Co. 34. a 
2 Inſt. 21. 
(5) 4 Co. 11. b. 
9 Co. 34. a. 
Doct. pl. 318. 
2 Inſt, 21. 


() F. N. B. 11. c. 


140. i. 180. f. 


in this caſe for the feoffee or not: and it was objected, that 
when a wrong and injury is done by levying of a nuſance tor 
which an action hes, that if he, who has the freehold to which 
the nuſance is done, conveys it over, now this wrong is remedi- 
leſs; as if the lord incroaches rent of his tenant, the tenant cannot 
avoid this wrong in an (a) avowry, but in an aſſiſe, (5) or a Ceſ- 
ſavit, or a Ne (e] injuſte vexes, he may. But if thetenant to whom 
the wrong is done enfeoffs another, his feoffee ſhall never rg 


, i. 4 


PF -½ 24 SD. GEES a RES 


Part V. Pexngvppock's Caſe, 101 
this wrong; for he ſhall take the land in the ſame plight as 11 Co. 47. b. 

it was given him; and that appears by 33 E. 3. Avowry 2 5 © K 45. b. 
& 18 E. 2. Avow. 217. & 4 E. 2. Avow. 201. Alſo if a 
man be ſeiſed of land to which common is appendant, and he 

is difſeiſed of the common, upon which he brings an aſſiſe, and 

afterwards enfeoffs another of the ſaid land, the common is 

extinct for ever; and therewith agrees 4 E. 3. wherefore they 

conceived that the feoffee ſhould not have the ſaid Quod per- 

mittat to avoid the wrong and nuifance made in the time of 

his feoffor. But it was anſwered and reſolved, that the drop- 

ping of the water in the time of the feoffee 1s a new wrong, 

ſo that the permiſſion of the wrong by the feoffor, or his feof- . 

fee, to continue to the = rh of another ſhould be puniſhed 

by the feoffee of the houſe to which, &c. and if it be not re- 

formed after requeſt made, the Qued permittat lies againſt the 

(a) feoffee, and he ſhall recover damages, if he do not reform () Jenk. Cent. 
it; but without requeſt made, it doth not lie againſt the feoffee, 260. Raym. 424, 
but againſt him who did the wrong it lies without any requeſt ys _ 16. 
made, for the law doth not require any (6b) requeſt to be made 3 Iog. 204. 
to him who doth the wrong himſelf: and fo this cafe is not Cr. Jac. 231, 


| | a 1 | * 1. 373-1 Vent. 48. 
like any of the caſes which have been put on the other ſide. 78 f.. 5 


Vite 4 Aſſ. 3. 10 4 E. 3. 36. a. b. 5 E. 3. 43. where it Moor 353. 


appears that the feoffee ſhall have a Quod permittat of a nui- F. N B. 124. b. ; 
lance levied in the time of the feoffor : and with this judgment 9 A 
agrees a judgment given by Sir Chriſt. Wray Chief Juſtice, 9 Co. 54. a. 
and the whole court of King's Bench, Mich. 24 and 25 Eliz. Oe 
where the caſe was; John (4) Rolf the father was ſeiſed of (4) Rolf's caſe, 


2 houſe in Hemelhamſtead in fee; and Ric. Rolf the father 24 . 25 Eli. 


was alſo ſeiſed of a piece of land on the ſouth and eaſt parts 8 


adjacent to the ſaid houſe, and Ric. Rolf built a houſe on 
bis piece of land aforeſaid, ſo near the houſe of the ſaid John 


| Rolf, that the eaves of the ſaid houſe did hang over part of the 


houſe of the ſaid John Rolf, ſo that the rain which deſcended 
from the ſaid houſe of the ſaid Rich. Rolf fell on part of the 


houſe of the ſaid J. Rolf, and afterwards J. Rolf died, and 


his houſe. deſcended to his ſon, and afterwards the ſaid Rich. 
died, and his Jand deſcended to his ſon, who on requeſt made 

by the ſaid John the ſon, did not reform the ſaid wrong, but 
ſuffered the eaves of his houſe to hang over the houſe of John 
Rolf the ſon for a certain time ; the wall of the houſe of the 
laid J. Rolf the ſon became rotten, &c. upon which matter 
John the ſon brought an action againſt Rich the ſon, upon 


which Rich. the ſon did demur in law; and it was adjudged _ 2 
that the action was (e) maintainable, becauſe the def. on re- (e) Moor 118, 


queſt made, did not reform the nuiſance which his father made, $33, , 
but ſuffered it to continue to the prejudice and damage of the Cr. Jac. 231. 
Plaintiff, ſon and heir to him to whom the wrong was done. 
Vide 2 H. 4. 13. 31 E. 3. Voucher 272. 20 Aſſ. p. 18. 19 
Aff. p. 6. and with this judgment in the principal cafe agrees 
the Regiſter 199. b. & F. N. B. 124. H. and the ſtat, of Weſt. /) 9 Co. 55 a, 
2. ap. (f) 24. by which it is enact ed, quod ſi trans ferai' domus 2 loit. 405, &c. 
— | | T — Rr mus us Co. Lit. 545 b. 


. 


(a) er. | El. 25 1, 5 
2 


2 Leon. 103. 
Dyer 319, 320. 
pl. 17. 


| (6b) Moor 353. 
II IIS. .- 
| Cr. El. 402, 


403. Noy 68, 


\ ; 


PExRUDDock's Caſe, Part V, 


murus, Ac. in aliam perſonam, breue non denegat', ſed de cetm, 
cum in uno caſu concedit* breve, in conſimili caſu ſimili remedis 

indigente, ficut prius, fiat breve, Et fi hujuſmadi levata ad no- 
cumentum . transferant” in aliam perſonam, de cœtero fiat brey, 
By which it appears, that the writ in our caſe well lies, and 


ſo it was adjudged in the Common Pleas, that the 918 per. 


mittat in the caſe at bar did well lie. Vide 14 Eliz. Dyer (a) 
319. Madam Brown's caſe. And Hil. 35 Eliz. Rot. 493, 
between (5) Beſwick and Cumden in the King's Bench: on 
which judgment in the caſe at bar Penruddock and his wife 
brought a writ of error in the King's Bench, where Popham 


= Chief Juſtice, and. all the Juſtices of the King's Bench did 
- concur in opinion with the Juſtices of the Common Pleas as to 


the point there adjudged: and it was moved in the King's 


Bench, if the feoffee might abate the nuiſance as the feoffor 
himſelf, and as well in the hands of the feoftee who did not 


the nuiſance, as in the hands of the tort-feſor himſelf ; and 
if the feoffee of the houſe to which the nuiſance was made 


| might do it, (if he could do it) before he had ſome ſpecial 


| te, I © Fe A. | 
Cr. El. 269. 

Noll. Rep. 394. 
\ 3 Zulſt. 197. | 


I 8 222, 

245, $65. + 

Cr. Jac. 555- 

- E. 4 35: a. b. 
Cr. Car. 185. 

Jenk. Cent 260. 


8 Ee, 4+ 3» * 


2223 as in the dropping of the water, or if he ought to 
ay till he had ſpecial prejudice. And Popham Chief Juſtice, 
held that in both caſes the feoffee might (c) abate the nuiſance, 
and that before any prejudice ; for it is reaſonable that he 
ſhould prevent his prejudice, and not ſtay till it be done; 
which was granted by the whole court, And afterwards the 


judgment was affirmed : and ſo this caſe was adjudged by all 


the Judges of England. | 
[See 6 Mod. caſe ult, Sc. 


WIN DS OR. 


W 1 N D 8 0 R's Caſe See Fitzgib: 16. ; 
Paſeh. 41 Eliz. Rot. 313. 


YN a Quare impedit by A. Windſor againſt the Archbiſhop: , 5 
of 8 Fletcher, &c. for tha! church of Buſ- 3 5. 
cot in the county of Berks: the plaintiff declared that he had Moor 558, 559. 
a manor to which the advowſon of two parts of the church 7 "ol ++ 
was appendant, and that the defendant had a manor to which 687. N 
the advow on of the third part was appendant; and on the 10 Co. 136. b. 
declaration, and the bar, the caſe was ſuch: the plaintiff had N ee 131. 
the avowſon of two parts, and the defendant of the third; . 304. 
the plaintiff preſented once, and the incumbent died, and af- 
terwards he preſented in the time of E. 6. Parry who was ad- 
mitted, inftituted; and inducted; and afterwards in the 
time of Queen Mary he was deprived; becauſe he fuit conju- 
gatus, and a favourer of the religion tempore E. 6. and the 
church being void by his deprivation, the detendant preſented 

his clerk, who was admitted, inſtituted; and inducted, & re- 
munſit in eceleſid uſque 1 Eliz. and then deprived by Jewel and 
others of the high commiſſioners, and the firſt ſentence de- 
clared and adjudged to be void, and Parry the firſt incum- 
bent reſtored to the ſaid church: and afterwards the defen- 
dant's clerk ſo deprived died, and then Parry died, and the 
defendant preſented as in his turn, foraſmuch as his incum- 
bent was deprived,” and Parry the incumbent of the plain- 
tiff reſtored, by whoſe death the church now becomes 
void; upon which the plaintiff did demur in law: and it was 
adjudged againſt the plaintiff. And in this caſe it was agreed, . 
if two have title to preſent by turns; and one preſent, who 
is admitted, inſtituted, &c. and afterwards is deprived for 
crime or hereſy, or any other cauſe; yet he ſhall not pre= . _ 
ſent again, but it ſhall ſerve for his (a) turn: ſo if he pre- (%) 2 Roll. 
lents a mere layman, who was admitted, inſtituted, &c. altho? Cr. El. 687 
it be declared by ſentence that he was uncapable, and there- h f, 
fore void ab initio; yet becauſe the church was ſull till the 4 Rell. + _ 
ſentence declaratory came; therefore, although this depriva- Hob. 148, 149. 
tion relates to ſome purpoſe, yet it ſhall ſerve for his turn, be- Pyer 292- 
Caule it was but viodabſe, as in the caſe of Litt. If the (c) (c) Co. Lit.79.b, 
lord marries his ward within age of conſent, and after- Lit. Sc 105. 
wards he diſagrees to it, now it is no marriage ab initio, yet 


347. 


x 


Winden '; Caſe. Part V.. 


(a) Co. Lit. he ſhall not (a) marry him afterwards. So 27 H. 6. Gard, 
Cb. Li. ke, 118. If the Guardian marries his ward, and afterwards they 
105. are divorced cauſa præcontractus, yet he ſhall not have the 
Vide 23 Eliz, marriage of him again. But when the admiſſion and inſti. 
Dyer pl. uit. tution are merely void, then without doubt it ſhall not ſerve 
for a turn; as if his preſentee had been admitted, inſtituted, 
(3) 2Roll Rep.3. and inducted, but he had not ſubſcribed to the (5) Articles, 
28 & c. according to the ſtatute of 13 Eliz. whereby in ſuch caſe 
ebe the admiſſion, and inſtitution, and induction are void; 23 Eliz, 

2 Jones 19. 3 
Cr. El. 680. (e) Dyer pl, ult. ace. But in the principal caſe, although the 
3 62, 63. ns bak s clerk was parſon for the time to all purpoſes, and 
See 22. during the firſt deprivation Parry was not incumbent ; yet 
(c) Dyer 377- when the ſecond ſentence came, then Parry was incumbent 
Pe 37: rf. 182, again by force of his former preſentation, inſtitution and in- 
| Hob. 1668. duction, and needed no new inſtitution, &c. And by force 


Cr. El. 630. of the ſecond ſentence the preſentee of the defendant was re- 


moved, and Parry reſtored ; then when Parry died, who was 


the laſt preſentee of the plaintiff, the defendarit ſhall preſent 


as in his turn, for the preſentation which he made now on 


the matter, during the life of Parry, being the ſecond pre- 


ſentee of the plaintiff, cannot be in his turn, when Parry died 


incumbent by force of the plaintiff's preſentation : but if 


: (0) 2 Roll 347. Parry had died (4) before the ſecond ſentence, or had not 
| Cr. El. 6387. reverſed the former ſentence, then the defendant had had his 


| ( Doin in Pl. turn: and note, that the writ was ad (e) ecclefiam, and the 


10 Co. 135,136. declaration was de advocatione duarum partiim, and well, 


Co. Lit. 17. b. Vide Dyer 6 E. 6. (f) 78. b. F. N. B. 39. b. ide Trin. 


75 . 58. 14 Eliz. Rot. 1060. in the Common Pleas: and Hil. 38 
pl. 34. Eliz. Sir Thomas Stanhope's caſe in the Common Pleas : and 


1 . I conceive that the writ ought to be (g) general, as F. N. B. 


( F. N. B. 33. a. and divers other books are; but che declaration ought to be 


according to bis title. 


ou 3 Willon 325 to > 367. & 214” &c. 1 


HUN OG ATE. 


S oy yy od ea w> a an ow ae nin a 
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HN GAT Es Caſe. 
Trin. 43 Eliz. Rot. 1084. (1804.) 


In the Common Pleas. 


UNGATE (a) brought an action of debt on a bond () Noor 642: 
(1 againſt Meſe and Smith, the condition of which was to Cr. El. 885. 


perlorm the arbitrement of two, between the plaintiff of the 2 Koll. Rep. 87. 


p Re Bridg. 63, 64. 
one part, and the defendants of the other part; ita quod ar- arch Arbitte- 


bitrium pred” 2 & deliberetur utrique partium prædictorum ment 182, 183. 
"7 


before ſuch a day: and the defendants pleaded that before the 6 Mod. 160. 
day the arbitrement was made, but was delivered to the plain- 

tif, and Meſe one of the defendants, and not to the ſaid 

Smith; upon which the plaintiff demurred. And judgment 
was given againſt the plaintiff. And it was reſolved, that 
ſometimes this word (wtergue) is diſcretive, and ſeveral, and 
ſometimes colleCtive, and conjoined : as if two or three be 
bound in a bond, (C) & utrumgue eorum, this word utrumque , Bulftr. 50. 
makes the bond ſeveral, as it is held in 28 (c) H. 8. Dy. 19. Cr. Jac. 322. 
b. But in the caſe at bar it ſhall be taken collective. And 10 H. 7. 16. 


Dy. 310. pl. 80. 


the rule to know in what ſenſe it ſhall be taken, and when it % E. 3 
{hall be taken either (4) ſeverally or * jointly is to conſider (%) Dyer 19. 


the ſubject matter, and to make conſtruction according to Pl 114 
2 Bulſt. 70 


congruity of reaſon, and ut evitetur abſurdum, as in the caſe (d) Cr. El. 797. 


of (e) 39 H. 6.7. the condition of a bond was, ſi uterque eo- Moor 260. 


| rum, /cil. the obligor and obligee, ſleterit arbitrio Robert” (e) Brid. 63, 64. 


Beem, Cc. and it was adjudged that each of them was _ A 


| dound pro parte ſua, and not one for the other; for that Cro. Car, 6. 
| Would be*abſurd and unreaſonable. And in the caſe at bar,, 
foraſmuch as each of the parties is ſubject to penalty and dan- 

ger, it is rzaſon that the arbitrement ſhould be delivered 


(5) 2 Roll. 148. 


— 7 N N ( de 
. - 1 0 * 2 3 at 2 8 wary n 
we, 7 nk 8 W : Er ** * „„ WERE ES Eo 8 . NN 
S et, r ee ge al EL OA EG 
> * * bs ee Sv La r * r < n WP be wm ce, 
Wen PNas.© SE EEE: Pr CRATE 
<L 4-14 — e — 9 0 S ; x a. * be, 9 72 T* k = 8 * 


HuncarTz's Caſe, 5 Part V. 


to each of the parties, to the intent that they might perform 
it, and avoid the danger of breaking of it. 2. It was reſolv. 
ed, that if two be of one part, and two of the other part, and 
the words are (as above) ita quod deliberetur utrique partium, 
that the delivery of the abitrement to one of the one part, and 
to another of the other part, is not ſufficient ; for party is to 
be intended of the whole party, and one is as well within 
the penalty and danger as the other. And foraſmuch as the 


* 


vas given againſt che plaintiff. 


arbitrèment was not delivered to the ſaid Smith, judgment 


LA! 


1 B A K E R's. Caſe. 
i Trin. 4 2. Eliz. 
In the King's Bench. 


PO N evidence in an Ejefion? firme, between (a) 
Middleton and Baker, it was reſolved by the whole 
court, that if the plaintiff in evidence (3) ſhews any mat- 
| ter in writing, or of record, or any ſentence in the Eccleſi- 
aſtical Court, upon which a queſtion in law ariſes, and the 


defendant offers to demur in law upon it, the plaintiff can- 


not refuſe to join in demurrer, (c) but he ought to join in 
the demurrer, or wave his evidence. So if the plaintiff pro- 


duces (4) witneſſes to prove any matter in fact, upon which 


a queſtion in law ariſes, if the defendant admits their teſti- 
mony to be true, there alſo the defendant may demur in law 
upon it, but then he ought to admit the evidence given by 
the plaintiff to be true; and the reaſon thereof is, that matter 
in law ſhall not be pur to lay-men. So may the plaintiff de- 
mur upon the defendant's evidence, mutatis mutandis: but 
if evidence be given for the (e) King in an information, or 
any other fuit, and the defendant offers to demur upon it, 
the King's counſel ſhall not be compelled to join in demur- 
rer, but in ſuch caſe the (/ court ought to direct the jury to 
ind the ſpecial matter, and upon that they ſhall adjudge the 
hw, as it appears 34 H. 8. (g) Dyer 53. but that is by 
(b) the King's prerogative, who alſo may wave (i) a demur- 
[ery and take iflue at his pleaſure. Nota bene. oh 


8 


104 


(a) Cr. El. 


751,752. 


(5) co. Lit. 


Dog. pl 118. 


. 
2 Roll. Rep. 119. 
Doct. pl. 118. 
(4) Doc. pl. 28. 


(e) Cr. El. 752. 
Co. Lit. 72. a. 
Doct. pl. 119. 
Cr. El. 752. 
pl. 119. 
Co. Lit. 72. a. 
(g) Cr. El. 752. 
Co. Lit. 72. a. 
er 53. Pl. 8. 
( 1 Mod. 
Rep. 280. 
Plowd. 8 f. 4. 
236. a. | 
13 E. 4. 8. a. 
4 E. J» Zo b. 


dots ren, 


6 Mo. 46. 


(a Tr. El. 547, 
548. Moor 420, 
421, 453 | 
1 Roll. 90, 405. 
1 Jones 3 56. 
Velv. 104. 
2 Leon. 201. 
4 Leon. 7. Godb. 
122, 123. Owen 
114. 2 Bulſt. 
116, 116. 
(b) 1 Roll. 90. 
4 Leon, 7. 
Cr. El. 548. 
| Cr. Car, 338, ; 
(c) 4 Inft. 558. 
(d) Moor 238, 
421, 453 
Cr. El. 548. 
2 Roll. 138, 139, 
265. Cr. Jac. 
382, 491. 
odb. 259. 
1 Roll. Rep. 136, 
200, 201. 
2 Roll. Rep. 3, 
Inn 
Poph. 141. See 2 


arenen 


Mich. 39 & 40 Eliz. 


In the Common Pleas, 
BETWEEN Boulſton and Hardy it was adjudged in the 
Com. Pleas, that if a man makes (a) coney-boroughs in 


his own land, which increaſe in ſo great number that they de. 


ſtroy his neighbours land next n that his neighbours 
cannot have an action on the caſe againſt him who makes the 


ſaid coney-boroughs; for ſo ſoon as the conies come on his 


neighbour's land he may (5) kill them, for they are feræ ra- 
turæ, and he who makes the coney-boroughs has no property 


le) in them, and he ſhall not be puniſhed for the damage 
which the conies do in which he has no property, and which 

the other may lawfully kill. And it was reſolved in this caſe, 

that none may new erect a (d) dove-cote but the lord of a 


manor ; and if any do it, he may be puniſhed in the leet, but 
no action on the caſe lies by any particular man, for the (2) 


infiniteneſs of actions that may be brought: and of ſuch opi- 
nion, as to the new erection of a dove-cote was Sir Roger 
Manwood Chief Baron, and the Barons of the Exchequer in 


the Exchequer- chamber. 


5 [See 1 Burro. 2 59. & 2 Wilſon. 51] 


Roll. Abr. 132. con. (e) Cr. Car. 388. Antes 7 3. a. See 3 Salk. 243, ee. ibid. 


ALDEN's 


14 


wh BY 


W — t5_ K vuFA 


AL DE N*”s Caf. 
Hil. 43 Eliz. Rot. 1807. 
In the Common Pleas. 


ez Ei one frm bs Smith againſt Alden; 0 a) the defend- 


ant pleaded that the tenements in which, &c. were parcel 


of the 3 of Odiham in the county of Southampton, &c. 5 


guad quidlem manerium eſi de antiquo dominico, &c, and demand- 
ed judgment if this court would take conuſance; upon which 
the pl. did demur in law : and it was objected that this action 
was but in the nature of treſpaſs, and that in old time, in it 
the term was not recovered, but only againſt him in the re- 
verſion ; and in (6) treſpaſs for breaking of a cloſe and telling 
of trees, ancient demeſne is no plea, as it 1s adjudged in 46 
E. 3.1 b. Alſo lands in ancient demeſne ſhall be (c) ex- 
| tended by Elegit, becauſe the freehold doth remain as it was 
before, and yet the intereſt of the land is charged by“ this 
execution, 7 H. 7. 1. But it was anſwered and reſolved that 
the plea was good. 

1. Becauſe the common intendment (a) is, that the title 
and right of the land will come in debate, as in a replevin, 
in a writ (e) of meſne, in a writ of (f) ward, in accompt (g) 
againſt guardian in ſocage, ancient demeſne is a good plea, 
for the appearance and common intendment that the realty 
will come in debate, 21 E. 3. 10. (4) 40 E. 3. 4. 46 E. 3.1. 
do in accompt againſt a Baily, ſor it is brought for the iſſues 
and profits of the land, which is ancient demeſne, which ought 
to be determined in the court of ancient demeſne. Vide 2.1 
E. 4. Ancient Demeſne 6. | 

2. In this action of Ejeftione firmæ, the lain ſhall 
recover the poſſeſſion of the land, and ſhall have ex- 
ecution allo per habere facias puſſe 7 ionem, and not like 


an execution by Elegit; for there no judgment is 9 1 Rol. 322. 


(f) Hob, 47. 1 Roll. 322. 40 E. 3. 4. Br. Ancient Demeſne 7. 9 E. 3. 41. 4. 
townl, 131. 1 Roll. 322. 46 E. 3. 2. a. 4 Inſt, 270, | 


given 


105 | 


(a) 2 And. 178. 
Cr, El. 826. 
Wilſ. 120. 
(5) Er. El. $26. 
Hob. 47. 1 Roll. 


322. Doct. pl. 52. 
Br. Ancient De- 


meſne 7. 
4 Inſt. 270. 


(e) Hob. 47, 48. 5 


Dyer 373. pl. 1 3. 
Doct. pl. 51. 
2Inſt. 397. AInſt. 
270. Palm. 54 1. 
Br. Ancient De- 
meſne 33. 22 Aff. 
pl. 45. Poſtea 
105. b. 1Ro. 888. 


* 2 And, 178. 


Cr. El. 826. 
Cr. Jac. 559, 


Hob. 47. 9 Co. 


77. b. Doct. pl. 5 r. 
Latch, 83, 84. 
2 Brownl. 129, 
130, 133. 2 Roll. 
Rep. 181, Cr. 
Car. 9 Palm. 
406. 1 Bulſt. 108. 
4 Int?. 270. 


(4) Cr. El. 826. 
Hob. 47 1 Roll. 


322. 1Bulſt. 108. 
46 E. 3-1. b. 2. a. 
Br. Ancient De- 
meſne 47. 

4 Inſt. 270. 


Inſt. 270. 


7) Hob, 47. 3. 
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(a) Hob. 47, 48. 
Antea 105. a. 
Dy. 7. pl. 13. 
8 DoR. P . 51. 

2 Inſt. 397. 

4 Inſt, 270. 
Palm. 541. 

Br. Ancient De- 


meſne 33. 


of 


Cr. Fl. 104, 
Cr, Jac. 261. 
Cumberd, 105. 
9 Co. 28. 


Alb E N's Caſe. Pan U 
record, 
Y: but in 


iven to recover the poſſeſſion of the land in a court of 
1 only execution done by the Sheriff in the countr 
an aſſiſe brought by tenant by Elegit (a) ancient demeſne jg, 
ood plea, as it is held 22 Aſſ. 45. And there ſome ſay, thy 
ubje 


land in ancient demeſne is not Ct to Elegit, but the con. 
trary is at this day held for law for the reaſon aforeſaid, - And 
where any intereſt-in the land ſhall be bound, or the rea 
come in debate, it will be reaſonable that thoſe in ancient de. 
meſne, who beſt know to try and determine it, ſhould har 
the conuſance of it. And if this action proceeds in this coun, 


the Sheriff eannot return any perſons within ancient demeſne; 
and if he returns any, they may be challenged and withdrawn, 
and thereby the true inſtitution of the law will be defeated, 
cil. that the intereſt of every land (holder) ſhall be tried jy 
probos & legales homines de vicinet', Ic. who beſt know the 


truth of the matter. And foraſmuch as at this day all title 
of lands are for the greateſt part tried in actions of ejeQment, 


if in them ancient demeſne ſhould not be a good plea, the 


ancient privileges (which the law for the repoſe and quietof 


' thoſe of ancient demeſne bath allowed to them, to the intent | 


that they ſhould apply themſelves to tillage and huſbandry, and 


therefore are ſo greatly regarded and favoured in our books) 


would be utterly taken away and deſeated. Vide 44 E. 3. 22, 


oy 
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Sir Henry CoNSTA ABLE e, 


,, e 55 Sau, 
5 Fg 247 4 4 F. . * 8 


J. 2 . er tf 
. may —— 
In the King $ Benck⸗ e. . 
Face of 4 fare Auth. al * 
IIR Benry Conflable brought an ation of A againſt 1 And, 46, 27. 
) Gamble, and declared, that K. Philip and Queen Mary 

were ſeiſed of the manor and fee of Holdernef in the county 

of York in their demeſne as of fee, as in right of the crown 

of England ; and by their letters patent granted the ſaid ma- 

nor and fee with wreck of the ſea within the ſaid manor and 

ſee, to Henry Earl of Weſtmoreland in fee, who conveyed 

them to Sir John Conſtable father of the plaintiff, whoſe 

heir he is, in fee: and further declared, that certain goods, 
ſal. twelve ſhirts and five cloaks were wreck and caſt on the 

and within the manor of Barneſton, which is within the ſaid 

fee of Holderneſs, and that the defendant took the ſaid goods, 

&c. the defendant pleaded to iſſue, and thereupon a 8 

verdict was found to this effect, ſc. that the conveyance to the 

pl. of the manor and fee aoreſ. was true as he had declared; 

and that the ſaid manor of Barneſton was within the ſaid fee: 1 
and further, that parcel of the Taid goods were wreck, and oth ae 
calt ſuper arenas aqua ſalſa minime cocpertas manerii de Barneftn . 

infra fluxum & refluxum maris in manerio de Barneſton, and =; 4 FLAT — 
for other parcel of the goods, that they were floating ſuper a- Ac e 
uas maris refluentes ex arenis efuſd' manerii de Barneſt' infra —— A. 
fluxum £3 refluxum maris, &c. And that the defendant took 52. = 
all 13 5 goods and ſei ſed them to the uſe of the = Ad- GAL , 
miral, &c. and aſſeſſed damages entirely for all: and / ſuper i 
8 ne Sc. And this caſe was often well e ,. ZN. 

ar and bench, and at laſt judgment was given againſt the pl. - 22 2. 
And in this caſe ſive rc ate de reſolved. 7 AZ e,. 22 . . . 

1. That nothing ſhall be ſaid . idr ii, eee, Mate. oy —_ 

ut ſuch goods only which are caſt or leſt on the (a) 2 laſt 167. 
land by = ſea; for wreccum maris ſigniſicat illa hor L Eo bot. ct, Fe RE” 
WW, que uaufragio ad urram eee 4 00 Auſam is (Bate Sher, EE, 
| when , ,, an | 
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5 3 Blackft, Com. 
ch. 7. fol. 106. 
Dalt. Sher. go. 


Tg Spelm. Gloſſ. 
verb. Flotſam. 


gan) is when the goods which are ſo caſt into the ſea, and 


Dalt. Sher. go. 
1 Sid. 178, 
f Palm. 96. 


4 Inſt. 154. 


Doct. & Stud. 
156, 157. 


Raft. Ent. 684. 


F. N. B. 91. d. 


declared, that wreck of the ſea ſhall be tried and determined 


have them again, tie to them a buoy, or cork, or ſuch other 


dlicitur lig. a ligands; and none of theſe goods which are called 
Jetſam, flotſam, or ligan, are called wreck fo long as they re 


and where it is provided by the ſtat. of 15 R. 2. c. 3. that the 


fintſ. jetſ. and ligan; for wreck of ſea is, when the goods are 
| com. law takes conuſance, but the other 3 are all on the ſez, 
F. N. B. 11a. C. and therefore of them the Admiral has juriſdiction. Bracton, 
lib. 3. c. 3. fol. 120. Item magis proprie dici poterit wreecum, 
i navis frangatur, & ex qua nullus vivus evaſerit, & maxim fi 


theſe words) venit, erit domini Regis. And that alſo appears 
be) the plead. is, bona zoreccata ſuper mare, & ad terram projet, 
maris infra eund” præcinct' devenient'; by which the difference 
H. 6. Preſcript. 14 E. 2. in Treſpaſs 236. 5 H. 7. 36. (35) 


2309 H. 6. 37. & 9H. 7. 20. acc. Vide Regift. int brevia dt 


infra præcinctꝰ maner pred”, pred? Foceus & Robert. bona & di. 
 talla ad valenc' cent? ſolid' apud &. infra practintÞ ejuſd manri 


Sir HENRY ConsTasLE's Caſe. Part v 
when a ſhip is ſunk, or otherwiſe periſhed, and the goods flo 
on the ſea ; jetſam is when the ſhip is in danger of being ſunk, 
and to lighten the ſhip the goods are caſt into the ſea, and after. 
wards notwithſtanding the ſhip periſh. Lagan (vel poting li. 


Ls | 


afterwards the ſhip periſhes, and ſuch goods caſt are fo bean 
that they ſink to the bottom, and the mariners, to the intentty 


thing that will not ſink, ſo that they may find them again, & 


main in or upon the ſea; but if any of them by the ſea be put 
upon the land, then they ſhall be faid wreck. So flatſ. jetſam, 
or /igan, being caſt on the land paſs by the grant of wreck; 


= — n= =; > = © y a —-v> <> = 


court of Admiralty ſhall not have cogniſance or juriſdiction of 
wreck of the ſea, yet it ſhall have conuſance and juriſdict. of 


=” ay _ woo 


by the ſea caſt on the land, and fo infra comitat', whereof the 


> 


domin rerum ſubmerſus fuerit, & quicquid inde ad terram (note 


by the Book of Entries, fol. 611, 612. Treſpaſs in Wieck. 
Always when wreck 1s claimed by preſcript. (as by law it may 


— — cc wy — — — 28 row 


And another preſcript. is there, habere omnimod' wreccum mari 
infra præcinctum manerii, five dominii pred” project', & fla 


an. ah 


between wreck and fotſ. appears. Vide ꝙ E. 4. 22. Wreckis 
when it is caſt on the land. 11 H. 4. 16. 5 E. 3. 3. & 29.2 


aa > wed we ty }V5 


tranſgreſſ. 102. b. the writ ſaith, Oftenſurus quare cum idem Thi 
dominus manerii de Eflombavent exiflat & ibidem habere debtat, 
ipſeque & anteceſſores ſui dumini manerii pred” a tempore quo, &. 
non exiſtat memoria, hucuſque babere conſueverunt ꝛbrece mart 


ad terram project & que ad ipſum Tho, tanquam wreccum periie 
nere deberent, vi & armis ceperunt & aſportaverunt. Alſo the 
ſtat. of 15 R. 2. c. 3. proves it alſo, where it is enacted and 


by the laws of the land, which cannot be extended to ff 
jetſ. or ligan, for they are in or upon the ſea, and therefore 
cannot be tried and determined by the com. law, (for there 


trial fails) but are to be determined before the Admiral. 1 


part V. Sir HENRY ConsTanre's Caſe, 107 F 

2. In this caſe-it was reſolved by the whole court, that the Terra inter 
ſoil on which the ſea flows and ebbs: /c. betw. the high water 22 & re- 
mark and low water mark, may be parcel of the manor (a) of (a) 8 
a ſubject, 16 Kl, Dy. 326. b. acc. And fo it was adjudged in (6) 3 Ind. 48. 
(b) Lacy's caſe Trin. 2 5 El. in this court. And yet it was re- 113-2 Co. 93. a. 1 
ſolved, that when the ſea flows, and has plenitudinem maris, the ee — f 
Admiral ſhall have juriſdict. of every thing done on the water, Moor 127, 122. FS 
betw. the high water mark and low water mark, by the ordi- * 
nary and natural courſe of the ſea: and ſo it was adjudged in Dal. 3 | 
the ſaid caſe of Lacy, that the felony committed on the ſea ad 2 Brownl, 34. 
plemtud” maris, between the high water mark and the low water XV. / 
mark, by the ordin. and natural courſe of the ſea, the Admiral + 
ſhould have juriſdict. of; and yet when the ſea ebbs, the land a, Heuer 
may belong to a ſubject, and every thing done on the land . ee. 
when the ſea is ebbed ſhall be tried at the common law, for it mme, ue. 
is then parcel of the county, and infra corp” comitat', and there- udi u 2h, 
with agrees 8 E. 4. 19. a. So note, that below the low wa- Ze | 
ter mark the Admiral has the ſole and abſolute juriſdiction; be: — 
tween the high water mark and low water mark, the common i / atcors 5 
law and the Admiral have diviſum imperium, —— ſg ue, Pads 
zs is aforeſaid, ſc. one ſuper aquam, and the other ſuper terram. . 644 | 

And Sir J. Popham Ch. Juſt. ſaid, that on a trial at Ny prius 1 — 1 
between the city of Briſtol and the Lord Berkeley, it was held . FEE r 
by the Juſtices of Aſſiſe, that where the Lord Berkeley had a 2 £7 2 | 
manor adjoining to the Severn, and preſcribed to have HE pee, 
wreck within his manor, and certain goods floated between 2s Sx: — 
the high water mark and low water, and the city of Briſtol - ge - 
had f:tſam there; that the ſaid goods were not wreck as long a3 M Ae 
they were floating upon the water betw. the high water mak £2 JI: of ME 
and low water mark. See the book in (c) 5 E. 3.3. a. in a re-? (Tia. Replev, 
plevin brought by Will. de Newport of London againſt Sir 4% 2 laſt. 167. 
Hen. Nevil, and declared that the def. took 3 laſts of herrings. 
and a ſhip ; the def. pleaded that he was lord of the manor of 
Walring, and preſcribed to have wreck within his manor a 
tempore cujus, Ic. and that the herrings and ſhip were wieck 
within his manor. To which the pl. ſaid, that they were our 
goods in the keep of our mariners which arrived by the ſea, 
and we ſay that he took them out of their cuſtody: judgment 
If he can claim as wreck ? To which the def. faid, that we took 

them as wreck, out of all cuſtody ; on which book 1 obſerve 3 
| things, 1. That wreck may be claimed by preſcription. 2. That 
toralmuch as a ſhip cannot be wreck, /c. caſt on the land, but 

detween the high water and low water mark, thence it fol- 
| lows, that that was parcel of the manor 3 3. If the ſhip periſhes, 
yet if any of the ſervants'eſcape; the law faith, that they have 
the cuſtody of the goods, and they are not wreck, 39 E. 3. | 
35 a. b. One (d) preſcribed to have royal h{h, as por pes, &c. (4); Polſt. 8, 6. 
found within his manor, which ſeems to be between the high Co. Lit. 114. b. 
Vater and low water mark. a; | 1 | 

3. It was reſolved, that the K. ſhould have fatſam, jetſam, & 
lan, when the ſhip periſhes, or when the owner of the goods 
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mould not be 4, 


The orig. is 
23. but Q if it 


(4) 2 Inft. 166, 
167. Dalt. Sher. 
| $9. V.ugh, 168. 


| Sir HEVIV Coxsratue's Caſe; Party, 
is not known, for in 46 E. 3. t5. it appears, that goods af 


into the ſea for fear of tempeſt are not forfeited. Vide F. N, B. 


112. c. 5 E. 3. 33 *. 9 E. 4. 22. that the ſhip ought to petiſh 


which is called ſhipwreck: and that is alſo proved by the (aid 
act of Weſt. 1. c. 4. (a) where it is faid, if a man, dog, or ca 
eſcape alive, (which is to be intended when the ſhip periſhes) 
and therewith agrees Btact. lib. 2. c. 18. fol. 41. Item ſine tr. 
ditione res habita pro derelid?', ubi dominus ſlatim definit efſe dm, 


| ft autem cauſa navis alleviandæ, non fic, quia non ed voluntate ejecit 


quis, ut deſinat eſſe dom, &c. And a man have fotf. and ju 
by the K.'s grant, and may have florf. within the high water 


and low water mark by preſcript. as appears before. And 
thoſe of the weſt country preſcribe to have wreck in the fea ſo 


far as they may ſee an Humber barrel, - 
4. It was reſolved, that the ſtat. of Weſt. 1. c. 4. by which 


it is enacted, that of wreck of the ſea it is agreed, that where a 
man, a dog, or a cat eſcape alive out of a ſhip, that ſuch ſhip, 
nor barge, nor any thing within them ſhall be adjudged wreck, 
but the goods ſhall be faved and kept by view of the Sheriff, 
Coroner, or King's Bailiff, ſo that if any ſue for thoſe goods, 


and after can prove that they were his, or periſhed in his keep- 


ing within a year and a day, they ſhall be reſtored to him 


without delay, &c. was but a declaration of the com. law; and 
therefore all that which is provided as to wreck, extends alſo 


to flot / jetſam and lagan. Bratt, who wrote in the time of H. 


(2 In. 166, 
168. Dalr. Sher, 
91. Dr. & Stud. 
lib, 2. cap. 51. 


(c) FO Lit. 254- 


3. before the making of the ſaid act, ſpeaking of wreck faith, 
et quod hujuſm* dici debet wreccum, verum eſt, niſi fit, quod verus 
dom” altunde veniens & certa indicia & ſigna donaverit res eſſe ſua, 
ut fi canis vivus inveniat', & conſlare poterit, quod talis fit dm 


illius canis preſumptive, ex hoc illum efſe dom illius canis & il. 
larum rerum; e:dem modo ſi certa ſigna impoſita fuerint mercibui: 


by which it appears, that the ſtat. of Weftm. 1. which was 
made 3 E. 1. was but a declarat. of the (b) com. law againſt 
the opinion in Dr. and Stud. lib. 2. fo. 118. and if the owner 
dies, his executors or adminiſtrators may make their prooks, 
And in many caſes concerning time, the common law gives 2 
year and a day for a convenient time; as in the caſe of 1 
{tray, if the owner (proclamation being made) do not clain 
it within a year and a day, it is forfeited. So a year aud 
day is given in caſe of appeal, and in a cafe of deſcent aſtet 


entry or claim; of nonclaim on a fine, or writ of right at tle 


commor law; of a villain dwelling in (c) ancient demeſue 
of the death of a man who has a blow or wound; of protec: 


tions, eſſoins of the K.'s ſervice, and in many other caſes: 


(d) 2 Inſt. 168. 
Dalt. Sher. 91. 
Vaugh. 168. 


and the year and day in caſe of wreck, ſhall be (d) aceountel 
from the taking or ſeizure of them as wreck; for altho' the 
ee is in law veſted in the lord before ſeizure, yet until 
the Id. ſeiſes, and takes it into his actual poſſeſſ. it is not notorio 


who claims the wreck, nor ta whom the owner ſhall repair to 


make his claim, and to ſhew to him his proots. And if the 


wleck 


PartV. Sir HENRY Convrante's Caſe. 


' wreck belongs to the K. the party may have a commiſ. (a) to 


hear and determine the truth of it, and that by the verd. of 12 
hon. men, for no (5) proof is allowable bylaw, but the verd. of 
12 mon: and if it belongs to other than the K. then if the 
owner cannot ſatisfy him who claims them as wreck by his mark 
or cocket, or by the book of cuſtomes or by teſtimony of ho- 
neſt men, then the owner may have ſuch commiſ. or bring his 
act. at the com. law, and prove it by the verd. of a jury; and 
if the commiſ. be awarded, or the act. be brought within the 
year and day, altho* the verd. be given for him afterwards, it 
is ſufficient. Vide Regiſt, and F. N. B. 12. For the commiſ. 


vide ſtat. Weſt. 1. c. 4. 4 E. 1. de Offic. Coronat. 15 R. 2. c. 5 
4 


27 E. 3. c. 13. Britton, c. 17. 33 Stamf. Prerog. Regis. 

nota, that the act (c) de Prarog. Regis made in PE Ci, 
enacts, PuodRex hab” wrece, maris per tot regn' Ec. is but a de- 
carat. and an affirm. of the com. law. For notwithſtanding that 
ſtat. being made within time of memory, a man may preſcribe 


to have wreck, as appears in 11 H. 4. 16. Stamf. 38. F. N. B. 


91. d. 5 H. 7. 36. 5 E. 3. 3. & 59. 9 E. 4. 12, &c. 
5. It was reſolved in the caſe at bar, that part of the goods 
fled by the name of wreck, and part of the goods were 
finſ. and did not paſs by the grant of wreck, and damages 


were intirely aſſeſſed for all. And in treſp. the pl. ſhall recover 


dam. only for the value of the goods; wherefore here judgm. 


was given againſt the pl, And the book 21 H. 7. 34. b. was 
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(a) Dalt. Sher. 
91. 

69.4 Co. 74. b. 


9 Co. 20. a. 
11 Co. 39. a. 


Hob. 94, 217. 

1 Roll. Rep. 221, 
261. 2 Roll. Rep. 
40. 2 Roll. 595. 


1 Sid. 313. 
3 Bulſtr. 55. 


Cr. Jac. 188, 232. 


384, 488. 


2 Brownl. 57. 
Cr. El, 723. 
Mo. 113. pl. 2 53, 
180, 18 1. pl. 322, 
5 2 pl. 1140. 
485. pl. 1250. 
Peck. ſe. :. 


3 Inſt. 98. 


Br, Condit. 1 5 1. 
(c) Dal. Sher. 92. 
Stanf. Prærog. 


37. b. 38. a. 
2 Bulſt. 36. 
Spelm. G oſſ. 


verb. Wreccum. 


cited, where the caſe is, that in treſp. the def. juſtified as to 


one thing, and pleaded not guilty to another, and they were O, th. 20, = 
(d) 10 Co. 115, 


at iſſue, and the jury inquired of one thing only, and taxed 
the damages for both entirely. Fineux held the verd. good 
for the thing found, and of that he ſhould have a writ of in- 
quiry of damages, Quod fuit negatu per tet cur, Dy. 22. EI 269. 
in eject. (d) cuftod. agrees with this judgm. And it was adjudg- 
ed M. 14 & 15 El. in this court in treſpaſs by Pooley (e) againſt 
Oſburn for breaking his cloſe and beating his ſerv. and doth 
not ſay, per quod ſervitium amiſit, the def. pleaded not guilty, 
and the jurors found him guilty and aſſeſſed damages entirely; 
and becauſe the plaintiff had not cauſe of action for beating 
of his ſervant, becauſe he had not averred that he loſt his 
ſervice, for that cauſe the plaintiff took nothing by his bill. 


And Cat). then Chief Juſt. cauſed the reaſon and cauſe of the 


judgment to be noted in the margent of the record, 9 H. 7. 
3. in Reſcous acc'. And it was adjudged accordingly M. 30 
& 31 El. between More and (/) Bedeil, in an action on the 
cate on Aſſumpſ. which began in the King's Bench, M. 28 & 


20 El. Rot. 476. where the defendant promiſed to do divers 


things, and the plaintiff aliedged two breaches, one whereof 
was inſufficient, the defendaut pleaded Non af/i:mpfit, the 
jury gave damages generally, It was reſolved, 1. That it 
ſhould be intended that they gave damages for both: 2. That 
foraſmuch as the plaintiff had no (g) cauſe of damages for 
the one, for that cauſe the N given for the plaintiff 


130, 133. as 


11 Co. 45. b. 56. 
a. 1 Roll. 784. 
Dy. 369, 370. 
pl. 56. H.rdr, 
166. Style 399. 
2 Bulſt, 28. 


| 1 Leon. 92. 
pl. 118. 


(e) 10 Co. 130. b. 


2 Bulſt. 102. 


2 Roll. Rep. 52. 


Hard. 166. 


(ioo. 131. a. 

1 Roll. 242,243, 
244, 245, 240, 
Goldſb. gi. 

1 Leon. 170. 
1 Roll. Rep. 270, 
437» 2Roll Rep, 

2, 192. lenk. 


Cent 264. 
Winch 33. 
3 Bulſtr. 258. 
Hard. 399. 
Palm. 107. 


Bridg. 
(g) Cr. 


; 


8, 59. 


ac. 116. 


Cr, Car. 327. 


10 Co. 132. 4. 


Sir Henzy CoxsTABLE“s Caſe. Part v. 


in the King's Bench was reverſed by a wtit of error in the Ex- 
chequer- chamber. 


(e) Daf. She. Note, reader, at firſt (a) the common law gave as well 
WS wreck, jetſam, flotſam, and lagan upon the ſea, as eſtray, (which 
tia, five vacar- Bracton calls animalia vagantia, or as others call them animalia 
Rn: vacantia, quia domino vacari debent) treaſure-trove, and the 
like to the King, becauſe by the rule of the common law, 
(3) Dr. & Stud, when no man can (5) claim property in any goods, the King 
256. b. 2 Vent. ſhall have them by his prerogative. And therefore Bract. lib. 
188. 3 Inſt. 132. faith 9 * 4 a io: bas . 
3. Cap. 3. faith, Sunt alia quadam que in nullius bonts efſe di. 
cunt', ſicut wreccum maris groſſus piſcis, ſicut flurgio, & balæna, 
S aliæ res que dominum non habent, ſicut animalia vagantia, 
gquæ ſunt dom. Regis propter privilegium. So that it appears by 
Bratton that the King ſhall have wreck, as he ſhall have great 
(e) 2 Vent. 188. fiſh, &c. becauſe they are (e) nullius in bonis, or as he ſhall 
19 have animalia vagantia, five vacantia, ſcil. eſtrays, becauſe none 
claims the property. And note, that wreck is eſtray on the 
(4) Dale, Sher. ſea coming to land Cd), as eſtray of beaſts is on the land com- 
91. ing within any privileged place; and the law gives in both 
5 Caſes a year and a day to claim them. And Bracton in end 
lib. 3. cap. 33. fel. (120) 135. faith, Navis, nec batellus, nec 
alia catalla de his qui ork ſunt mari, nec in ſalſa nec in dult 
agua, wreccum erit, cum fit qui catalla illa advocet, & hoc ducere 
 poterit ; and ſo he properly before reſembled it to an eſtray: 
(e) Dalt. Sher, and if the goods of an infant (e) feme covert executrix, man 
93, 92, 79- in priſon, or beyond ſea, eſtray and are proclaimed according 
to the law, if none claim them within the year and the day, 
they ſhall be all bound. The ſame law of wreck of ſea, for 
Y Dalt. Sher, the law is (/) ſtrict and binding in both caſes ; but it appears 
91, 92. by the opinion of Bract. and Britt. alſo, that Hot ſ. jerſ. and lag. 
ſo long as they are in or upon the ſea, do not belong to the K. 
Brac. Hb. 2. Jed occupanii concedunt”, quia non eſt aliguis qui inde privileg ha- 
fol. 41. b. ere poſſit, Rex non magis quam privata perſona propter inceri 
e rei eventum (& paulo ante reddit inde ration”) eo quod conſtare 
non poſſit ad quam regionem eſſent applicanda. And Britton, lib. 
I. c. 17. of treaſure hid in the ground, we will that it be 
ours; and if it be found in the ſea, be it to the finder, But 
Mos. as it appears before by the reſolution of the whole court, the 
K. ſhall have for. jei/. and lagan, as is aforeſ. by his preroga- 
tive, altho' they be in or upon the ſea; for the ſea is of the 
K.'s allegiance, and parcel of his crown of England, as it is 
held 6 R. 2. Protect. 46. & Britt. c. 33. well agrees with the 
opinion of Bract. /c. that wreck is of a thing in nullius bons; 
for there he faith, it is alſo purchaſed by franchiſe granted, by 
name of a thing found in no man's goods, as wreck of ſea, 
and cattle eſtraying, conies, hares, partridges, and other ſa- 
vage beaſts, by franchiſe to have wreck found in his ſoil, and 
waif and ſtray found in his fee, warrens, and in his demeſne 


lands. | „„ - 
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FOXLEY's Caſe. 
Puaſcb. 43 Elis. 
| In the King's Bench. 


OXLEY brought an action of trover and conyerſion of Mor 572. 
20 ſheep; the def. pleaded, that the Q. was ſeifed of Cr. El. 693,694 

the manor of Newport-Pagnel in the county of N. and that 

certain perſons unknown ſtole the faid ſheep ſrom the pl. and 

brought them within the ſaid manor, and there left, and 

waived them; wherefore the def. as the Q.'s Bailiff of the ſaid 

manor, ſeiſed them to the Queen's uſe, as goods waived there, 

which is the ſame trover and converſion, and demanded judg- 

ment, / Regina inconſulta? upon which the pl. demurred. 

And he was ouſted of the (a) aid by judgment, for it doth not (a) 1 Roll. ro. 

appear by the def. bar that theſe goods were forfeited to the 755 El. 693, 694. 

King; for it was reſolved, if a man ſteals my goods, and 2 la. 269. 

brings them into a manor, and there leaves them in his houſe, | 

or in the houſe of any other, or in the cuſtody of any other, 

or hides them in the ground, or other ſecret place, and after- 

wards flies, theſe goods are not forfeited, nor ſhall be ſaid waif Un 

in law, for (2) waif is where the felon in purſuit waives the (2) Dale. Sher. 

goods, or when the felon for fear of being apprehended, 4 Moor 572. 

minking that purſuit was made, having them with him in Bond Ciara 

his poſſeſſion flies, and waives the goods, in theſe caſes they five direlicta. 

ſhall be ſaid waived in law: but if he has not the goods with a . 1 
him when he flies being purſued, or for fear of being ap- 3 1 

prehended, they are not waived nor forfeited, but the owner OT. 1 

may take them when he will without any freſh ſuit, But "a 

if the thief in his flight waives them, there the goods are 995 
forfeited by the common law, if the felon on freſh ſuit was 

not attainted at the ſuit of the owner of the goods. And 
the reaſon. (c) that waif is given to the King, and that the (e) Cr. El. 691. 
party ſhall loſe his property in ſuch caſe is, for default in 
the owner that he doth not make freſh ſuit to appre- 

bend the felon; for (4) intereſt reipublice ne maleficia 1 

remaneant impunita, & impunitas ſemper ad deteriora in- 1 Blackſt. Com. 
vitat ; and therefore the law has impoſed this penalty on ch. 8. fol. 296. 

the owner, that if the thief by his induſtry and freſh _ | 
uit be not attainted at his ſuit, (eil. in appeal of the ſame 

U 3 felony) 
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f felony) he ſhall for his default loſe all his goods which the 


thief at the time of his flight waived. But if the thief has 


them not with him when he flies, having perhaps hid them (ag 


it is ſaid) there no default can be in the party; and therefore 


Bona fugitivo- 
—_ 


_ Vide infra. 


(a) Dalt. Sher. 

79. 9 Co. 24. b. 

2 Inſt. 28 1. 
3 Inſt. 5 55 2273 


„ ; 
Co. Lit. 114. a. 
Stanf, Prærog. 
28. a. 50. a. 

46 E. E 16. b. 
1 H. 7. 23. b. 

9 H. 7. 11. b. 
20.2. 

27 F. 7. 33. b. 
2 Roll. 270. 
Br. Coron. 129. 
Fitz. P.eſcript. ; 


8 

8 H. 4. 2. a. 
Br . Eftray 13. 
Cr. El. 560. 
Moor 707. 
Kelw. 150. b. 
(5) Co. Lit. 391. 
a. ſupra. 


(00 11 Co, 60. b. 


they ſhall not be forfeited, for if he makes freſh ſuit after no- 
tice of the felony, it is ſufficient. 2 

So note, reader, bona waviata ſeu derelidta, are goods which 
are ſtolen and waived by the thief in the flight ; and bona fugiti- 
vorum are the proper goods of him who flies for felony. But it is 
to be obſerved, that if a man flies for felony, his proper goods 
are not forfeited until it be found by indictment before the Co- 


roner, in caſe of death; or otherwiſe lawfully found of record 


on acquittal, that he fled for the felony: for if the goods of any 


ſhould be forfeit. only for the flight, without more, then a man 


might have ſuch goods ſo forfeited by preſcription, in the ſame 


manner as he may have goods waived, eſtray, or treaſure found, 


&c. But foraſmuch as bona fugitivor are not forfeited, until the 
flying be lawfully found of record, and becauſe the things for- 
feited by matter of record cannot be claimed by preſcription, 


which is but matter in fact, for this cauſe they cannot be claim- 


ed by preſcript. (a) 46 E. 3 16. b. & 9 H. 7. 20. a. acc. But waif, 
eſtray, treaſure found, wreck of the ſea, &c. which may be gain- 
ed by uſage without matter of record, there a man may pre- 
ſcribe to have them, 21 H. 6. Preſcript. 1 H. 7. 23. b. 9 H. 7. 20. 
a. 46 E. 3. 10. b. 22 E. 3. Coron. 241. Alſo he ſhall not (6) forfeit 
the goods which he had at the time of the flight (as he ſhould do 


if they were abſolutely forfeited by the flying) but thoſe (only) 
which he has at the time of the indict. or acquittal. Vide 3 E. 3. 
Cor. 344. & 8 E. 2. Cor. 296. 5 H. 4. Forf. 52. 33 E. 3. Fort. 


0. 42 Aſſ. 5. Vide Stamf. Pl. of the Cro 15. 184. c. 192. And the 
ying of a felon, either ought to be found by verd. on his acquit- 
tal (for altho* he be found not guilty, yet he ſhall forfeit his 


goods by the flying, quia (c) e,, qui judiciu fugit, and 


the law will not admit any proof againſt this preſumpt.) or on 
indict. found ſuper viſ. corpor before the Coron. if it be in caſe 
of the death of a man. Vide 22 AfT. 76. 13 H. 4. 13. 3 E. 3. Fort. 
35: and it appears there, that altho the jury that tried him find 

im not guilty, and further that he did not fly, yet the goods 
are forfeited by force of the finding of the flying before the Co- 


ron. But on no other indict the flying ſhall be found, unleſs 


it be in ſpecial caſes, As if a man be arreſted of felony, and 


as he is carrying to gaol, in flying, thoſe who purſue him can- 
not apprehend him without killing him, wherefore they kill 
him; if all this matter and the flying be preſented before the 


| Coroner, or any other who has authority to enquire of fe- 
lonies, the party ſo killed ſhall forfeit all his goods and 


chattels, and therewith agrees 3 E. 3. Coron. 287, 312, 


& 328. And there it appears, that in ſuch caſe it is not fe- 
lony in them that purſued him. 3 E. 3. Forſeit. 25. If a true 


man kills a thief who would (4) rob him, if the tbief 
does not retreat, he ſhall forfeit nothing. And the reaſon 


0 
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of the book in 45 E. 3. Coron. 100. that if Li 
vers goods, and the owner in his appeal „ fo 3 
che * ſnhall have all that which is omitted, is beca 2 (a) 3 Inſt. 227. 
this omiſſion the thick may eſcape, and becauſe the own 0 
not have them, the King ſhall have them: and 28 oo eſo 
caſes the law puniſhes the owner for his negligence and l 
nirance, ſo the com. law abhors malice in ſeeking the blood 
of any without juſt cauſe. And therefore if A. has the — 
of B. by bailment or trover, and B. brings an appeal > x” 
bery againſt A. for taking them feloniouſly, and it is and 
that they were the plaintiff's goods, and that the defendant 
came to them lawfully; in this caſe the plaintiff thall forfeit 
the goods to the King for bis () falſe and malicious appeal, (2) Dt. Sk 
25 it is adjudged in 3 E. 3. Coron. 367. Allo bona & — 65 is 
felongm in ſome caſes ſhall be (c) forſeited by er rg 1 
ſometimes without conviction. But always, Wen :au : c FO f Fon, 
feiture is of any felons goods, it ought to appear of _ = 92 g _ : 
and that 18 the reaſon that ſuch goods cannot be claim 3 | 2 
(a) preſcription, as appears by the ſaid books. At — ] 5 Gap 
the goods of a clerk conviet, by verdi TT OD __ (9 Co, 24. b. 
be Kg, be on Al anch de bat © the unt ur aL ans: 
the conviction, but all the goods which he ſhould KA of Pau, Sher. 79. 
ou until he had made his purgation, or obtained his = 75 185 
don; for at the com. law every clerk convict, who er 46 E. 3. 16, b. 
benefit of his clergy either could make his purgation, or co I: en 
not make it; if he could make his purgation, then the e — Br. rote h 
Was, quod tals commiſſus eff ordinario; and if he could not wi 9 H. 7. 18 
his purgation, then the entry was, guod talis commilſſ. frait ard 20-6 Tha, 
nar abſque purgat facienda. And in caſe when he Laaer . Be: Ee 54 
make his purgation, or in caſe when he could make p 5 108. 4. 2 "ua 
tion, till purgation made, he remained a perſon disbled to 3 Inſt. 55, 133, 
2 . 7 and thereſore queſtion has ee 5 
n the ſtat. of (e) 18 Eliz. cap. 7. by whicl ev \ Kelw, 160. b. N 
2 alter clergy allowed, and "aus ac in the ma , — (e) 5 8. b. 
Nr Pagers e and delivered out of 1 jg 40 68. b 5 
ae 2 he ſtat. 18 convicted of felony, and has hi er 
and is burnt in the hand, and 8 acqui bs goods f de ki 222. 
l a | 3 a | res g Y 2 " 
way = mu _ he 3 ires * 0s fil 2 Hale's Pl. Cos. 
ardon; 1 w he cannot make purgation, "= N 
* the cauſe or offence was ſuch, = be pam Fyoyegert 5 8 
fred ; f. And Paſch. 41 Elia. in B. R. this doubt was re- 
5 Lins. in action on the caſe on trover, brought ol. as». f 
mink Maſt % Heidon, as adminiſtrator of Riddleſon a- (/) Hob. 292. 
_ by erſon ; the defendant pleaded that before the one & £0: $8. „ - 
2 8 ate was convicted of felony, and burnt in the hand; Rom. 370, 30 
9 75 erwards acquired the ſaid goods, on which the plain- 3 Int. 114.4 42. 
— hes in law; and it was adjudged for the plaintiff, for | = 
I 0 1 the ſtatute has taken away the 2 
and power from him who might make . 
4 which 


Foxit. xy's Caſe, Party, 
which was the ordinary means to make himſelf capable of 


goods to his own uſe : and as to him who could not make his 


a) Hale's Pl. | 
Or. 241 : | 


Vide 8 
on the ſaid act of 18 Eliz he is diſcharged againſt the King of 
7 


Note. 


(5) Laughton's 
caſe, Hil. 37 El. 
in B. R. Swinb. 
7a. 3 Inſt. $5 
Bona felon de 


. - | 
(e) Stanf. Præ- 


rog. 46. a. 3 Inſt. 
84, 55. Poph. 
09. 1 Roll. 
Rep. 217. 


(+) Deodanda. 
Stanf. Cor. 20, 
21. Dalt. Sher. 


81, 3 Inſt. 57. 


5 Dalt. Sher. 
1. LO 

| Cumberb. 31. 
Co. 24. b. 
ona in exigen- 


Cf poſitorum. 


(2) Da Ser. 


Stanf. Prerog. 
47. 4. | 
3 Iaſt. 2.32, 


the pardon has diſcharged the puniſhment. 


l LL. * : k 
4 


purgation, foraſmuch as by the ſaid act it is enacted, that he 
ſhall be preſently enlarged and delivered, which is in lieu of 
a pardon by good conſtruction, the fame act of 18 Eliz. has 
made him as capable in both caſes to purchaſe goods to all pur. 
pofes, as if he had made his purgation in the one caſe, or ob- 
tained his pardon inthe other : but it is to be known, that al. 
tho' the felon had made his purgation at the common law, that 
was only to (a) enable him to purchaſe goods and chattels; 
for notwithſtanding the purgation he forfeited his goods which 
he had before his purgation, and the profits of his land alſo 
till 7 made, againſt the book in 3 E. 3, Corone 363. 

2. Forfeiture 34. But now preſently by his delivery 


the profits which ſhall come after; and if the King pardons 


the burning of the hand, it is within the ſaid act, although the 


words are after clergy allowed,' and burning of the hand, for 
And there it was 
reſolved, that if a man obtains a pardon before conviction, he 
ſha]l not forfeit his goods, nor the profits of his lands. (6) 
Laughton's caſe, Hil. 37 Eliz. in the King's Bench it was re- 
ſolved by Popham Chiet Juſtice, and the whole court of King's 
Bench, that if a man be fels de ſe, his goods are not (c) forſeit- 
ed till it 1s preſented or found of record, and that is the rea- 
ſon that ſuch goods cannot be claimed by preſcription. Then 


it was moved if one be flo de ſe, and caſt into the ſea, (d) or 


conveyed or buried in ſo ſecret a manner that the Coroner 


cannot have the view of the body, and by conſequence he 


cannot enquire of it: it was reſolved, that the Juſtices of 
Peace, Juſtices of Oyer and Terminer, and all others who 
have power and authority to enquire of felonies, may take a 
preſentment of it, for it-is felony, and that ſhall ſerve to en- 
title the King to his goods and chattels. And (e) Deodanda 
are goods which occaſion the death of a man by miſadventure, 
and arenot forfeited till the matter is found of record, and 
therefore they cannot be claimed by preſcription. And the 
jury who find or preſent the death by ſuch miſadventure, 
ought (f) to find and value the Deodand alſo : Omnia 
gue movent ad mortem ſunt Deodanda. Vide 3 E. 3..Corone 


326, 341, 342. 8 E. 2. Corone 401. Vide 12 R. 2. Forfeit. 


20. There are alſo bona E& catalla in exigendo poſitorum; and 


theſe are when any one is appealed or indicted of felony, 


and he withdraws and abſents himſelf for ſo long time 
that an (g) Exigent is awarded againſt him, by thi 
retreat (which is a flying in law) he ſhall forfeit all 
his goods and chattels which he had at the time of the 
Exigent awarded, altho' he renders himſelf on the — 
. 1 1, 


Part v. Foxtty's Caſe. | 111 
and is afterwards found not guilty ; and that appears by 22 
Af. where the cafe was, that a man indiCted of the death of 


a man did render himſelf on the Eæegent, and was preſently . 
arraigned, and found not guilty, and becauſe he came by Ex- if 
igent, by which it was ſufhciently proved that he withdrew | Bees = 
himſelf, his chattels were forfeited, and the jury who acquit - | 


ted him valued the goods. And in 41 Aſſ. pl. 13. at the 
time of the Exigent awarded againſt divers in an appeal-of 


death, a writ was awarded to the ſheriff to enquire of their iſ 
goods and chattels, and ſeiſe them: but peradventure at the 9 
time of the Exigent awarded the defendant was in priſon, or 1 
beyond ſea, what remedy has the party to have his goods M 
again? For as Knivet in 43 E. 3. 17. faith, the party ſhall 7 
not have (a) reſtitution of his goods (although the writ of n 299 1 
Exigent erronice emanavit) ſo long as the award of the Exigent 242, 4 1 
(which is there called a judgment) ſtands in force not de- i 
feated. And in the ſame book it is ſaid, that if a man has | 9 
a charter of pardon, of elder date (5) than the Exigent, his (3) Datt, Sher, 9 
goods are ſaved, for the cauſe of ſalvation appears of record: 87. A 
but it doth not appear by the book what remedy the party has, - 1 
if the cauſe of ſaving them be by matter in fact, as by im- x 
priſonment, or that the party was beyond the ſea, &c. And 3B 
Mich. 33 & 34 Eliz. in the King's Bench in (c) Marſhe's (c) x Leon. 425, 5M 
caſe it was reſolved, that in ſuch caſe the party or his execu- 3266. 1 
tors or adminiſtrators ſhould have a writ of error to reverſe 3 * 148. i" 
the faid award of the Exigent and a precedent in 18 (4) 273, 24. 1 
H. 7. in this court in the caſe of one Eaton, againſt whom on 5 912. 20 
an indictment of death, an Exigent was awarded in the | N A 
county of Lincoln, and the ſaid Eaton died, and was never 18 H.7.inB.R. 3 
convicted or attainted, and his executors brought a writ of 2 Sid. 93. b 
5 | 7 15 1, 11 Co, 41. a. 1 
error to reverſe the ſaid award of the Exigent; for inaſmuch C, fe 2M 
as the King is intitled by matter of record, of neceſlity it 1 Roll. Rep. 85. nd 
ought to be avoided by a matter of as high a nature. And S 30 
foraſmuch as the words of a general writ of error are (ſi (e) (e)"Co. Lit. = 
Judicium inde redditum fit) which is not in ſuch caſe, he ſhall 288. b. 1 
have a ſpecial writ reciting the whole ſpecial matter, as bß At 
the precedent appears. Vide 30 H. 6. Forfeiture 31. 19 E. A 
; Forfeiture 19. 8 E. 3. 11. 29 E. 3. 29 & 30. 37 f. 8. 4 
tray Br. 9. Stamford's Pleas of the Crown 186. And ſo 2 
it was reſolved, that in the caſe at bar there was no cauſe of = 
ad, and therefore by the rule of the court he was ouſted of bo 
A e nets = 
2. It was agreed, that the demurrer was not peremptory, yep, 112. = 
but to anſwer over. See now the ſtatute of 21 /f) H. 8. (/ 3 Inf. 242. i 
| cp. 11. concerning goods waived, and for the reſtitution . 2 
| of them. is . N 4 
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Paſch. 43 Elis. 


Jo! 
3 LHR | 5 lol 
| | jp ©. - 7 | 
In the King's Bench. * 
3 5 | 5 3 | for 
Cr, El. 80g, - N replevin between Mallory plaintiff, and Payn deſen- vt 
| $06, 832, $33. dant, the caſe was ſuch : the Abbot and Convent of Sawtry for 
| by deed indented, demiſed the place, where, &c. to Antho- wi 
ny Mallory for 121 years, rendering yearly during the fad el 
term to the Abbot and Convent, or their ſucceſſors, the rent ye: 
of eight marks, to be paid at the feaſt of St. Michael and the e 
Annunciation of our Lady, by equal portions, on condition Wi to 
tat if the rent be behind, and a diſtreſs taken by the lefſor, WW for 
&c. and not redeemed within ſix weeks, that it ſhould be the 
lawful to the leſſor, &c. to re-enter. The Abbot and Con- of 
vent ſurrender their monaſtery and all their poſſeſſions to pat 
King H. 8. The term by divers mean aſſignments was a- me. 
ſigned to Mallory the plaintiff, and the reverſion by divers WW not 
mean conveyances to one S. who levied a fine thereof to Dr. WW dif 
Bellay, who before any attornment granted the reverſion by WW : 
his deed to Thomas Bellay his ſon and his heirs, to whom WW jun 
the tenant attorned ; and for rent arrear, and diſtreſs taken Wi he 
according to the condition, &c. Payn by the commandmrnt WW wh: 
of Thomas Bellay the ſon, re-entered and diſtrained the plain. Wi the 
tiff's cattle damage-feaſant : and the queſtion was, whether obi 
the re-entry of Thomas Bellay the ſon be lawful or not? And Went: 
ER after divers arguments at bar and bench, it was reſolved in! 
| * | the whole court that the entry was lawful, And in this calc con 
. 148. four points were reſolved: | alu; 
Hardr. 91, 94 1. That the ſaid (a) reſervation in the disjunctive was good Wiſin 
i 228 75 for in the firſt part of the reſervation the words are, render- be 
Ley. 79- ing yearly during the term; and the ſubſequent words ought n 
| N to have ſuch interpretation that they do not confound BY 4 i 
13 which precede, but that all together may ſtand and fatisiy the 


Godb. 363, intent and 2 of the parties. And tuch conſtruction the 


, . 104 
1 and Graunge's caſe, Plow — 


Part. Martrory's Caſe. 58 714 


where 2 leaſe was made in January for years, rendering 
yearly during the term to the leſſor a rent, payable at the / 
feaſts of St. Michael and the (a) Annunciation, which laſt (4) cr. Eliz. 
words ſhall be ſo marſhalled and tranſpoſed, that the firſt 832. 0 8 
words, ſcil. rendering yearly, ſhall not loſe any of their force : Hob. 172. 
and therefore the law ſhall make conſtruction, that the rent 8 RT 
ſhall be paid at the feaſts of the Annunciation and of St. Mi- FS, ane ©] 
chael. And it was agreed, that rendering rent yearly during * Sand. 368. f 
theterm to one and his ſucceſſors, and rendering rent during W 
me term to him or his ſucceſſors are all one; for if the rent ; 
be reſerved to bim and his ſucceſſors, although the words are 
joint and in the copulative, yet in conſtruction of law the 
leſſor ſhall have it during his life; and his fucceſſor after his 
geceaſe. So when rent is reſerved yearly during the term to 
0) one or his ſucceſſors, theſe words (to him or his 1 
ſors) are words of explanation, ſcil. to direct the leſſee to 95 885 
whom he ſhall pay the rent during the term, viz. to the leſ- i 7796. i 
for during his life, and after his death to his ſucceſſors, for LN 79- 2 
without theſe words, /cil, to the leſſor or his ſucceſſors, the 7 Jer. 248 
reſervation had been good by force of theſe words (rendering ron 4 
yearly during the term) as it is agreed in 10 E. 4. 14. & 27 1 Bulftr 175. 
e) H. 8. 19. But if a feoffment be made to A. to have and rg 
to hold to him, (4) or to his heirs, there he has but an eſtate — 63,4% 
for life, for there want precedent words to direct the words in 7 Jones 309. 
the disjunctive: and theſe words (his heirs) are of the effence (e) 27 Hf. 8. 
of the eſtate, and without them no eſtate of inheritance ſhall 7 85 Lit. 
pals, 80 and for the ſame reaſon, if a reſervation on a feoff- 8. b. 214 a. 
ment in fee be made to one or his heirs, ſuch reſervation is * Butte. 285. 
zo good but during the life of the feoffor. And ſo note the © 
difference. Vide Chapman's caſe, Plow. Comm. 284. where | 
z copulative ſhall be taken for a disjunCtive ; but here the dis- 
unctive doth amount in conſtruction to a copulative. See 
the caſe in (e) 21 E. 3. 29. b. where one was bound that : 
[when the obligor ſhould come to his aunt, he would: enfeoff (9 — 1 
the obligee, or the heirs of his body of certain lande 3 and the Ante 4. 2 
obligee when the obligor came to his aunt requeſted him to Br. Condition 
leaf him, which the obligor refuſed to do: and it was ad- Fieg. 40 = 
ſuiged that he had forfeited his obligation; for although the — 
condition was in the disj unctive, and that the condition is i 
* for the benefit of the obligor, yet foraſmuch as the fe- 
3 was to be made when he came to his aunt, and 
when he came to her the obligee was alive; and therefore 
' was not poſhble then to enfeoff his heir; for this cauſe 
| 2 to perform ſuch part of the disjunctive, that 
- was poſſible to be performed, Note, reader, a 
$020 Cale to prove the principal caſe; for inaſmuch as the | 

| | _ rent 


. . 1 9 ww 3 ——.. - 


(a) Co, Lit. 
215. 4. 309. b. 
Hob. 178. 


| feaſts ought to pay the rent to that perſon which then migh 


long as the leſſor lives, for it is not poſſible that he who iz 
not then in rer natura ſhould receive it. 


oy 605 Dyer; 28. 3 


pl. 182. | 


{c) 9 Co. 26. b. 


(4) 2 Inſt. 190. 


191. 

9 Co. 26. b. 
Stagf. Cor. 85. b. 
86. a. b. 5 


made in the turn on the ſtatute of liveries, which was delivered 


law, for the ſtat. of 1 E. 4. is intended of lawful and ſufficient 
preſentments in law, and not of preſentments which the ſhe 
riff cannot take by the common law. So it is held in 22 . 3 
Corone 276. that the ſtat. of Weſt. 2. cap. 12. ſhall not make 


mages; for he was diſabled by the common law. And it wi 
ſaid, that on the ſame reaſon it was adjudged in Duke's cale, | 
1 that the conuſee of a fine before attornment ſhould not tae 
(e) Co. Lit. 215. 


28. 309. b. 
Hob. 178. 


being grantees or aſſignees to or by any other perſon or per. 
© ſons, &c. ſhall and may have like advantage as the le. 


© have had or enjoyed at any time or times, &c.” Vet the 
_ grantee or aſlignee by fine ſhall not take advantage of a condi. 


who has all the ceremonies and incidents requiſite by the 


thing contrary to the common law; as it is agreed in 28 Hl.. 
28. That where the ſtat. of 27 H. 8. cap. 10 of uſes, enach 
that the actual poſſeſſion ſhall be adjudged according tothe 


by the common law, ſcil. actual entry in fact. So it is agreed 


23. It was reſolved, that although Doctor Bellay him. 
' ſelf could not have taken advantage of the condition bt 
| cauſe he had not attornment ; yet foraſmuch as by dhe 

fine the reverſion and the rent was veſted in him, which 
he has granted to his ſon, to whom the tenant has at- 


Yer. El. $32. 


| 


Mattory's Caſe. Part y 
rent was reſerved to be paid yearly during the term at ſuch feat 
in certain to the leſſor, or his ſucceſſors, the leſſee at the fame 


receive it, and that is the leſſor himſelf, and the leſſee canng 
chooſe to pay it at the ſame feaſts to him or his ſucceſſors x 


2. It was refolved, that although the words of the Natur 
of 32 H. 8. c. 34. are general (** as all other perſon 


< ſors or grantors themſelves, &c. ought, ſhould, or might 


tion without (a) attornment. For when a ſtatute ſpeaks of aj 
aſſignee, &c. it is to be intended of ſuch complete aſſignee, 


law to ſuch aſſignee, and not to take away any ceremony or 
(5) circumſtance, which the law requires, nor to do an 


uſe, yet it ought to have the circumſtance which is requiſite 


in (c) 4 E. 4. 31. a. b. it was ordained by the ſtatute of (4) 
1 E. 4. that all inquiſitions taken before the ſheriff in his tum, 
or county, ſhould be delivered to the juſtices of peace at the 
next ſeſſions; to whom they ſhould make proceſs on them, as 
on inquiſitions taken before themſelves; a preſentment was 


according to the ſtat. to the juſtices of peace at the next ſeſſions 
who proceeded thereon ; and it was held that it was againſt 


a monk, who was appealed and acquitted, capable of 9. 


(e) benefit of a condition by the ſaid ſtatute of 32 H. 8. 


torned, for this cauſe he ſhall take () advantage of the 
condition, which his father could not, becauſe he wante 


attornment, which his ſon has. And the words of 32 5 ; 


part V. Marrory's Caſe. | 113 


« That the grantees or aſſignees ſhall and may have and en- e =_ 
« joy like advantage, &c. as the ſaid leſſors or grantors them - | A 
« ſelves, &c. if the reverſion had not come to the hands of our ö 
« ſovereign Lord,” &c. are well fatisfied ; for here in this 1 
caſe is a complete grantee and aſſignee; and therefore he | 
hall take the ſame benefit as the Abbot himſelf, who made the | 
leaſe, might. Alſo it was reſolved, that theſe words (“ as | 
« the ſaid lefſors or grantors, &c.) ſhould not (only) be 
ended of the immediate grantor of the reverſion, but of 
any grantor before, who might have taken benefit of the con- 

tion. . „ | A 
pe This difference was taken and agreed for law, that is to 
ſay, between an expreſs attornment of the party, and an 
act which amounts in law to an attornment: for if a leaſe 
for life, or for years be made rendering rent, &c. and after- 
wards the reverſion is granted, &c. to B. by fine, and before 
attornment B. diſſeiſes or ouſts the leſſee, and enfeoffs C. the 
eſſee re-enters, it ſhall not amount to an attornment in law 
tomake privity to C. that he may diſtrain for the rent, for he 
ſhall not be in a better caſe than his feoffor was, as it was ad- 
judged in the Common Pleas, M. 36 & 37 El. Rot. 420. im 
(a) Owſey's caſe. But otherwiſe it is if the leſſee had expreſ- (a) owey's 
V attorned to the feoffee. So Popham Chief Juſtice ſaid it cate Micn 36. 
was adjudged in (5) Knottisford's caſe, with whom he was 5437 © bc. 
of counſel 30 years paſt; that where the conuſee by fine 264, 35. Owen 
of a reverſion before attornment, bargained and ſold the 23. 2 Anderi. 
zererſion to another by deed indented and inrolled according 15 M$ 
to the ſtatute, that the bargainee ſhould not diſtrain for the 6 Ce, 68. . 
rent reſerved on the leaſe; for he ſhould not be in a better 
condition than he who made the grant to him, for (c) nemo (e) 4 Co. 24; b. 
puteft plus juris in alium transferre, quam ipſe habet; but if the 6Co. 55.5. 68.6, 
wnuſee of a reverſion by tine dies without. heir before at- © 5+ 03: be 
tornment, by which the eſtate which he has eſcheats to tge 99. 
lord, the lord in that caſe ſhould diſtrain without attorn- 
ment, as Lit. 131, 132. & 39 H. 6. 32. & 38, Prifot Lit. lb. 3. tit. 
holds; yet the conuſee himfelf could not; and the reaſon is, Attoramear. 
becauſe the lord by eſcheat has loſt his ſeigniory, and he doth 
not claim as heir or aſſignee to the conuſee, but by virtue of 


lis leigniority paramount. Era” » 5 „ 
Note reader, otherwiſe it is, as it hath been ſaid, if the 1 Anderf 18. 
canuſee before attornment bargains and ſells the reverſion 2 El. 285, 


. WI") deed indented and inrolled; for the ſtatute of 27 H. 8. 4 5 8 

„ crcutes the poſſeſſion in the ſame quality, manner, 4 Leon. 

e bm, and condition as he had the uſe; and when 34 50. Vvgh. 
e conuſee before attornment bargains and ſells the re- 3% *© 49, 5% 
. oron, the uſe which is derived out of his eſtate, 
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8 Co. 92. a. 


Cr. Jac. 146, 193, 


476. 2 Roll. Rep. 
143. Bridg. 130. 
I Mod. Rep. 87. 


2 Co. 68. b. 


4 Co. 70. b. 
Cart. 93, 172. 


Co. Lit. 215. b. 
Hob. 178. 
Latch. 15. 

Ct. Car. 392. 
Godb. 162. 
Palm. 207, 2 10. 


434. Poph. 165. 


notice of the feoffment in ſuch caſe before he has ſorfeited 


x Lev. 40. 


will not compel all the farmers in England, who have condi 


Lit. lib. 3: esp. 


Atiornment 
fol. 130. Lit. 


lect. 576. Co. 


advantage of a condition without notice thereof given, as 154 
foreſ. And Littleton there faith, that in ſuch caſe the feoſſee 
alter regreſs made by the leſſee ſhall have an action of watte: 
but neither Littleton, nor any of the books in 18 E. 3-4/J 
Robert Bowler's caſe, 46 E. 3. 30. Pomeray's cafe, 34 H. b. 


| try upon the condition broken, 


in this caſe it was ſaid by Popham Chief Juſtice and not de- 


needs no attornment) ſhall never take benefit of a condition 


ſave their terms; but the law for the ſalvation of the intereſt 
and term of the leflee, will compel the bargainee, who ist0 
take benefit of the condition to give notice thereof to the kk 


 Matronyv's Caſe, Pay 


which wanted attornment, ought to be of the fame nar 
and quality as that was, out of which it was derived: but i 
the bargainee in fuch caſe had obtained an expreſs attornmey 
it is ſufficient: and ſo obſerve theſe good differences, Ang 


nied by any, that if the leſſor in the abſence of the leſſee en. 
ters as it is aforeſaid, and makes a feoffment in fee, and the 
leſſee re- enters, although it amounts to an attornment in lay, 
yet without notice given of this feoffment to the leſſee, the 
feoffee ſhall not make a demand of the rent reſerved on the 
leaſe for entry for condition broken: for true it is that the fe. 
offee may diſtrain or have an action of debt for the rent, c 
have an action of waſte in fuch cafe, for in his avowry or de. 
claration he ought to alledge the feoffment whereof the leſſee 
had notice: but if he may demand the rent on the condition 
without notice, it is not poſſible that the leſſee ſhould knoy 
to whom he ſhould pay his rent to fave his term, nor hate 


his term: ſo if the leſſor bargains and ſells the reverſion by 
deed indented and inrolled, the bargainee (although ther 


on a demand of rent, without giving notice to the leſſee of the 
bargain and fale ; for although the bargain and ſale by deed 
indented and inrolled be of record ; yet foraſmuch as it may 
be inrolled in ſo many courts in fo ſecret a manner, the hy 


tional leaſes to make every fix months ſuch infinite ſearch to 


ſee who is altogether a ſtranger to it. 
Note reader, the leſſee, as Littleton ſaith, ſhall not be 
the law miſconuſant of feoffments made on the fame lands, 


that is to be intended as to diſtreſs, action of debt, and action 


of waſte, in which cafes the law will compel the feoffee in his 
avowry and declaration to give notice as has been ſaid. But 
Littleton is not to be intended, as to demand of rent to hae 


6. 5 H. 5. 12. nor any other book ſpeak of demand and ef- 
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W A D E's Caſe. 
Trin. 43 Eliz. Rot. 406. 


In the Common Pleas. 


IN replevin between Foxcroft plaintiff, and Wade defen+ Co, Ent. 657. 
dant, the caſe was; Foxcroft copyholder in fee ſurrender- pl. 10. 
ed to the uſe of William Wade the defendant's father and his 
heirs, on condition that if the plaintiff ſhould pay to the faid 
William Wade, 250 l. legalis monetæ Angliæ the 24th day of 
Nov. &c. ad dom ſuam manſional', etc. that then the ſurren- 
der ſhould be void. And a tender and refuſal was alledged, 
and iſſue was taken on the tender to the ſaid William Wade: 
and the jurors gave a ſpecial verdict, ſcil. that Foxcroft the 
faid 24th day of Nov. inter horas 7 & 8 ante meridiem ejuſdem 
diei deliberavit cuidam M. filis ſuo, & cuidam A. S. 250 J. in 
monet” { Anglick money) ſc. quingue ſolid de Hiſpanico argento 
(4nglice in Spaniſh filver) & duo duplices auri ſclopi (Anglicè 
two double piſtolets) & reſid' præd ſumme 250 l. fuit in bona 
legal monet Angl', ac etiam deliberavit prefat. M. & A. 345. 
legalis monetæ Anglia; and the plaintiff required them and 
each of them to render and pay the ſaid 250 l. according to 
the form and effect of the condition. And it was further 
found, that they inter horas 9 & 12 ante meridiem ejuſdem diet 
' ſuper guandam menſam ibidem obtulerunt 2501. And that Wil- Co, Lit. 202. 
lam Wade there then counted 244 1. but in reſpect of the  _ 
laid 58, in Spaniſh money, and the ſaid two piſtolets, he re- 
tuſed to receive the money; upon which M. and A. offered 
the faid 34 8. in filver to the ſaid W. Wade, requiring him 
to take ſilver in lieu of the piſtolets and Spaniſh ' money, 
which alſo he refuſed; and afterwards circa horam duode- 
amam they tendered to the ſaid William Wade the re- 
lidue in ſilver, French crowns, and angels, current money of 
ngland, which he in like manner refuſed to accept: 
and afterwards ante occaſum ſolis ad oftium domus they offered 
eo him to pay the two hundred and fifty pounds, all 
| | | 3 
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See Noy 74- 


Co. Lit. 208. he ſaid, that recipere vellet, fed non recepit. And at ſun-ſet, the 


1 Point. | 


(a) Co. Lit. 202, force of the condition (a) is a convenient time, in which the 


a. 7. Co. 28. 


8 Cr. El. 14. 
Moor 122. 


10 Co. 129. 


e 888 2, mortgagor, &c. makes a * tender in the place, &c. to the 


+ Co,Lit.211. a. 


3 Keb. 10. 
1 Roll. 449+ 


| = 


"A | Wavpex's Caſe Pay 
in ſilver being in bags, but did not ſhew any part of it, and 
ſaid A. entered into the houſe, and ſup. quand menſam 75 
ſuit pred” 250 l. being in bags, ſed ill extra baggas præd wn 

oftendit, quodque præd W. Wade differebat recipere prad 150] 
uſque poft occaſum ſolis, & adtunc requiſitus ad recipiend ra. 
vit, allegando, that the ſun was ſet, & ea de cauſa recipere u. 
luit : and it on the whole matter there was any good tender 
or not was the queſtion, And in this cafe four points were 
reſolved. | es | 

1. Although the laſt time of payment of the money hy 


d. money may be counted before ſun-ſet, yet if the tender he 
made to him who ought to receive it at the place ſpecified in 
the condition at any time of the day, and he refuſe it, the 
condition is for ever faved, and the mortgagor or obliger, 
&c. needs not to make a tender of it again before the laſt in- 

ſtant, for by the expreſs words of the condition the money i 
to be paid on the day indefinitely, and a convenient time be- 
fore the laſt inſtant is the extreme time appointed by the lay, 
to the intent that the one ſhould not prevent the other, the 
one being ſometimes there, and the other not, and the other 
being ſometimes there, and not the other; and therefore the 
law appoints the extreme time of the day, to the intent that 
both parties may certainly meet together; for the law, which 
always requires convenience, and- is grounded on the expe- 
rience of the ſages, will not compel any of the parties to 
make an attorney, or to repoſe confidence or truſt in any 
other to pay it for him when he will do it himſelf, (for nm 
temere credere eſi nervus ſapientiæ) But if both the parties 
meet together any time of the ſame day, and the obligor or 


mortgagee, &c. and he refuſes it, the penalty is for ever 
| faved, and he need not make a new tender by a convenient 
time before the laſt inſtant. And ſo on theſe reaſons you 
will better underſtand your books 19 H 6. 76. 20 H. 6 32. 
22 H. 6. 46. 7 H 7. 7. 6 H. 7. 2. 32 H. 8. Br. Condon 
192. Plow, Com. Kid welley's caſe 70. and Hill and Granges 


= Bulir. 145. Faſe 173 4 E. 6. Br Tender 41. 19 liz. Dyer F 354. 


13 Co. 2. 


2 Keb. $16, 


8 Co. 92. CE 


3 Bulft, 326. 


(e) Day. 19. b. 


2. Where the condition was, that he ſhould pay to him 
El. 2501. legalis monet Anglia; it was reſolved that the ſaid Spa- 


225 299- Dycr- niſh Gilver fo tendered was Jawful (4) money of England, for 
354+ pl. 32. 


it was made current by proclamation in the time of the reigns 


1 Mod. Rep. 88. of Ph. and Mary: alſo that French crowns were current and 

2 85 93. lawful money of England by proclamation alſo. And the 
(8) 1 207. King (e) by his abſolute prerogative may make any foreign co 
a. b. 208.a, - lawful money of England at his pleaſure, by his proclamation; 
yer 82. b. 


That 


duod nota. Sed guerc, et vide Suik, 446, 525. 5 Hod. 7 Kc. 
| 5 ” 


7 _ 3-H Hu 


4 


pat Wx. MWape's Caſe, 115 

z. That if a man tenders more than he ought to pay, it is 
ood, for (a) mne majus continet in ſe minus, and the other (a) 2 46. 8. 
ought to accept ſo much of it as is due to him - gααtũ. pl => . 

t quam fieri debet, videtur etiam illud fieri quod faciendum eſt. 6 Co. 43. b. 

Et in majore ſumma continetur minor. by | 3 Inſt. 109. 

4. That where the plaintiff did tender all the 2 gol. in (c) bags 3 4 
without ſhewing it, or counting it; it was reſolved that the (3) Go. 85. . 
tender was good, if the truth was that there were 250 l. in (e) Co. Lit. 208. 
the bags: and ſo it has been adjudged in the King's Bench in * Ney. 24. 
Winter's caſe; for when the condition is, that he ſhall pay 
2501. the mortgageor doth all that is requiſite by the law for 
him to do, if he provides the money, and offers it to the 
mortgagee in bags, which is the uſual manner to carry mo- 
ney. And then it is the part of the mortgagee to count it if 
he will, or if he will credit the mortgageor he may accept of 
it without telling it; then if the telling it belongs to the 
mortgagee, by conſequence he ought. to put it out of the bags, 
which is incident to it, for without ſo doing he cannot tell it: 
and if the mortgageor puts the money out of the bags, yet it is 
at the peril of the mortgagee to look upon 1t, for perhaps they 
may be counterfeits, and yet have a great ſhew of good and 
lawſul money, and alſo it is at his peril to count it:? and if 
a man be bound to pay 40, ooo l. at ſuch a day, if he tenders 
it in bags it is ſufficient, for it cannot be counted in one day. 

And ſo hereby you will underſtand the better opinion in 22 EO 

E. (d) 4. 21. And it was faid that it was adjudged between (4) 22 E. 441 
Vane and Studley, that where the leſſor demanded rent of his . 

leſſee according to the condition of fe-entry, and the leſſee 

paidithe rent to the leſſor, and he received it, and put it in his 
purſe, and afterwards in looking it over again at the ſame 
time, he found amongſt the money that he had received ſome 

counterfeit pieces, and thereupon he refuſed to carry away 
the money, but re-entered for the condition broken : and it 

was adjudged that the entry was not lawful ; for when the 
leſſor had accepted the money, it was at his peril, and after 
that allowance he ſhall not take exception to any part of it. 
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I In the Common Pleas. 


774. Mo. 622. and his wife, the plaintiff had an Eſtrepment directed to 
2 Init. 304, 329. the Sheriff. And in this caſe two points were reſolved. 
22 R. 2. Eftre- <P mo * , 2 

pement 6, 1, That a writ of Eſtrepment lies in an action of waſte (4), 

1 as well at any time before judgment, as after judgment and 

before execution: for without queſtion he cannot recover da- 

mages for more than he has contained in his count, and he 

cannot aſſiꝑn any waſte made after the writ purchaſed, for the 

words of the writ are fecit vaſium in the preterperfedt tenſe; 


(a) Cr. El. 297, I. an action of waſte by Foliamb againſt Sir Will. Bowes 


(b) 2 Int 299+ and therefore he cannot aſſign waſte made after the writ. 
206. Hob. 85, 2. Where the words of the writ are, tibi precipimus, qui 


ad maſſuagium pred” perſonaliter atceden', totaliter ordinari faciar, 

guad vaſium ſeu eſtrepamentum de eodem meſſuagio, contra forman 

flatuti pred' non fiat, pendente placito praedie?” indiſcuſſo: It was 

„ reſolved, that the Sheriff by force of this writ might reſiſt (b) 
* them who would do wafte. And if he other wiſe could not, 
— 6. he might imprifon them, and make a warrant to others to do 
(4)14 H.7.10-2, it, and if it be neceſſary, he might take the poſſe comtatus 
r, Eftrepem. 9. % help him. Quia quando aliguid mandatur, mandatur & amm 
per quod pervenitur ad illud. And fo a doubt in divers books, 

ſcil. 4 E. 3. 32. 21 E. 3. 3. 22 E. 3.2. 6H. 4. I. b. 33() 

F. 6. 6. a. 14 (4) H. 7. 7, 8. & 16. F. N. B. (60) 66. Y, & 


[3 Blackſtone's Com. ch. 14. fol. 225. 226. 


OL AN D's 


Hill. 44 =—__ 
| In the King's Bench. 


N treſpaſs by Oland againſt Burdwick, which began in Golaſb. 1%, 
the King's Bench, Hil. 37 El. Rot. 924. on a ſpecial ver- 79% — 
did, the caſe was ſuch; a woman copyholder of certain — <4 a. " 
nd, durante viduitate ſud, according to the cuſtom of the 1 Lev, 263. 
manor, ſowed the land, and before ſeverance of the emble- OM 
nents, took huſband. And whether the huſband or the lord 

if the manor ſhould have the emblements was the queſtion. 

Ind it was adjudged that the (a) lord ſhould have the emble- (a) 1 726. 
nents ; for although at the time of the ſowing, the eſtate of — 
be wife was incertain, and although her eſtate determined 2 laſt, 81. 
limitation, and not by condition, either in fact (as in 

aſe of re-entry) or in law (as forfeiture) yet becauſe it de- 

emined by the act of the leſſee her ſelf, therefore the lord 

ball have the emblements, and not the huſband : ſo if a wo- 

han ſeiſed of land durante viduitate ſud, makes a leaſe for 
ers, and the leſſee ſows the land, and afterwards the woman EL 
ho made the leaſe takes huſband, the (6) leſſee ſhall not (5) Goldb. 18g, 
ve the emblements ; for although his eſtate is determined 6, 5 = PP 
be act of a ſtranger, yet he ſhall not be (as to the firſt — 
lor) in a better condition than his leſſor was. It is com- 

ny held in our books, that if a man leaſes land at will. 
d afterwards the leſſee ſows the land, and afterwards the (c) (c) Cr, El. 462. 
ll is determined, that the leſſee ſhall have the emblements;,  _ 
tit was agreed that if the leſſee (d) himſelf determines the . 
il before the ſeverance of the corn, he ſhall not have the Cr. El. — 


| * becauſe he has determined his intereſt by his Co. Lit. 55. b. 
u act. wy V „ 
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„ O LAN p's Cafe. Part y 
(a) 3 Keb. 166, If a man makes a leaſe at will, and the leſſor is (a) outlawed, 


* 


307: cap, by which the will is determined, the King hal} have th 


Roll. ge. Profits; yet the leſſee at will ſhall have the corn which wa 


| (6) x Roll. 861. ſowed : but if the leſſee at will be (5) outlawed, by which the 


2 Roll. 807. will is determined, yet the king ſhall have the emblement, 
5 Vide 9 H. 6. 20, 21. But it was held, if a leaſe be mate . 
| Hmuſpand and wife during the coverture, and the huſband for; 
(e) Golaſb. 190. the land, and afterwards they are (c) divorced cauſa pram 


1 Kal 6. tractus, the huſband ſhall have the emblements, and not the 


Ct. El. 462. leſſor; for although the ſuit is the act of the party, yet the 
N ſentence which diſſolves the marriage is the judgment of the 


* : 


law, & judicium redditur in invitum; and therefore the huf. 
band in ſuch caſe ſhall have the emblements ; but if a leit 


(dd) 1 Rol. 526, be made to one until he doth (d) waſte, and he ſows the 


Cr. El. 4 land, and afterwards doth waſte, he ſhall not have the en. 
8 blements, cauſa qua ſupra. | | 
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PpPINN E L's Cafe, 


In the Common Pleas. 
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Cole of 161. for payment of 81. 10s. the 11th day of See 3 Caſes in 


P de EL brought an action of debt on a bond againſt zloor 679; 678. 
ov. 1600. The defendant pleaded, that he at the inſtance Law, &c. 304. 


3 
A os 


of the plaintiff, before the ſaid day, ſcil. 1 Oclob. anno 44. 
opud M. folvit querenti 51. 2.5. 2 d. quas quidem 5 l. 25. 2d. 
the plaintiff (a) accepted in full ſatisfaction of the 81. 10s. 
And it was reſolyed by the whole court, that payment of a 


Lucas 224, 394 


(a) Doct. pl. 267. | 


&fſer ſum on the day in ſatisfaction of a greater, cannot be 


any ſatisfaction for the whole, becauſe it appears to the Judges 


that by no poſſibility, (5) a lefſer ſum can be a ſatisfaction to 
the plaintiff for a greater ſum : but the gift of a horſe, (c) 
hawk, or robe, &c. in ſatisfaction is good, For it ſhall be 
intended that a horſe, hawk, or robe, &c. might be more 
beneficial to the plaintiff than the money, in reſpect of ſome 
circumſtance, or otherwiſe the plaintiff would not have ac- 
cepted of it in ſatisfaction. But when the whole ſum is due, 
by no intendment the acceptance of (d) parcel can be a ſatis- 
faction to the plaintiff: but in the caſe at bar it was reſolved, 
that the payment and acceptance of parcel before the (2) day 
in ſatisfaction of the whole, would be a good fatisiaQtion in 
regard of circumſtance of time ; for peradventure parcel of it 
before the day, would be more beneficial to him than 


the whole at the day, and the value of the ſatisfaction 


is not material: ſo.if I am bound in 201. to pay you 
jol. at Weſtminſter, (/) and you requeſt me to pay 
you 51, at the day at York, and you will accept it in 
full ſatisſactjion of the whole 10 l. it is a good ſatisfaction 

| 1 77 | | for 


(5) Perle, ſect. 
749 


Co. Lit. 212. b. 
(e) 9 Co. 79. a 


Perk. ſect. 749. 
Co. Lit. 212. b. 
Yelv. 11. 

1 Bulftr. 66. 
Cr. El. 46, 193. 
Cr. Jac, 254, 
(d) Co. Lit, 
212. b. 215. 
Yelv.- 11. 


Perk. ſect. 749% ; 


Dall. 49. pl. 13. 
Moor 49. 
Lutw. 466. 
(e) Moor 677. 
Co. Lit. 212. be 
Cr, El. 304. 


Cr. i 
Co. Lit. 212. be - 
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\ 0 P1inxzrL's Caſe, Pat h. 


for the whole: for the expences to pay it at Vork, is ſuf. 
5 Mod, 86, cient ſatisfaction: but in this caſe the plaintiff had judgment 
for the inſufficient pleading ; for he did not plead that be 
er 80. b. had paid the 51. 28. 24. in full (a) ſatisfaction (as by the 
___ * law he ought) but pleaded the payment of part generally, 
Style 263. and that the plaintiff (5) accepted it in full ſatisfaction. And 
1 * pl. 267. always the manner of the tender and of the payment ſhall be 
— 8 directed (c) by him who made the tender or payment, and 
(c} Cr. El. 68. not by him who accepts it. And for this cauſe judgment 
2 - ang 107 was given for the plaintiff. (Q.) ST 
| - 3 See reader (d) 20 H. 6. Barre 37. in debt on a bond of 19], 
(d) 9 Co. 79. b. the defendant pleaded, that one F. was bound by the faid 
2 49+ Pl. 13. deed with him, and each in the whole, and that the plaintif 
had made an acquittance to F. bearing date before the oblj. 
tion, and delivered after, by which acquittance he did xc. 
. himſelf to be paid 20 8. in full ſatisfaction of the 
10 l. And it was adjudged a good bar; for if a man acknoy. 

ledges himſelf to be fatisfied by (e) deed, it is a good har, 
— _ without any thing received. Vide 12 R. 2. Barre 243. 20 
Moor 47, 48. H. 6. Barre 37. & 10 H. 7, & c. 


(e) Doct. pl. 267. 


5 [See Carth. 238.] 


ED RICH. 


55 Paſch. 1 Jacobi r. mor 


In the Common Pleas. | | 


D judged on the laſt clauſe of the fiat. of 32 H. 8. c. 37. 
and the caſe was ſuch ; A. ſeiſed in fee of land held in ſo- 
cage, by his will in writing deviſed a rent, with clauſe of 
diſtreſs to B. for the life of C. and died. The heir leaſed 


| N ETWEEN Edrich and Smith in replevin, a caſe was ad- 


10 Co. 68. a. 
Lit. Rep. 92. 


the land charged for life to D. the remainder to E. in fee, 
the rent is behind for divers years in the life of D. D. died, 


and aſterwards C. died, B. diſtrained him in the remainder 
for all the arrearages incurred in the life of D. And 


whether he ſhould be charged in this. caſe for all the 


arrearages by the ſaid act, was the queſtion, The branch 
of which act as to this purpoſe conſiſts on two parts; by 
the firſt, action of debt is given to the tenant per auter vie, 
after the death of ceſtuy que vie, againſt the tenant in demeſne, 
(who ought to have paid it when it was firſt due) his execu- 
tors or adminiſtrators. The ſecond is, And' alfo ſhall diſ- 
* train for the ſame arrearages upon ſuch lands and tene - 
«© ments out of which the ſaid rents or fee-farms were iſſu- 
„ ing, in ſuch like manner and form as he might or ought 
to have done, if ceſtuy gue vie had been alive.“ And it was 


objected, that by a former part of the act, which gave diſ- 


trels to executors of tenant for life, there the diſtreſs is given 
againſt him in whoſe time the arrearages incurred due, and 
all others claiming the land only * by or from the ſaid tenant, 


Aby purchaſe, gift, or deſcent,” in the ſame manner as 


2 Saund. 163. 
I Leon. 302. 


4 Co. 30. : 5 


the tenant for life might have done; ſo that by this SY 
branch, he in the reverſion or remainder ſhall not be 


charged for the arrearages incurred in the life of tenant 


for life, for he in the reverſion or remainder doth not 


claim by or from him: and in this ſame caſe at bar the 
action of debt by the ficſt * 


of the ſaid branch is given * 5 


'E PRICH's Caſe, Pitt . 


ly againſt the tenant who ought to have paid it, his executors 
or adminiſtrators, and not againſt him in remainder, &c. 
And in that it was faid, the ſtatute has great reaſon, for 


otherwiſe he in reverſion or remainder would not only be 


| Co. Lit. 162, b. 
1 Vent. 92. 

2 Sand. 176. 
Hard. 342. 
Palm. 433. 
Owen 117, 118. 


EW Co. 86. as. 


Wing. Max. 
24, 25. 

— Rol 0 Rep. 
246, 2188. 
March. 3 


charged by the ſtatute for the arrearages (if any ſhould be) 
which incur in their own time, but alſo for the arrearages 


incurred in the life of the tenant for life, where, in the one 


caſe or the other, he in reverſion or remainder was not Charged 
by the common law, and the tenant for life may leave all the 
rent for his time unpaid, and by that means charge him in re. 


verſion or remainder for all; and the grantee in this caſe may 


have his remedy" againſt the executors of the tenant for life: 
but it was reſolved and adjudged, that he in remainder in 
this caſe, by the aſt art of the {aid branch ſhould be charged, 
And the judges ſaid they ought not to make any conſtruclion 
againſt the expreſs letter of the ſtatute ; for nothing can ſo 
"expreſs the meaning of the makers of the act, as their own 


\  dire@ words, for index animi ſer mo. And it would be danger 


ous to give ſcope to make a conſtruction in any caſe- againſt 
the expreſs words, when the meaning of the makers doth not 


appear to the contrary, and when no inconvenience will there- 


upon follow; and therefore in ſuch caſes, a verbis legis non ef 
recedendum. And the ſevefal inditing and penning of the for- 
mer part concerning diſtreſs given to executors, and of this 
branch, doth argue that the makers did intend a difference of 
the purviews-and remedies, or otherwiſe they would have fol- 
lowed the fame words. And in the principal caſe all the land 


was charged with the rent, and the heir held all his eſtate 


charged with it; and when he made the leaſe for life, the re- 
mainder in fee, he in remainder was chargeable, and in this 
caſe might have been diſtrained by the common law for the 


arrearages; but by the act of God by the death of C. D. was 


| uri age ; which prevention, the ſaid laft part of the ſaid 
branch has ſupplied and remedied in this caſe, giving the 
grantee power to diſtrain, as if ceſtuy gue vie had been alive, 
And according to this reſolution judgment was entered. 


| 


WHELPDALE's Caſe. 
5 hog Trin. 2 Jac 1. 
In the King's Bench. 


IN debt by Whelpdale againſt Whelpdale, which began 
Hit. 45 Eliz. Rot. 1303. The plaintiff declared on a bill 8 

obligatory made by the defendant to the plaintiff; the defen- 
dant pleaded, non e factum; and the jury found that the bill 
was a joint bill made by the defendant and another to the 
plaintiff ; and if on the matter the bill mentioned in the de- 
claration be the deed of the defendant, the jurors prayed the 
advice of the court. And it was adjudged that the plaintiff 
ſhould recover. And in this caſe four points were reſolved : 

1. When two men are jointly bound in a bond, although 

neither of them is bound by himſelf, yet neither of them can 
fay, that the bond is (a) not his deed, for he has ſealed and (i) , Roll. 10g; 
delivered it, and each of them is bound in the whole. And Co. Lit. 284. 4. 
therefore if they are both ſued, and one appears, and the other Or. Jac- 152. 
makes default, and by proceſs of law is (b) outlawed, he . * + 
who appears ſhall be charged with the whole, as appears in Sav. gn. 

40 E. 3. 36. 41 E. 3. 3. But in the caſe at bar, he might 7 Sid. 420. 
have pleaded in (c) abatement of the writ, but cannot plead (J: Jones 442+ 
non oft factum. wf. * X Aur $5.99 

2. It was reſolved, that in all caſes when the deed is void- 1 Sid. 420. 
able, and ſo remains at the time of the pleading (as if (4) an 8 * . 
infant ſeals and delivers a deed, or a man of full age by (e) CME a6) 544- 

_ dureſs, in theſe and the like caſes, the obligor cannot plead 1 Ven. 34. 
nn oft factum, for it is his deed at the time of the action ( prod bb. 
brought, and ought to be avoided by ſpecial pleading, with 35 H. 6. 18. a. | 
concluſion of judgment, fi actio, 1 H. 7. 15. a. b. . 

3 . When a bond or other writing is by an act of Parliament 1a 4 44 
enacted to be void, the party who is bound cannot plead non 14 H. 8. = 
eſt fatum, (f) but in conſtruction of law the deed is to be 1H. 7. 15. b. 
avoided by the party who is bound by it, by pleading the ſpecial 025 * mm” 
matter, taking advantage of the act of Parliament; for altho' the 1 H. . 15. b. 

act makes the bond or other writing void, yet thereto the law doth 2 Inf. 483. 

| tacitly require order and manner, which the obligor ought to 1 ol 

follow: as if a bond be made to a ſheriff againſt the ſtatute + tia 

| „ e PI of Hob 72. 14 H. 8. 

Fitzgib. 45. 
3 Co- 59. b. 


Wa RI DAL z's Caſe: Patt y. 


1 H. 6. cap. 10. or to one againſt the ſtat. of 13 H. 
166 3a. 9. cap. 0 uſury, in theſe and other like caſes the obſigor 
Br. non aer. 


14. 7 E. 4. f. b. ought to plead the ſpecial matter, with concluſion of judg- 


yl 224. ment, if action; and not to plead non eff factum, and there, 
Plowd. 66. b. with agrees 7 (b) E. 4. 5 b. 7 E. 6. f. non efl fat? 14. 
oy : "ig againſt the opinion of Mountague, Plow. Comm. in Dive 


Sand. 138. and Manningham's caſe. In all caſes when the bond was (; 
()3Go. 53. b- once his deed, and afterwards before the action brought h. 
3 wes . comes no deed, either by raſure, or addition, or other alten. 

Fitz. Det. d. tion of the deed, or breaking off the ſeal ; in this caſe, al. 
Flow. 66. b. though it was once a deed, yet the defendant may ſafely plead 
68. a. h Dyer n eff faftum, for without queſtion at the time of the ple, 
Our > 27. . Which is in the preſent tenſe, it was not his deed, 36 H. 8. 
Sav. 71. Dall.33. Dyer 59. In an action of debt on a bond againſt Hawood, 
plas 105-Pl-50. the defendant pleaded, non eff factum, and before the day of 
260. Cr. EI 3 appearance of the inqueſt (d), rats did eat the label by which 
627,800, O.. the ſeal was fixed, by the negligence of the clerk in whoſe 
2 Bulſt. 247. cuſtody it was, the juſtices charged the jury, that if they 
1 Co. 16. * ſhould find that it was the deed of the defendant at the time a 
Moor zo. the plea pleaded, that they ſhould give a ſpecial verdict, and 


Dy. 59. pl. 12, 13. an 2 


(e) Co. Lit. 53. . becauſe the jurors ought to view the waſte ; but the defendant 
283. Doct. pl. 


100, 111. obligor may plead non / factum, for by the refuſal, the bond 
N. Benl. 75 | 


pl. 117. opinions in 14 H. 8. 28. a. Dive and Manningham's cafe 66. 


LONG 


L ON G's Caſe, er g. 
25 . | . Fitzgib. 263. 


Rep. Q. A. 55 


Mich. 2 Jacobi. 
In the King's Bench. 


Wilts, f. INiuiſiie indentata capta apud Coſſam in Com. pred?, Coroner's in- 
2 ® 5. die Octobr', anno regni Dominæ Eliz. Det gratia queſt of murder, 
Anglie, Francia, & Hiberniæ Regine, fidei defenſor, &c. tri- 
amo ſexto, coram Willielmo Snelling coronat. dominæ Regine 
infra libertat. dict. domin. Regin. ville ſuæ de Cofſam pred,” 
ſuper viſum corporis H. Long armig. ibid. exiſten. mortui per ſa- 
crament. 12. jurat. exiſt. præſentał, quod quidam Henricus 
Danvers nuper de C. in com. E. miles, C. D. nuper de C. pred" 
in dicto com. E. miles, G. L. nuper de Colkidge in com. M. yeo 
man, & R. P. nuper de L. in dict. com. W. yeoman, &c. ti- 
mirem Dei pre oculis ſuis non habentes, ſed inſtigatione diabolica 
ſeducti, quarto die Oftobr” anno regni dict. domin, Regin. nunc 
tricgſimo ſexto ſupradict, inter horas undecimam et duodectmam 
ejuſdem diei, apud Coſſam pred' in dict. com. Wilts, vi et arms, 
dix. gladiis, pugionibus, armacudits & torment”, in dict. Henri- 
cum Long, in pace Dei & dict. domin. Regin. adtunc eodem 4. 
die Oftobr\ anno triceſima ſexto ſupradit?, apud Cofſam præd. er- 
iſten', inſult. fecerunt, et predifius H. D. quoddam tormentum 
(vocat, a dagge) ad valentiam 6. 8d. cum pulvere & pellet. 
lumbeo, Anglice dict, charged with powder and a bullet of 
ead, 85 idem H. D. tunc, viz. dict. quarto die Odtobr, 
anno triceſimo ſexto ſuprad, apud Coſſam præd, in manu 

ſua dext a Fs 9 Fn 5 & 1 ipſum H. Long 
adtunc eod quarto die Octo anno triceſimo ſexto ſuprad, 

apud Coſſam pred in dich. com. Wilts, felon. voluntar, & N 
er malicid ſud precogitats exoneravit, Anglics did diſ- Akt, 202. 
Charge, dans eid. H. Long adtunc apud Coſſam pred', cum ah a 
pellet. plumbes præd', fic extra torment. prad', per ipſa 
emiſſo, unum wulnus mortale, in & ſuper anterior part” cor- 
poru wpfius H. Long, ſubter ſiniſir mamill” irfius H. Long, 
ntalit” penetrans in & per corp” dit H. Long: de quo —4 

| | BS | Duinere 


* 


Lo x o's Caſe. Patt v,. 
vulnere moriali idem H. L. adtunc eod quarto die Octob. anno 26 
ſuprad', apud Coſſam pred inſlanter obiit. Et quod pred. C. D. 
miles, G. L. c. dict. quarto die Oclob. anno 36. ſupradich, a 
inter horas pred. ejuſdem quarti diei, apud Coſſam prad' in did. 
com. Wilts. felonice, & ex malitiis ſuis præcogitat. fuerunt præſen- 
tes, abettantes, procurantes, comfortantes, & manutenentes dif, 
H. D. ad feloniam & murdrum præd', modo & form. pred. fel. 
nice faciend. & perpetrand, contra pacem dict. damn. Regin, nun, 
coron. & dignitat. ſuas. Et fic jurator. pred”, dicunt ſuper ſacra- 
ment. ſuum pred” quod pred H. D. C. D. G. L. &c. 418, H. 
L. eodem 4 die Oftob. anno 36. ſuprad' apud Coſſam præd in dif, 
com. Wilts. felonice, voluntarie, & ex malitiis ſuis præcogitat. fe- 
lomce inter fecerunt & murdraverint, contra pacem dict. dom. A 
gin coron. & dignitat, ſuas: et ulterius juratores pred. dicunt 
ſuper ſacrament. ſuum pred', quod immediate poſt felon. & nur- 
drum pred. in forma pred. commiſ}. udem H. D. C. D. G. I. 
Sc. fuger & ſe retraxer. pro felonia & murdro pred, Ac quid 
ipſi, aut corum aliguis, tempore felonia & murdr. pred: in forms 
. pred. commiſ. nulla habuerunt bona aut catalla, terr', aut tenemen- 
ra, ad notitiam jur' præd'. In cujus rei teflimonium tam jurator 
pred', quam præd' coronator', die & anno prius ſuprad', alterna- 
tim huic inguiſitioni figilla ſua appoſuer', & quilibet eorum appoſuit. 
 _ Upon which indictment the ſaid H. D. was outlawed, and 
„ brought a w1jt of error, and divers errors were aſſigned in the 
x exception. indictment; 1. Becauſe in the beginning of the indictment 
it is alledged, that the indictment was taken before V. ò. 
coron, domin,Regin. infra libertat. dict. domin. Regin. ville ſue dt 
5 Cofjam pred', ſuper viſum corporis; and it is not e to what 
(a) Poph. 208. Places (a) the ſaid liberty doth extend, nor what part, or no- 
Lew. $9. pl. 9. thing of the town of Coſſam be within the liberty; and fo it 
So dioth not appear that the Coraner had juriſdiction in the place 
where the inquiſition was taken, nor where the murder was 
committed, nor where the dead body laid, for all is alledged 
by the indictment tq be at Coſſam; and indictments of telony, 
(3) Cr. Jac. 388. which are as counts (5) and declarations for the King againſt 
5 C0. 34. b. 35. a. the parties ſor their lives, ought to have certainty expreſſed 
Br. Count 54, in the record of the indictment, and ſhall not be ſupplied or 
5b, 93. 12 a. maintained by intendment or argument. For if the counts 
"wt $4. a, between party and party for land or chattels ought to have 
293-2. 202. b. two things, ſcil. truth and certainty, as it is held in Piowd. 
A 8. , Comm. 84. a. & 202. b. 5 E. 4.21. in Debt, 3 l. 6. 1, 
2 f. 6. 1. , in Forcible Entry. 38 H. 6. 35. 9 H. 6. 18. becauſe the 
8 Co. 57. a. counts are the foundations of the ſuits, to which the party 
2. Bulftr. 77,78. ſhall anſwer, and on which the Judges ſhall adjudge ; 4 fo- 
Co. Lit. 303.4 ,. : : 1 e lif 
2 Sid. 175. tiori indictments, eſpecially thoſe which concern the lie 
4 Co. 44. b. of a man, and which are the King's counts, to which the 
c e Fuat 
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party ſhall anſwer, and on which the court ſhall adjudge for 


be taken by argument, as 1 2 E. 3. 31. 18 Aff p. 15. 
20 Af. 45. 2 E. 3. 28. per Scrope, 27 Afl. 73. 38 Aff. 11, 12. 
47 E. 3. 17. 7 H. 6. 42. 8 E. 4. 3. 3 H. 2. 5. And becauſe 
it is not exprefſed in the indictm. that Coſſam was within the 
liberty of Coſſam, for this cauſe the indictm. was incertain and 
inſufficient. To which it was anſwered and reſolved by the 
court, that the indictment notwithſtanding this exception was 

{ſufficient ; for true it is that the rule of law is, that indict- 


certainties: 1. To a common intent; 2. To a certain intent 


firſt intent is ſufficient in (a) bars which are to defend the party 
and excuſe himſelf : the ſecond is required in indictments (5), 
counts, replications, &c. becauſe they are to accuſe or charge 
the party; the third is rejected in law, for (c) nimia ſubtilitas 
in jure reprobatur, & talis certitudo certitudinem confundit : and 
in this caſe at bar there is a ſufficient certain intendment in 
general, that Coſſam is within the liberty of Coſſ. but perad- 
venture the liberty may reach beyond the town, but that the 
town itſelf ſhould be preſumed to be out of the liberty of the 
town is a ſtrained and captious intendm. which the law will not 
allow: and fo Sir J. Poph. Chief Juſt. ſaid it was reſolved in 
the ſame point in the caſe of Lewes in the county of Suſſex; 
and there the indictment was, inqui/itio capia apud Lewes co- 
ram Cbronatore rape ſug de Lewes, and adjudged good in law. 
The ſecond objection was, that whereas the indictment 
was, quod prædictus H. D. quoddam tormentum, vocatum a dagge, 
ad valentiam 6 s. 8 d. cum pulvere & pelletto onerat', Ic. in et 
ſuper ipſum Henr Long adtunc, &c. felonice, voluntarn, et ex 


Se. cum pellet” plumbeo, &c. unum vulnus mortale ſuper anterio- 
rem partem corporis ipſius H. L. ſubter mamillam : it was object- 


Latin word, for the Latin word was (as it was faid) mam- 
milla, with a double [n]: and it was faid, that falſe Latin 
ſhall abate writs, and quaſh indictments, becauſe he who 
proſecutes may purchaſe a new writ, and frame a new in- 
dictment (4). But otherwiſe it is of grants and deeds, for 
the party cannot have new when he will. And Hil. 28 Eliz. 
| Vaurx's caſe was cited, where the count in appeal was held 
inſufficient by reaſon of the word burgaliter, (f) where it 
ſhould be burglariter; to which it was anſwered and re- 
ſolved by the court: 1. That falſe Latin ſhall not 
quaſh an indictment, or abate any count, for although 
an original writ ſhall abate for falſe Latin, as it is held 


() 9 H. 7. 16. b. 2 H. 4. 8. a. 44 E. 3. 18. 10 E. 3. 1. 


& 


2 life, ought to have full and preciſe certainty, and ſhall not 


in | prot; 3. To a certain intent in every particular: the 


ed, that this word (mamillam) is a word inſenſible, being no 


I21 


The it object. | 


anſweied. 


ments ought to be certain: but there are three manner of 


(a) Doct. pl. 58. 
195. Plow. 26. a. 
b. 56. a. 8 Co. 
7. a. 2 Bulſt. 77. 
o. Lit. 303. a. 


(5) Cr. Jac. 588. 


4 Co. 44. b. 40. 
5 Co. 34 b. 35. a. 
8 Co. 57. a. 
Plowd. 84. a. 


193. a. 202. b. | 


Br. Count 54, 
58, 63. 

3 H. 7. 12. a. 

3 E. 4. 21. 2. b. 
38 H. 6. 1. a. 

2 Bulſt. 77, 78. 
Co. Lit. 303. a. 
2 Sid. 17. 


(e) Wing. Mar. 


26. 4 Co. 5. b. 
41. b. 3 Bulſt. 6 5. 
2 objection. 


malitiã ſud præcogit. exoneravit, dans eidem Henr Long adtunc, 


(4) Or, El. 137, 
231. 10 Co. 126. 


a. Yeiv. 

(J 4 Co. 39. b. 
11 Co. 32. 2. 
Cr, El. 920. 
DoR. pl. 84. 
Hale's Pl. Core 
$4, 207. 
The ad object. 
anſwered, _ 
(g) 8 Co. 1 59. b. 
Br. Faux Lat. 


78. 2 Vent. 173. | 


Br. Amendm, 
62. Br. Obligat. 
71. 2 Sand. 39. 
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& 5533. Yet judicial writs or a fine ſhall not be impeached 
for falfe Latin, as it is held 9 E. 3. 467. The fame lay of 
an indictment; as if in an indictment it be prefato Regina 
where it ſhould be prefate Regine, or prefate Regi for pro. 
Jato Regi, or the like, foraſmuch as the word is Latin and fig. 
” nificant ; and altho? it be not true Latin, the indictment for 
10 Co, 133. 2. ſuch incongruity ſhall not be quaſhed. But if the word be 
not Latin, nor allowed by the law, as vocabul artis (for every 
art and ſcience has propr* vocabula artis) but is inſenſible, there 
if it be in a point material, it makes the indictment inſuſh. 
cient as burglaria, burglariter, murdrum, felonicè, and the like 
2 Co. 39, b. Are vocabula artis, known to the law, and therefore if ſuch 
& 42. 3 Sal. 30. words, or the like, are miftaken in an indictm. ſo that in a 
| material place a word inſenſible, which is not Latin, nor any 
word known in law, it makes the indictment vicious and in- 
ſufficient, as murdredrum for murdrum or burgariter for burgla- 
5 riter, feloniter for felonice. But in the caſe at bar it was re- 
4 39. b. 2.2. ſolved, that mamilla with a ſingle Im] is as good Latin as man- 
N milla with a double LJ, as defamo and diffamo, definitio-and 
diffinitio. Alſo Poph. Chief Juſtice, Gawdy, Yelvert. and 
Williams held, that theſe words ſuper mamillam were abun- 
doh dant, and mere than were neceſſary, and therefore if mamilla 
4 Co. 42.2, was inſenſible, and no Latin, yet it doth not make the indict- 
9 maennt vicious: for it was held by them, that ſuper anteriorem 
7 PTE partem corporis was certain enough and ſufficient ; for corpus 
4 Co. 42. . in an inditment (which is found by lay-people) is to be in- 
tended of the trunk of the body, between the neck and the 
thighs, which 1s the uſual and vulgar meaning of the body: 
| ſo it was reſolved,, Quod ſuper caput, or ſuper faciem, or in dex 
| 4 Mod. 2go. feriori parte corports, or in ſiniſtra parte corporis, or ſuper ſiniſir 
Salk. 59, o. manum, or ſuper dextram manum, or dextrum, or ſiniſtrum bra» 
* chium, &c or in peclore, or ventre, are certain enough and ſuf- 
e felons. But ſuper brachium, or ſuper manum, or ſuper latus, 
Oc. without ſaying dextr* or ſiniſir is not ſufficient, becauſe 
in ſuch caſes the part of a man in which the wound is, 18 
EET, not certain. Rs „%%% 3 
The zd object. Another exception was taken, becauſe in the ſaid indict- 
I Salk. 686. ment it was ſaid, dans eidem Henr* Long, &c. unum vuluus 
5 mortale, &c. where it ought to be nam plagam, which 1s 
the word uſed in all indictments, and that walrus ſhould 
ny not he uſed in indictments no more than ichs, which alſo 
The 3d objed. ſignifieth a ſtroke: but this exception was diſallowed per 
anſwered. tetam curiam, for plaga and vulnus are A, et idem 
ot 5 66 ſignificant, although plaga is the more uſual word in in- 
Stanf. Cor. 79. a, dictments. A further exception was taken, becauſe the 
2 loſt, 238. length or depth of the wound was not ſhewed, 
The ah obje, which ought to be in every indictment of death, we 
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this cauſe the indictment was inſufficient. But this excep- The ach object. 
tion was diſſallowed per totam curiam, for the length and depth 2 e * 
| of the wound ought to be alledged, to the intent that it may Goab. 74 --Y 
appear to the court that the wound was mortal, ſo that it may Stanf. Cor. 79. a. 
appear to be the occaſion of the death; but in this caſe the * Je. 318. 
wound was through the whole body, /cz/. totaliter penetrans, 

& per totam corpus, ſo that it was apparent to be mortal; and 

in ſome caſes the dimenſions cannot be alledged ; ſcil. when 

à member, as the knee, or the hand, or the foot, or the head, 

Kc. are cut off, there any of the ſaid dimenſions cannot be 4 Co. 42. a. 
ſhewed. So in the caſe at bar. Vide Trin. 28 Eliz. Hey- _ 

don's caſe agrees with the reſolution in this point. Another 

exception was taken, becauſe the indictment was, dans eidem The 5th object. 
| Henrico Long, &c. cum pelletto plumbeo pred”, &c, vulnus mor- e 
tale, Ee totaliter penetrans in et per corpus præd Henr Long : 

and becauſe penetrans ought of neceſſity to agree with vulnus, 

and not with pelletto, not only becauſe vulnus is the laſt ante - 

cedent, but becauſe otherwiſe will follow incongruity : for 

penetrant agrees well with vulnus, and not with pelletto, for 

that is the ablative caſe, and ſo cannot be penetrans, for then 

it ſhould be penetrante and it was ſaid, that the wound did 

not penetrate or pierce the body, but the pellet pierced the 

body, and made the wound; but it was not allowed, for the 
ſenſe is ſignificant enough to ſay that the wound pierced The th object. 
the body; for if the depth of the wound ſhould be aſked, it aniwered. 
might well be anſwered that it pierced the body. And pe- 1 Salk. 686. 
netro derivat' a penitus et intro. And ſo the words are ſigni- 

ficant enough, without any abſurdity or incongruity, to ſay 

dans, Sc. vulnus martale totaliter penetrans in et per corpus, 

et en magis, being the words of lay - people. For the pellet 

gave the wound, which wound did pierce through the whole 

body. But the great objection, and moſt difficult againſt the The eth object. 
indictment was, becauſe the indictment wanted percuſſit; for | 

| the effect of it, as to this purpoſe is, Præd H. D. guaddam 

trmentum, fc. cum pulvere et pelletto plumbes onerat', Cc. 

w et ſuper 1pfum Henr* Long exoneravit, dans eidem Henrico 

Ling adtunc et ibidem cum pelle plumbea pred” extra tore 


nent præd per ipſum dimiſſo unum vulnus martale, &c, And it Cro. Jac. 635. 

was faid, that although percuſſit is wanting, yet here is tan- | 
tamount ; and it is a rule of law and reaſon, Non  refert 
fud ex equipollentib* fiat. And when it appears that H. D. 
torment” cum pule et pelletto, Se, in ipſ/. H. L. exonerav. dans 


eidem 


| ; eidem Hen | Long, Se. cum pellet plumbeo præd . e. unum vul. 
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nus mortale, &c, by that it appears to the court, that H. D. 


Vas the occaſion of the wound, and on the matter 


Palm. 282. 
Cr. Jac. 635. 


| | | ve 
this manner) the wound. And it was faid, that beruf is K 
properly ſaid, but when one with his hand, or with ſome 
weapon which he holds in hand, wounds another, and not 
when he gives a wound by a means, as out of a gun with 2 
bullet, or out of a bow with an arrow. This word percutis is | 
derived and compounded, as it was faid, from per and guar: 
but it was reſolved by the whole court, that for this cauſe | 


See 1 Salk; 686, the indictment was inſufficient. And this part of the indid. 


Cr. Jac. 635. 
Palm. 282. 

Dy. 99. pl. 63. 
II Bulſtr. 144. 


ment concerning the ſaid objection was divided into two part: 
1. The clauſe, before dans eidem, &c. and the clauſe contain. 
ng dans eidem, &c. And it was reſolved that the firſt clauſe 
was not ſufficient of itſelf, for although H. D. diſcharged the 
dagge upon him, yet it may be he was not ſtruck by it; then 
the ſecond clauſe, /c:/. dans eidem, Ic. cannot make it good, 


for the clauſe of dans, &c. depends on the ſaid firſt clauſe, and 


deſcribes only the wound, to manifeſt it to be mortal ; which 
ought to appear by the firſt ſentence to be given, becauſe in ha 
caſu participium determinat verbum : but here it doth not appear 


by the firſt clauſe that there was a ſtroke given; and then 


dans, &c. cannot ſupply it; for that is a participle depending 
upon the verb precedent, and the verb precedent is exoneravit, 
and exonerauit may be without ſtroke: and if one be indictel 
that. he did affault another with an axe in his right hand, 
giving him a mortal wound, it is inſufficient, becauſe this 
participle (giving) has no verb before with which it can parti 
cipate: and it was faid, that if the ſecond clauſe had been 
in the caſe at bar, & dedit adtunc & ibidem unum vulnus mir- 
tale, it had been inſufficient; for dedit doth not imply a vo- 
lent and voluntary ſtroke, as percuſſit, and if didit would 
bave been ſuffictent, yet dans by the whole court for the 
cauſe aforeſaid was inſufficient. And it was reſolved thein- 
dictment might ſay percuſſit, as well of a wound given out of 
a gun, or bow, as with the hand. And a precedent in 10 
E. 4. in the King's Bench was ſhewed, where the wound was 
out of a gun, and the indictment had the word percuſſi, 1 
Ma. Dyer 99. That an indictment that ſuch a perſon ex n. 
litid ſud præcogitatd felonicè murdravit, &c. is not good with. 
out ſaying percuſſit, becauſe an indictment of murder and 
manſlaughter ought to have expreſsly a ſtroke to be fup- 
poſed, And true it is, that in all indictments of nn 
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manſlaughter a ſtroke ought to be alledged, unleſs in caſe of 
iſoning. And for this laſt error the outlawry was reverſed, 

and the faid H. D. diſcharged, and there are many precedents 

of indictments of death, where the wound was given with a 


bullet out of a gun, or by an arrow out of a bow; and all 4 Co. 44. 2. bj 


thoſe (which I ſaw) had thik word percuſſit. ; Ry 


| [Yct, queze, whether the words, (he of his malice, Ke. 
ſhot him with a gun, &c.) are not tantamount to (he of his 
malice, &c. ſtruck him with a ſword, &c.] #8 


* 


4 
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Lit. Rep. 18, dant, which began Trin. 44 Eliz. Rot. 1242. on a ſpe- 
| Cart. 196. cilal verdict found, the caſe was ſuch ; a man made a leaſe 


| Skinner 555- tion of a term for years then in being; the firſt years deter. 


1 Lev. 270. cap. 24. And five years paſſed after the proclamations without 


1999 Co, 105.a, I. Although the () word (intereſt) is in the faid act, yet 


(% Oldb. 177, in the King's Bench, it was adjudged in (5) Saunder's cale, 


Ram. 149 when he is ouſted and ejected ſhall be within the ſaid 


1 
* 


ö 
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7 Paſeh. 1 ac. x. 


In the Common Pleas. 


er. Fac, 60, 61. N replevin between Saffyn plaintiff, and Adams defen- 


cited, Cumberb. - > a 5 
64, 675 78, Kc. for years of certain land to begin after the end or determina. 


mined, the ſecond leflee did not enter, but he in the rever- 
fon entered and made a feoffment, and levied a fine of the 
land with proclamations, according to the ſtatute of 4 H. 7. 


entry or claim made by the ſecond leflee : and whether the 
leſſee for years was barred or not by the ſaid fine with pro- 
clamations, and the ſaid act of 4 H. 7. was the queſtion; and 
it was objected that the leſſee for years ſhould not be barred 
for two cauſes: „„ 3 


it is to be intended of ſuch intereſt that the owner thereof may 
thereof levy a fine ; but he who has a leaſe or intereſt for years 
cannot levy a fine, but every one ſhall ſay againſt it, quod parts 
finis nihil habuerunt, becauſe a leaſe for years is but a chatte, 
and a fine is in the realty, and the law requires that one of 
the parties have a freehold. And that this word (interel} 

in the act ſhall be intended of an intereſt of freehold wheredt 
a fine may be levied. And it was ſaid that Mich. 21 Elis. 


” oc p „ . . o£A\u_u cam „ eee ,, ß en db” 
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172. Cr, Jac. 60, that a leaſe for years was not an intereſt within the ſaid ſta- 


61. Cart. 82. 
„% tute 4 H. 7. ; F a 
33 - . 2. It was objected, that although leſſee for years 


ma —— Io 


renn os be at; yet in this caſe the leſſee ſhall not be bound, 
for no fine levied with proclamations ſhall bind any, but 


- thoſe who are put out of poſſeſſion, and have but a right 
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ſor if their eſtate or intereſt be not deveſted out of them, but 

remains in them as it was ab initio, they need not make an 

entry or claim to that which never was deveſted; and there- | 
fre it is agreed in Plow. Com. 373. in Stowel's caſe, that a « 
ane levied of land with proclamations, and five years paſt | 
without (a) claim made by him who has common of paſture, (4) Cr. Jae. 60, 
rent, or the like, ſhall not bind them, for their eſtate is not Raym. 149. 
leveſted out of them, but always remains in them. 80 it was 

ſaid in the caſe at bar, until the ſecond leſſee enters he has 

but intereſſi termini, as he had before the firſt leaſe determined, 

which (as it was ſaid) continues in him notwithffanding the 8 5g 
feoffment or fine. As if a man makes a leaſe for years to Co. Lit. 46. bz 
begin at a day to come, and before the day the leſſor is diſ- | 
ſeiſed, yet the leſſee may grant over his intereſt, for ſuch 

intereſſe termini cannot by difſeiſin or feoffment be develted, 

and put to a right, more than a rent or common, or the like; 

and this was briefly the effect of what was ſaid on this ſide. 3 
But it was reſolved, that the (5) fine and proclamations, and (3) 1 81d. 459. 
the non- claim of the leſſee had barred him of his term by the C. Jac, 60,61. 
act of 4 H. 7. And as to the firſt objection it was anſwered N rr 
and reſolved, that notwithſtanding a leſſee for years has not 9 Co, 105. a. 
ſuch eſtate that he can levy a fine yet non ſequitur, that his 2 Roll.Rep.402, 
term and intereſt ſhall not be bound and barred by the ſaid p ap 
ſtatute, and that for two reaſons: 1. It is within the letter of Noy _ Hards, 
the act, for the words of the act are general (the ſaid fin- 400, 41% 
with proclamations ſhall be a final end, and conclude as well kgs pO Go 
privies as ſtrangers to the ſame) which words are general, and — 
extend to all: and the words of the ſaving are (ſuch right, 

claim, and intereſt, &c.) and he who has a term for years 
has an intereſt, and therewith agrees (c) Catlyn in Plow. (9) Plow. 354; a. 
Com. 373. 2. It is within the miſchief ; for it appears by the 374. 
preamble, (that fines ought to be of the greateſt ſtrength to | 

avoid ftrifes and debates, and to be (4) the final end and (4) g Co. 105. 
concluſion, &c.) And great miſchief, trouble, and vexation 
will enſue, if leaſes for years which now are made for a great 

number of years, ſometimes abſolute, ſometimes determinable 

on lives, ſhall not be within the faid act; and therefore it 

was reſolved, that the intereſts of tenant by ſtatute merchant, 3 

le) ſtatute ſtaple, elegit, guardian by knight's ſervice, execu- (e) 2 Inft. 517. 
tors who have lands till debts and legacies are paid, and ever 3 274+ . 
Other ſuch intereſt are within the ſaid act of 4 H. 7. for all theſe N * 
have intereſt in the land; and he who has a bare right or title 3 Co. 77. b. 79. 
0 any inheritance or freehold, cannot levy a fine to any ſtran- : T 
ger, but it ſhall be ſaid, guod partes finis nibil habuerunt ; and 

jet he ſhall be bound by a fine levied by the terre tenant: fo 

although leſſee for years cannot levy a fine to any ſtranger 


. 
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but it ſhall be ſaid, gud partes fins nihil babuernitt ; yet my P 
ſequitur but that he ſhall be bound by the fine with procla- : 

mations levied by the tenant of the land. | 
" As to the ſecond objection it was anſwered and reſolved by - 
the court, that in the caſe at bar by the ſaid feoffment be 
ſecond leſſee had but a right, for when his future intereſt hid 
commencement, then he had ſuch preſent eſtate in the land 
which might be deveſted, and which he might reveſt by his 
entry. As if a man makes a leaſe for years, in this caſe be- 
| fore the leſſee enters he has an eſtate for years in the land which 
(e) Cr, Jae. 60. he may (a) grant. And the words of Littleton were well ob 
& El. 15. 127. ferved, lib. 1. c. 7. fol. 13. b. if a man makes a leaſe for 
. ars, and before the leflee enters the leflor dies, yet the 
(5) Lit. ſeQ. 66. Jeffee may (5) enter, becauſe the leſſee by force of the Jeaſehas 
Co, Lit. 51. b. a preſent right to have the tenements according to the ſom 
of the leaſe, And Lit. lib. 3. cap. 8. fol. 107. if a man leaſes 
dis land for years, if the Jeflor releafes to the leſſee all his 
te) Lit. fe. right before the leſſee has entered into the land, ſuch () re- 


Le. Lit 46. b. leaſe is void, becauſe the leſſee had not poſſeſſion in the land 
270. a. Lit. 108. b. at the time of the releaſe made, but only a right to have the 
| Perk. ſect. 503. ſame land by force of the ſame leaſe: and eadem lib. fol. 12). 
2E 37. jf a man leaſes tenements for years, by force of which the 
leſſee is ſeiſed, that is, poſſeſſed, and afterwards the leſſor by 
nis deed grants the reverſion to to another for life, &c. its 
() N neceſſary in ſuch caſe that the tenant for term of years (4) 
ee * 67. attorn: by which it appears, that before the leſſee enters, be 
| has not actual poſſeſſion, nor (as it ſeems) the leflor has not 
ſuch a reverſion that he can grant it over by the name of the 
(056: beg. (e) reverſion, but yet ſuch leiſee bas more than he who bas: 
Godb. 451. future intereſt, for he may preſently enter and take the profits 
10 Co. 171. b. ſo that his intereft, accompanied with preſent entry and abikty 
to take the profits which he may transfer to another, may be 
„ deexeſted out of him, and put to a mere right not grantable: 
(f1) ED. 777» and ſo the difference appears between the caſe at bar, and (fl 
61. Cant. 32. Saunder's caſe, which was adjudged in 21 Eliz. for there at 
2 Leon. 157. the time of the fine levied the leſſee had not power to enter 0r 
e take the profit, but only a future intereſt, which (if it could 
m kad: pe deveſted) he had not any means poſſible to reveſt in him 
ys Again. 1 1 = : | oy: > | | 
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Paſeh. 3 Fac: I, 


(who was a prelate of ſingular piety, gravity, and learning, 
now dead) by deſcriptions and circumlocutions, and not in 


now is, were traduced and ſcandalized: in which theſe points 
were refolved : 8 | 


againſt a magiſtrate or public perſon. If it be againſt a 


| libel be made againſt one, yet it incites all thoſe of the fame 
be againſt a magiſtrate, or other publick perſon, it is a greater 


piſtrates to be appointed and conſtituted by the King to govern 
us ſubjects under him? and greater imputation to the ſtate 
cannot be, than to ſuffer ſuch corrupt men to ſit in the ſacred 


adminiſtration of juſtice. 


theonecaſe it ſtirs up others of the ſame family, blood, or ſociety 


puniſhed either by indictment at the common law, 
or by bill, if he deny it, or ore tonus on his confeſ- 
P lion, 


1) 


The Caſe d+ Litellis fue, 


IN the cafe of L. P. in the Star- chamber this term, againſt 
[ whom the Attorney General proceeded ore tenus on his 
own confeſſion, for compoſing and publiſhing an infamous 
übel in verſe, by which John Archbiſhop of Canterbury 


in expreſs terms; and Richard Biſhop of Canterbury who 


private man it deſerves a ſevere puniſhment, for although the 
family, kindred, or ſociety to revenge, and ſo tends per con- 


fyquens to quarrels, and breach of the peace, and may be the 
cauſe of ſhedding of blood, and of great inconvenience: if it 


ſeat of juſtice, or to have any meddling in or concerning the 


2. Although the private man or magiſtrate be dead” at the; 
time of the making of the libel, yet it is puniſhable ; for in - 


o revenge, and to break the peace, and in the other the --/ 
libellec traduces and ſlanders the ſtate and government, which 


3. A libeller (who is called famoſus defamator ) ſhall 


3 Inſt. 174. 

9 Co. 53. b. 59. 
Moor 813. 627. 
March ſur | 
Slander 131, 
132» ; 

4 Co. 14, 15, 
See Popham _ 
"£95: 3. 
Seiden's 'Table- 


| | | OR. talk. tit, Libels. 5 
1. Every libel (which is called famoſus libellus, ſeu inſum. 
ria "want is made either againſt a private man, or 


offence ; for it concerns not only the breach of the peace, but 
allo the ſcandal of government; for what greater ſcandal of 
government can there be than to have corrupt or wicked ma- 
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3 Inſt. 154. 
| Co. 59. b. 


be, who is openly aſſaulted, may defend himſelf, and know 


Ing may be done ſo ſecretly that none can defend himſelf a. 
2 it; for which cauſe the offence is the more dangerous, 


ture is libelling, it is ſecret, and robs a man of his good name, 


ficillimum eft invenire authorem infamatorie ſcripturæ; and there- 


party in any ſhameful and ignominious manner. 2. Sign, 
as to fix a gallows, or other reproachful and ignominious 


danger) if it be compoſed againſt a private man, the finder 
but if it concerns a magiſtrate, or other public perſon, the 
be found out and puniſhed. And libelling and calum- 


nijation is an offence againſt the law of God. For Leviticus 
17. Non facias calumniam proximo. Exod. 22. ver. 28. Prin- 


De Libellis famofis. Patty 


ſion, in the Star- chamber, and according to the quality of he 
offence he may be puniſhed by fine or impriſonment; and if 
the caſe be exorbitant, by pillory and loſs of his ears. 

4. It is not material whether the libel be true, or whe. 
ther the party, againſt whom it is made, be of good or ill 
fame; for in a ſettled ſtate of government the party grievel 
ought to complain for every injury done him in an ording 
courſe of law, and not by any means to revenge himſelf 
either by the odious courſe of libelling, or otherwiſe : he ha 
kills a man with his ſword in fight is a great offender, but he 
is a greater offender who poiſons another; for in the one caſe 


his adverſary, and may endeavour to prevent it : but poiſon- 


ecauſe the offender cannot eaſily be known; and of ſuch nz 
which ought to be more precious to him than bis life, & df- 


fore when the offender is known, he ought to be ſeverely pu- 
niſhed- Every infamous libel, aut eff in ſcriptis, aut ſine ſerip- 
tis; a. ſcandalous libel in ſcriptis is, when an epigram, rhime, 
or other writing is compoſed or publiſhed to the ſcandal ot 
contumely of another, by which his fame and dignity may 


| be prejudiced. And ſuch libel may be publiſhed, 1. Pe 


aut cantilenis : as where it is maliciouſly repeated or ſung in 
the preſence of others, 2. Traditione, when the libel, or 
any copy of it is delivered over to ſcandalize the party. Fa- 
moſus libellus ſine ſcriptis may be, 1. Pidturis, as to paint the 


ſigns at the party's door or elſewhere. And it was reſolved, 
Mich. 43 & 44 Eliz. in the Star-chamber in Halliwood's 
caſe, that if one finds a libel (and would keep himſelf out df 


either may burn it, or preſently deliver it to a magiſtrate: 


finder ought preſently to deliver it to a magiſtrate, to the 
intent that by examination and induſtry, the author may 


cipi populj tui nan maledices, Eccleſiaſtes 10. In cogitation 


Part Vv. De Libellis famojis. 
tus ne detrahas Regi, nec in ſecreto cubiculi tui diviti maledices, quia 


volucres cœli portabunt vocem tuam, & qui habet pennas annun= 


tiabit ſententiam. Pſal. 68. 13. Advenſus me loquebantur qui ſe- 
 debant in porta, & in me pſallebant qui bibebant vinum. Job 30. 
ver. 7. & 8. Filii flultorum & ignobilium, & in terra penitus 


non parentes, nunc in eorum canticum verſus f m, & fadtus ſum 
that 


eis in proverbium. And it was obſerved, ob, who was 
the mirror of patience, as. appears by his words, became guo- 
dammods impatient when libels were made of him; and there- 
fore it appears of what force they are to provoke impatience 
and contention. And there are certain marks by which a li- 
beller may be known: quia tria ſequuntur defamatorem _: 
1. Pravitatis incrementum, increaſe of lewdneſs: 2. Burſæ de- 
crementum, decreaſe of money, and beggary: 3. Conſcientiæ de- 
trimentum, ſhipwreck of 3 | 


[See the caſe of the King againſt Payne, Carth. 405. See 
allo 5 Mod, 163. 1 Salk, 211. Fitzgib. 121, 253.] 


Note, See the debate upon this matter, where a man ma 

conceal a libel and when not. Ruſhw. Coll. fo. 8 12. the caſe 
of the Biſhop of Lincoln and Oſbaſton; and alſay what is a 
libel, and the etymology of it e 
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. (a) Cr. Jac. 66. 
FVelv. 59. 
6 Co. 70. b. 


PAL ME N Cak 
: Paſcb. 3 Jacob. es 
In the King's Bench. 


BETWEEN (a) Palmer and Wilder for a ward in the 
county of Oxford, the only queſtion in the caſe was, if 


the guardian in chivalry, ſhall have the ſingle value of the 


| heir withagt any tender; and it was objected, that the guardian 


(00) 2Inft, g2, 
93 &c, 


Cr. El. 469. 


amends for it. 


ſhould not have it without a tender for four reaſons. . 


1. Litt. lib. 2. cap. 4. fol. 21. and all the books agree, tha 


| knight's ſervice draws to it ward, marriage, and relief; and 
the ſtat. of Merton, (6) cap. 7. faith, quod maritagium eius gui 


infra etatem eſi de mero jure pertinet ad dominum feodi, ſo that 
the marriage of the heir within age doth belong by the law 
in ſuch caſe to the lord ; then if the heir will perform that 
which the law requires, ſcil. to be married by his guardian, 
there is no reaſon that he ſhould render any value for it; ſor 


' Littleton doth not ſay, that knights ſervice draws to it the 


value of the marriage, but the marriage itſelf ; and the ſtat. 
of Merton doth nat ſay, quod valor maritagii ejus de mera jurt 
pertinet ad dominum feodi, ſed maritagium ejus de mero jure per- 
tinet, &c. Suppoſe then that A. covenants with B. that B. 
{hall have the marriage of A. and that he will be married to 
her whom B. will nominate to him ; in this caſe if A. be 
ready to be married according to his covenant, and B. will not 
nominate any, he ſhall never render any value for it: ſo in the 
caſe at bar, foraſmuch as the law gives the lord the marriage, 


if the heir be ready to perform it, he is excuſed, and fhal 
not be charged with any value. So if the tenant be ready t0 


do homage, or any other corporal ſervice, which by his tenure 
he ought to do, the Jord cannot refuſe or waive it, and take 


2. It-4 


IFF 9 


— 
; or 


Part V. PALM ENS Ciſe;? © RT, = 


2. In this caſe of marriage which the law gives, the lord 
16 to have the benefit, and he ought to do the firſt act; for 
the heir cannot perform the duty which the law in ſuch caſe 
requires, without the firſt act done by the lord, ſcil. tender of 
z woman that the heir ſhall marry z and in all cafes when the 
default is in him who ought to do the firſt act, the other party is | 
excuſed: As if a man be bound to levy a (a) fine to the ob- () “1 Roll. 438. 
ige before ſuch a day; in this caſe foraſmuch as by the law Hutt. 48. 
the obligee onght to de the firſt aft, /cil. to ſue forth a writ of 5. . 3% b. 
corenant before the day, if nowrit of covenant be ſued, the ob- 405 ak "a 
ligor is excuſed, as it is beld 4 E. 3. 39. b. 18 E. 3.279. b. & 
11 H. 4. 18. a. Vide 21 E. 4. 2. 2 E. 4. 3, 4. 20 Eliz. 361. 
Dyer, Windſor's caſe, and 22 Eliz. Dyer 371, &c. | 

3. The words of the writ de valore maritagii are, Duare Fe 
am (b) maritagium præd F. ad ipſum A. pertingat, co quod (4) Dyer 361. 
rel B. terram ſuam de eo tenuit per ſervitium militare, & idem pl. 9: 3 
A. prad B. dum fuit infra ætarem in cuftodia ſua, competens ma- 8 A 
ritagium abſque diſparagatione, c. ſepius obtulerit, ilem B. 6. 
ritagium illud renuens, de eodem maritagio præfut A. rum ad ple» 
nam ætatem pervenerit ſatisfacere rrcuſauit, & adpuc recuſat minus 
jaſte, Cc. ad dampnum, c. By which writ, and alſo by the 
writ of intruſion of ward it appears, that the lord ſhall not 
have the value without tender of marriage, and a default in 
the beir; and if the tender in ſuch caſe ſhould not be requi- 
fite, great and tedious ſurpluſage would be contained in the 
writ, which of its nature, and according to its name, ought 
tobe brief and ſubſtantial ; dicitur enim breve, quia rem brevi- 
ter enarrat, e 4 "$2 | | Ee 

4. Upon the reaſons aforeſaid are divers expreſs authorities 
in the point, 21 E. 4. 43 a. per totam curiam, that it ought | 
to be tendered, F. N. B. 141. (c) 40 E. 3. 6. b. Iſſue taken (e) Fitz. Action 
on the tender, 11 H. 4. 82. Tender alledged, (4) 43 E. 3. 20. 6. Poet 9. 
and the ſtatute of Merton, cap. 7. Si quis heres, &c. pro do- oe Marriegs X 
mino ſuo noluerit maritare, non compellatur hoc facere, ſed cum ad 60 Fita. Action 
etatem pervenerit det domino ſuo & ſatisfaciat ei, Ic. all which wg 2 2 _ 
prove that there ought to be a tender. | As to the firſt and ſe- ge Ms 6 
cond objections, it was reſolved (e) per totam curiam, that at Le Reſolution 
the common law it was at the lord's election to have the mar- 4! _ 1 
nage of the heit, or to ſuffer the heir to marry whom he 82 Jac, . 
pleaſed, and to have recompence, /cil. the value of it; ang 
that at the common law lay not only the writ De valare ma- 
ritagiz, but alſo the writ Quare ſe intruſit maritagio non ſa- 


 tifao; and therewith agrees (F) 31 Aſſ. p. 26 And at %) Br, Forfei- 


the common law if the heir within age had been ra- ture de Mar- 
viſhed and married, the guardian ſhould recover in an 187. 
2Qion of F | c 8 3 Be. Tender 43. 
n of treipaſs the value of the marriage in damages; 40 E. 3. 6. b. 
aud therewith agrees 29 E. 3. 37. & 29 Aſſ. Which is a ö 
Os e notable 


C PaALMER's Caſe. Prurt v. 

| \ notable proof, that the value of the marriage belongs to the 
(a) Cr. El. 335, lord without tender; (a) for if the value ſhould not be due 
on 459 without tender, then if the raviſher of a ward married hin, 
Moor — 65, the lord ſhould not receive the value; or if the heir married 
593 | himſolf before the lord could make a tender; or if he went 

| Aeon * *: beyond(6) ſea, or to places unknown, the act and wrong of 

em | * the heir, if a tender were neceſſary, might prevent the guar- 
Cr. Jac. 66. dian of the benefit of the marriage, which de (c. mero jure be. 

Cr. Car. 103, longs to him, which would be inconvenient. As to the third 
WT Yelv. 59. exception it was anſwered, that many times writs are framed 
8 C0. 71. b. according to that which moſt uſually happens. And where 
Cr. Jac. 151. the rule is, ad (d) ea gue frequentius accidunt jura adaptantur ; 


—_ bits it may be well ſaid, ad ea gue frequentius accidunt reſcripta ſme 
Yelv. 9, brevia gdaptantur; and a ſpecial caſe ſhall have the uſual writ 
8 and a ſpecial count: as to the authorities, ſcil. of (e) 40 E. 3 


( Co. 77. 4. 6. b. there it appears that the iſſue was taken on the tender, 
5 Co. 38. . which many times is done by good advice, ſcil. firſt to try the 
Calvin's _— matter in fact, if the plaintiff's counſel will admit it, and 
in then to take advantage of the matter in law, which joining 
Cart. 73. of iflue by the plaintiff's counſel, is not any authority to prove 


A a. : . 
ig pe Sa that a tender is requiſite. And as to the book of (/) 21 E. 


le Statute 9. Br. 4-43. a. which is but an opinion obiter without argument or 

Forfeiture de deliberation, in the debating of another caſe, is to be;under- 

Marriage 3. ſtood of the forfeiture of marriage; and in the other books, 

4 _ e tender is only alledged, and no authority that it is requiſite: 

r. Forfeiture de but the book of (g) 31 AM. p. 26. is adjudged, that for the 

Marriage 7. Br. ſingle value a tender is not requiſite; and therewith agrees 2 

5 88 os H. . 9. a. Et hoc communi juriſperitorum calculo comprobatur: 
806. rand ſo the doubt in 9 Eliz. Dyer 255. b. (5) well reſolved. 

6 Co. 70. b. 
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Fiir Libri Quinti. 


In thoſe Years, wherein the precedent 

| Casxs were adjudged, the following 
Perſons were Judges of the reſpective 

Courts, viz. ” ON 


Juſtic de Banco Regis. 


Afri. Wray Miles, qui obiit anno 34 Eliz. Et poſt eum, 
C lanes Pepbam Miles. poſt , 


Johannes Southcote. Franciſcus Gawdy Miles. 
omas Gatody Miles, Edwardus Fenner Miles. 
Millielmus Ayloſte. Chriſtoph. Yelverton Miles. 
Robertus Shute, David Williams Miles. 
Jobannes Clench. e 5 


Fuſti de Communi Banco. 

CAcobus Dyer Miles, qui obiit poſt Hil* 24 Elix. 
Et Paſch. 24 Edmundus Anderſon Miles. N 

Am 19 Eliz. Rog. Manwood, qui receſſit in Scac Hil, 24 Elia. 

; Robertus Munſon, ceſſit Paſch. 22. | 

Hil. 20 Eliz. Thomas Meade, obiit Paſc. 27 Eliz. 
Tris 21 Elix. * Windhem, obiit poſt Trin. 34 Eli. 
Hil. 23 Eliz. Will Periam, Hil. 35. receſſit in Scaccario. 
V. 27 & 28 El. Francis Rodes, obiit an' 31 Eli. 
Paſch. 31 Eliz. Thomas Walmeſley Miles. 
Hil. 35 Eliz. Franciſcus Beaumont, obiit ante Paſcb. 40 Eliz. 
Hil. 30 Eliz. Thomas Owen, obiit ante Hil. 41 Elin. 
Trin, 40 Eliz, 2 Glanvil, obitt poſt Trin. 42 Elix. 
Hil. 41 Eliz. Georgius Kingeſmill Miles. 55 3 
Mich. 43 Eliz. Petrus Warburton Miles. 
Hi, 1 Fac. Reg. Willielmus Daniel Miles. 


Baron? in Scaccario. 


72 Feffrey Miles. Edw. Flowerdew. Joh. Savill Miles. 
T. Fleming Miles. Rob. Clark Miles. Georg. Snig Miles. 
Robertus Shute. Thomas Gent. Johan Satherton. 

hannes Clenc b. Matthæus Evans, 1 


. Servientes ad Legem. | 
NO. Gardiner Miles. Joh. Crook Miles. Jacobus Altbam. 
Tho. Harris Miles. Fohannes Sherley, H. Hibart Mil, 
Rich, Lewkenor Miles. Tho. Coventry. —MAugu/? Nichols, 
Johannes Hele Miles. Edio. Houghton, Robert” Barker. 
Edw. Herne Miles.  Laur'Tanfeld Mil'. Rich. Hutton. 
Edmund Pelham Miles. Tho. Foſter Miles. Jacob. Lea Miles, 
Edu. Philips Miles. Thomas Harris. Job. Dodaeridge. 
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A TABLE of the Casrs ine! in this 


Book; ſhewing in what Court ban” 
were adjudged, i in what Term recor 


ed, and in what F olio of this Book 


they begin. 


. Of the King's Eccleſiaſtical Law. 3 
{4 Guiry Calay . 


2 Clayton' 8 _ Mich. 27 & 28 Reg. EL x 
3. Elmer's Caſe, Irin. 30 Elizæ. 2 
4. Jewels Caſe, Trin. goEliz. 3 
{ The Ld. Mountje Joy's Caſe, Mich. 31 & 32 Eliz, 3 
Juſtice Windham 's Caſe, Mich. 31 & 32 Eliz. 3 
Brudnel's Caſe, Trin. 34 Eliz. 9 
. Henſted's Caſe, Mlrich. 36 & 37 Eliz. 10 
9. Ive's Caſe, Mich. 39 & 40 Eliz. IT 
10. Saunder's Caſe, Trin. 41 Eliz. 12. 12 
11. Roſſe's Caſe, | Mich. 41 & 42 Eliz. © I3 
12, The Counteſs of Shrewſ- 
bury's Cafe, Mich. 42 & 43 Eliz. 13 


15 The. caſe of F Kccleiaſftical 


Perſons, Mich. 438 44. Eliz. 14 


| Giles of Covenants, Agreements, &c. concerning TI 


Leaſes, Aſſurances, &c. 


| 14. Spencer's Caſe, Paſchæ 25 Fliz, 16 


15. Slingſby's Caſe, Mich. 29 & 30 Eli. 18 

16. Roſewel's Caſe, Paſchæ 35 Elz. 19 
17. Higginbottom's Caſe, Paſchæ 35 Eliz. 3 
18. Stile's Caſe, Hil. 38 Ekz. 1 20 

109. Sir An. Mayne's'Caſc, Paſchæ 38 Eliz. 20 
20, Laughter's Caſe, Trin. 37 Eliz. 21 

21. Halling's Caſe, Trin. 38 Eliz, 22. 
22. Matthewſon's Caſe, Hil. 39 Eliz. as. 


2 Lambe's caſe, Trin. 41 Eliz. 
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27. The Counteſs of Rutland's 


28. Rufſel's 8 Hil. 26 Eliz. | 27 
29. Middleton's Caſe, Paſch. 1 Regis Jac. 28 
30. Harriſon's Cafe, Hil. zo Eliz, 5.5% 2 
31. Piggot's Caſe, Hil. 40 Eliz. 29 
32. Prince's Caſe, Mich. 41 & 42 Eliz. 20 
33. Coulter's Caſe, Mich. 40 & 41 Eliz. Jo 
34. Hargrave $ Caſe, Mich. 41 & 42 Eliz. 31 
35. Pettifer's Caſe, .. . Hil. 45 Eliz. | J2 
30. Robinfon's Caſe, Paſch. 1 Regis Jac. 32 
37. Reade's Caſe, Trin. 2 e,, 5 


53 Franklyn- s Caſe, Mich. 35 & 36 Elis 


g Sp. * Cale, Mich. 04 40 flia. 5 
N 


Caſaum Mn Libri ſeries, Se. Part v. | 
24. Broughton's Caſe. Mich. 42 & 43 Elz. 24 
25. Dean and Chapter of 
Windfor's Caſe, Mich. 43 & 44 Eliz. — 
26. Sir Tho Palmer's Caſe, Paſchæ 43 Eliz. 24 


— Trin. 2 Jac. — 


Caſes of Executors. 


Caſes of Conſtructions of the Statutes of Jeofails, 
&c. Amendment of Fines, Records, Common 
Recoveries, &c. 


38. Playtor's Caſe, fs Mich, 25 & 26 Eliz. 
39. Walcot's Caſe, Trin. 30 Eliz. 

40. Baineham's Caſe, Trin. 30 Eliz. 
41. Gardiner's Caſe, Paſchæ 21 Eliz. 
42. Biſhop's Caſe, Paſchæ 34 Eliz. 

43. Tey's Cafe, ' Trin. 34 Eliz. 

44. Dormer's Caſe, J 
45. Rowland's Caſe, Mich. 35% 36 Eliz, 
46. The Counteſs of Rut- 5 

land's Caſe, | Mich 34 & 35 Fliz, 

47. Codwel's Caſe, Mich. 35 & 36 Eliz. 
48, Nichol's Caſe, Mich. 37 & 38 Eliz. 
49. Bohun's Caſe, Mich. 38 & 30 Eliz. 
50. Freeman's Caſe, Paſchæ 41 Eliz. 

51. Gage's Caſe, Trin. 41 Eliz. 

52. Cook's — LE Trin. 41 Eliz, 


Caſes of 8 


55 Gilbert Littleton's Caſe, Hil. 39 Eliz. 
5. Drywood's Caſe, Pacha X 42 Eliz. 


yn Www = ng. wy” wrY of: 


Part v. Caſuum i/tius Eri ſeries, G | 


5. Wyrral's Caſe, il. 41 Eliz. 
58. Biggen's Cale, Trin. 41 Eliz. 


59. Hall's Caſe, Trin. 2 Reg. Jace. 
60. Page's Caſe, Mich. 20 & 30 Fliz. 


61. Knight's Caſe, Mich. 30 & 31 Eliz. 
62. Specot's Caſe, Hl. 32 Eliz. 
63. Foſter's Caſe, _ Hil. 3a Nis: 


64. Gooch's Caſe, Mich. 32 & 33 Eliz. 


65. Sparry's Caſe, Mich. 32 & 33 Eliz. 


Caſes of By-Laws and Ordinances, &c. 


66. The Chamberlain of Lon- 


don's Caſe, Mich. 32 & 33 Eliz. 
67. Clarke's Caſe, Trin. 38 Ehz. 
68. Jeffrey's Caſe, Mich. 31 & 32 Eliz. 


bg, The Ld, Cheyney's Caſe, Mich. 33 & 34 Eliz. 


Caſes of Uſury. 


70. Burton's Caſe, TS 33 & 34 Eliz. 


71. Clayton's Caſe, Paſchæ 37 Eliz. 

72. Hoe's Caſe, Paſchæ 34 Eliz. 

73. St. John's Caſe, Trin. 30 En. 
74. William's Caſe, Mich. 34 & 35 Eliz. 
75- The Caſe of the Orphans © 
of London, Paſchæ 35 Eliz.. 
76. Wymark's Caſe, Mich. 35 & 36 Eliz. 
77. Clifton's Eaſe, Mich. 35 & 36 Eliz. 
78. Pilkington's Caſe, Paſchæ 43 Eliz. 


79. The E. of Pembroke's Caſe, Mich. 35 & 36 Eliz. 


do. Paget's Caſe, Mich. 35 & 36 Eliz. 
$1. Booth's Caſe, Trin. 36 Eliz, 
$2. Salmon's Caſe, Trin. 36 Eliz. 

$3. Gray's Caſe, + Hil. 37 Eliz. 

$4. Fitzherbert's Caſe, Paſchz 37 Eliz, 
55. Foord's Caſe,  Paſchez 37Eliz. 


FETs Ciaſes of Cuſtom. | 
$6. Snelling's Caſe, Trin. 37 Eliz. 


87. 'TheCaſeof Market-overt, Bil. 38 Eliz. 


88. Periman's Caſe, Trin. 41 Eliz. 


89. Sir H. Knivet's Caſe, Paſchæ 38 Eliz 
90, Penryn's Caſe, II in. 39 Eliz, 


64, 66 


yr. Blumfield's Caſe, 
92. Garnon's Caſe, 
93. Froſt's Caſe, 
94. Hoe's Caſe, - 

95. Semayn's Cafe, 


96. Barwick's Caſe, 


109. Foxley's Caſe, 


| Coſuom ifins Libri Jarier, &c. 


97. Goodale's Caſe, 


98. The Counteſs of North- 


umberland's Caſe, 
99. Bury's Caſe, 


100. Flower's Caſe, 
101. Rook's Caſe, 
102. Penruddock's Caſe, 
103. Windlor's Caſe, 
104. Hungate's'Caſe, 
105. Baker's Caſe, 
106. Boulſton's Caſe, 


107. Alden's Caſe, 


110. Mallory's Caſe, 


111. Wade's Caſe. 
112. Foliamb's Caſe, 
- 113, Oland's Cafe, 


114. Pynnel's Caſe, 


115. Edrich's Caſe, 
116. Whelpdale's Caſe, 
. 117. Long Caſe, 4 ; 
118. Saffyn's Cafe, 
119. De Libellis famoſis, 
120. Palmers Cale, 5 


Caſes of Executions. 


Mich. 38 & 30 Elz. 
- Hil. rs ak f 


Trin. 41 Ehz. 


Trin. 42 Eliz. 
Mich. 2 Reg. Jac, 


- Tyan. 39 Eliz, - 
Mich. 39 & 40 Eliz. 


Mich. 30 & 40 Eliz. 


Mich. 40 & 41 Eliz. 
Mich. 40 & 41 Eliz. 


Hil. 40 Eliz. 


Trin. 40 Eliz. 


Paſchæ 41 Elia. 
Trin. 43 Eliz. 
Trin. 42 Eliz. 


Mich. 30 & 40 Eliz. 


Hil. 43 Eliz. 


108 Sir H. Conſtable's Caſe, Paſchæ 43 Eliz. 
Paſchæ 43 Eliz. 
Paſch 43 Eliz. 
Trin. 43 Eliz, 
Trin. 43 Eliz. 
Hil. 44 Eliz. 


Prin. 44 Eliz. 


Paſchæ 1 Jacobi 


Trin. 2 Jac. 


Mich. 2 Jac. 


Paſch 3 Jac. 


Paſchi 3 Jac, 
Paſchæ 3 Jag. 
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Lord Chief Jultice of the Common PLEas. 


OF; 


| Divers Reſolutions and. 13 given with great Deliberation, by the Re- 

verend Judges and Sages of the Law, of Caſes and Matters in Law which were 
never reſolved or adjudged befofe: And the Reaſons and Cauſes of the ſaid 
Reſolutions and Judgments, during the moſt happy Reign of the moſt illu- 
ſtrious and renowned Queen ELI Z ABET H. the Fountain of all en, 
and the Lies of the * 


With n to all the BOOKS of the COMMON LAW, as well 
Ancient as * And the P LEA PIN GSin ENGL1$H,carefullyKeviſed | 


and en ected, 


BV GEORGE WILSON, Serjeant at Law, 


Neminem ar of 3 ſapientiorem. : 
Non aliunde Jloret Reſp. quam fi legum e. axthorita, 


To 


Ex quo  quintam rela- 


tionũm mtarum par- 


tem in lucem ediderim, 


quidam Juris noſtri mu- 


nicipalis imprimis fludio- 


ſus a me petut, ut ſcru- 
pulum ipſi in hoc exime- 
| rem, quod in Prefatione 

in ſecundam relationiim 
mearum partem aſſeru- 
erim, * Si antique cele- 


* berrime hujus inſulæ 


&* leges cateris omnibus 
* (humanas dico) non 
præcelluiſſeut, fiert non 


* vidoribus, "dominiſ- 
* que, cum penes fingu- 


* los efſet, five Romani, 
e Angloſaxones, ſive 


Dani, frve Normanni, 
4 S Potiſſimum Romani, 
* qui (quod jure poſſint ) 

ſuo jure civili glo- 
riantur, has immutaſ- 
— , vel antiquaſſent.” 


cc 


D E R. 


INCE the publiſhing 

of the Fifth Part of 
my Reports, a good ſtu- 
dent of the common laws 
delired to be ſatisfied, in 


one ſpecial point, in my pref. + Co. Rep. 
Epiſtle to the Second Part 


of my Reports, where J 


affirmed, ** Thar if the an- 
« cient laws of this noble 
« jfland, had not excelled 


„ al] others (ſpeaking of 
human) it could not be 


« but ſome of the ſeveral 


_ «& conquerors and gover- 
* poterat, quin ex tot 


« nors thereof, that is to 
„ ſay, the Romans, Sax- 
„ ons, Danes, or Nor- 
„ mans, and eſpecially 
„ the Romans, who (as 


* they juſtly may) do 


« boaſt of their civil 
„ laws, would (as every 
« of them might) have 
ce altered or changed the 


«* ſame.” And (ſaich he) 


£8 ſome © 


LE Pref. 3 Co. Rep. ius, 


4 


- 6 


hi 
By 


To the READER. 


ſome of another profeſ- 
ſion are not perſuaded, 
that the common laws of 
England are of ſo great 
antiquity, as there ſuper- 
latively is ſpoken. True 
it is, that the ſaid pe- 
riod was my own opl- 
nion, but not out of my 
own head: for it is the judg- 


ment of that moſt reverend 


and honourable Judge, Sir 
John Forteſcue, Knight, 
Chief Juſtice of Eng- 
land in 
King Henry the Sixth; 
who (beſides his 
found knowledge in the 
law, being alſo an ex- 
cellent antiquary) in his 
book intituled, De Politica 
adminiſtratione & Legi- 
bus Civilibus forentiſſimi 
Regni Angliæ Commenta- 
cap. 17. faith thus. 
The Cuſtoms of England 


66 
(c 
6 
« nations, from one to 
% another by ſucceſſion.“ 
[7 


„ them the Romans had 
and then again the Bri- 
tons poſſeſſed it; after 
whom the Saxons in- 
vaded it, who chang- 
ing the name thereof, 
s did for Britain, call it 


te 


ſionis, 


the reign of 


pro- 


are of moſt ancient anti- 
quity, practiſed and re- 
ceived of five ſeveral 


The realm of England 
was firſt inhabited of 
the Britons, next after 


the rule of the land, 


Preterea (addidit) mn. 
nullos alterius eſſe profeſ 
qui non inducun. 
tur ut facile credant my. 
nicipalia Anglie jura tan 
profunde eſſe antiquitatis, 
quam ibidem rei augendeæ 
gratia dicitur. Verun 


ſane boc eſt, comprehen- 
fionem illam meam fuiſt 


opinionem, non tamen ex 
meo ſenſu depromptan, 
ſed ex judicio fpeftatiſ- 
mi et honoratiſſimi Ji. 
dicis Johannis Forteſcut, 
ordinis equeſtris, u 
regnante Henrico ſexto e 
ſupremo Anglia tribunal 


Jus dixit, & prater exini- 


am juris prudentiam in 
antiquitatis notitia excel- 
luit, in libello cui titulum 


fecit, De Politica admini- 
ſtratione & Legibus Gvi- 


libus florentiſſimi Regul 
Angliz Commentarius, cap, 
17. hæc habet. Conſut- 
tudines Anglia antiquiſſime 
ſunt, et per quinque nati- 


ones viciſſim uſitalæ et ac. 
ceptæ. Regnum Anglizpri- 
mo per Britannos inhabi- 


tatum eſt, deinde per Ro- 
manos regulatum, iterun 
per Britannos, ac deindt 


per Saxones poſſeſſum, qui 


nomen ejus ex Britannia in 
Angliam mutaverunt; ex 
tunc per Danos idem reg- 
num parumper dominatum 
eſt, et iterum per Saxones, 
ſed finaliter per Normat- 
C — 5 . Mf 
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10, quorum Propago 2 
zum illud obtinet in præ- 
ſenti. 
tionim harum et regnum 
eorum temporibus, regnum 
illud eiſdem, quibus jam re- 
gitur, conſuetudimbus con- 
tinut regulatumeſt. Quæ fi 
optime non extitiſſent, ali- 
quis regum illorum, juſti- 
lid, ratione, vel aſfectione 
concitati, eas mutaſſent, 


aut omnino delevifſent, et 
maxtme Romani, qui le- 
gibus ſuis quaſi totum orbis 


reliquum judicabant. Si- 
militer et alii regum præ- 
digorum, qui ſolum gladio 
regnum Angliæ poſſude- 


runt, quo et potentia ſimi- 


li, ip, leges ejus exinaniſ- 
ſe valuerunt. Neque vero 


tantorum temporum curri- 


cults leges civiles, in quan- 
tum Romanorum, invele- 
rate ſunt; neque Veneto- 


rum Leges, que ſuper alias 
entiquitate divulgantur, 


quorum tum injula, in ini- 


tio Britoniim, inbabitata 
non fuit, ficut nec Roma 
condita, nec ullorum mun- 
di regnorum Deicolarum 
mnolite 


es tanto vo 
Junt: quare, non bonas, 


immo non optimas eſſe 
Anglorum conſuetudines, ſi- 


cut non dicere, ita nec ſuſ- 


Picari fas eſt, ; 


Et in omnibus na- 
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LLY 


reaſon, 
would have changed 


England: after them, 
for a certain time, the 
Danes had the domi- 
nions of the realm, and 
then Saxons again, but 
laſt of all the Normans 
ſubdued it, whoſe de- 
ſcent continueth in the 
government of the king- 
dom at this preſent. And 
at all the times of theſe 


| ſeveral nations, and of 


their Kings, this realm 
was ſtill ruled with the 


* ſelf-ſame cuſtoms, that it 


is now governed withal : 
which if they had nor 
been right good, ſome of 
theſe Kings, moved el- 
ther with juſtice, or with 
or affection, 


them, or elſe altogether 
aboliſhed them, and eſpe- 
cially the Romans, Who 


did judge all the reſt of 


the world by their own 
laws, Likewiſe would 
other of the aforeſ. Kings 
have done, which by the 
ſword only poſſeſſing the 
realm of England, 
might by the like power 
and authority have ex- 
tinguiſhed the laws 
thereof. And touching 
the antiquity of the ſame, 
neither are the Roman 
civil laws, by ſo long 


*. continuance of ancient 
times confirmed; nor 


yet the laws of the Ve- 
2 3 * netians, 


1 To the READ ER. 
« netrans, which above all 
tc other are reported to be 
« of moſt antiquity, foraſ- 
«© much as their iſland in 
« the beginning of the Bri- 
tons was not then mha- 
«© bited, as Rome then al- 
&« ſo unbuilded, neither the 
ec laws of any nation of the 
« world which worſhippeth - 
« God, are of ſo old and 
c ancient years: where- 
« fore the contrary 1s not to 
« be ſaid nor thought, but 
ei that the Engliſh cuſtoms 
are very, good, yea of all 
* other the very beſt.” „ 
And albeit, I had ſo Ficet vero bujus aſcr- 
good a warrant for the ſaid zionis tam locuples fit ni. 
aſſertion (for every man bi author (quilibet enin 
that writes ought to be fo ſcriptor ades anxie fit 
careful of ſetting down ſollicitus, ut ad verila- 
truth, as if the credit of tem dicat, perinde ac þ 
his whole work conſiſted zotius operis fides, uniuſ- | 
upon the certainty of every cujuſgue periodi fide ni. 
particular period ;) yet was feretur) exceptionem ia. 
I right glad to hear of any men qguancunque fatian 
exception, to the end that fuiſe le!us audivi, ut 
ſuch as were not perſuaded, qui non inducti erant 1 
might either be rightly in- crederent, edocerentur, 
ſtructed, and the truth con- & veritas confirmaretur; 
firmed; or that I might up- vel ut ego ex ſolids 
on true grounds be convert - fundamentis in viam . 
ed, and the error reform- vocarer, & error cori. 
ed: I deſired to know ſome geretur. Petii autem u 
particulars, as many as they particularia aligua, qu#: 
would (for generalties ne- quot voluerint, propett- 
ver bring any thing to a rent (generalia enin 
concluſion.) At length (for concluſionem —nunquei 
this was remembered when conficiunt.) Tandem vero 
had almoſt forgotten it) (cum hoc mibi ex memo 
their great deſire was to ria fere excidiſſet) mw 
| Ef f 


oy 


* 


lis imprimis erat, ut teſ- 
timonia | aliqua produce- 
rentur, quibus probaretur 
jus municipale, in bis 


4e Normannicam victori- 


am, ut hodie ſe habet, 


ginam, Regis conſortem, 
ex jure municipals per- 
ſonam eſſe qua in jus vo- 
caret et vocaretur, que 
| daret et acciperet per ſe, 
Regis conſenſu non adbibi- 


jure optimo terras tenet, 
eaſdem cum bonis admitte- 
re debere, ſi eſſet feloniæ 
reus peratius aut. exlex 


bereditate excludendos. C 


onts minoris convictam, ad 
palum ligatam cremandam 


| of. J Quario, anpriſce 
ad ſedem Romanam in 


lerent. 5 

i primum haſce quæ- 
ones Propaſitas eſſe i- 
derim, reſponſa directa 
el demonſtrativa ſe mihi 
obtulerunt. Ad primum 
ecce tibi diploma anti- 
duum ante Normanno- 


verba, Reg nante in perpe- 
um Domino noſtra Feſu 
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quatuor ſeor fer cauſis an- 


viguiſſe. ¶ Primum, Re- 


ſimple, 


to, ¶ Secundo, eum qui 


declaratus, et inde heredes 


Anglie leges appellationes 
caufis ecclefiaſticis admit- 


Tum ingreſſum in bac 
„Our Lord Jeſus Chriſt 


Chriſto, Ego Athelſwith. 


Regina, Deo largiemte, „ cians 


ſee ſome proofs, that the 


common law in thefe four 


particular caſes was before 
the Conqueſt, as now it is: 
¶ Firſt, that the Queen, be- 
ing wife to a King regnant, 


was a perlon ſole by the 


common law to ſue and be 
ſued, to give and take, &c. 


ſolely without the King. 


CE Secondly, that a man 


ſeiſed of lands in fee- 
ſhall forfeit his 
goods by at-. 


lands and 
tainder of felony, or by out- 


lawry, and that thereby his 


Co. Lit. 133. 2. 
Seld. Tit. of 


Honour 36. Fitz, 


Nonability g. 
4 Co. 23. b. 
9 Co. 47. a. 
Co. Lit. 3. 2. 
Plowd. 231. 4. 
Seld. Epinomis 
11. | 


heirs ſhould be diſinherited. 
J Thirdly, that a woman 


being attainted of 


petit 
treaſon ſhould be burnt. 
[ © Fourthly, whether the 
Tertio, mulierem proditi- 


ancient laws of England 


did permit any appeal to 


Rome in cauſes ſpiritual or 


eccleſiaſtical. 


I had no ſooner ſeen theſe 


queſtions, but inſtantly I 


found direct and demon- 


ſtrative anſwers to the ſame. 
For the firſt, behold an an- 
cient charter made long be- 


fore the Conqueſt, which 


followeth in theſe words. 


e reigning for ever, I 
« thel{with* Q. of the Mer- 
by God's grant, 


24 


« with 


* This/Ethelſ. 
with was wife to 
Burghred K. of 
the Mercians, 
and it appearethy 

that K. Burgh- 

red was alive at 
this time, for he 
was a witneſs to 

this grant: and 
the law continu« 


eth ſo to thigday, 


Seld. Epinomis 


i. e. Demeaſns. 


« with the conſent of my 


6 
on” 
ce 


indiction. 


conſenting 


ealdermen, will give by 


grant to Cuthwolph my 
moſt faithful ſervitor, a 


certain piece of land, 


being part of my peculiar 


power“ (that is to ſay) a 
piece of land of fifteen 
manſes, in a place which 


is called Laking, for his 


obedience, and payable 


money in this manner, 


that is to ſay, a thou- 
ſand five hundred ſhil- 
lings of ſilver and gold, 
or fifteen hundred ſicles, 


that he may have, poſſeſs 
and enjoy at his pleaſure, 
as long as he liveth; and 


after his end, and limit 


of his days, he may leave 


it to whomſoever he will, 


for everlaſting power and 


perpetual inheritance. 
And this my donation is 


covenanted in the year of 
our Lord's incarnation 


DCCCLXVIII. the firſt 
And we do 
charge all ſecular powers, 


in the name of God the 
Father, the Son, and the 


Holy Ghoſt, to obſerve the 
aforeſaid inviolate. Theſe 
« witneſſes ſubſcribing and 
thereunto, 
whoſe names here recit- 


i & ſubſcriph, &c. Et 


ed are underwritten. 


 Ethelred King of the 
Weſt Saxons have con- 
ſented and ſubſcribed. I. 
Burgred King of the 


tis 
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Merciorum, cum conſenſy 
meorum ſeniorum, conce. 
dens donabo Cuthwulfo þ. 
deliſſimo miniſtro aliguan 
telluris partem meæ pro. 
priæ poteſtatis, id eſ, 
terram xv. manentium in 
loco qui dicitur Laking, 
pro ejus bujuſmodi obedien- 
tia atque pecunia placa- 
bilt, hoc eſt mille quin- 
gentis ſolidis argenti & 


auri, vel quindecies cen- 


tum ficlis, ut habeat & 


Poſſideat quam diu vivat, 
perfruaturque wvoluntarie, 
& poſt finem illius terni- 
numque dierum, liberan 
relinguat, cuicunque volue- 
rit in ſempiternam poteſ- 
tatem hereditatemque per- 
Petuam. Et bac db. 
natio patio eſt amo 
Dominice incarnations. 


DCCCLXVIUL. Indifti- | 
one prima. Et precipimus 


omnibus ſæculi poteſiati- 
bus, in nomine Dei, Pa- 
tris, & Fila, & Siri. 
Sancti, heac ſupra- 
didda inviolata ſervare. 
His teſtibus ſubſeriben- 
tibus & conſentientibus, 


quorum nomina poſt-ret- 


zata conſcribuntur. Ego 
Ethelred Rex Occiden. 
talium Saxonum conſenſi 


Burghred Rex Merc- 
rum conſenſi & ſubſcripf. 
Ege Ethelfwith Regina 


con- 
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emſenſi E ſubſeripf, &c. 


Aliud etiam diploma ex 
facris ſcriniis, ante Nor- 
mannorum etiam adven- 


tum de verbo ad ver- 


bum proponam, quo que- 
ftioni ſecundæ diretie ſa- 


tisfiat. Ego Ethelredus 
totius Albionis Dez provi- 


dntia Imperator cuidam 
diltctiſimo mihi miniſtro, 
cui parentelæ nobilitas Ul- 
fric indidit nomen, pro 


fdiſimo, quo mihi affabi- 


liter obſecundatus eſt obſe- 
quio, quandam ruris par- 
ficulam, viz. duas man- 
ſas & dimidiam in loco 
abi ſolicole At Dunmal- 
ton appellant, in perpetu- 


quatenus ille bene perfrua- 
tur ac proſpere poſſideat, 
quamdiu bujus evi incola- 
tum vitali flamine rata- 
bilique meatu percurrere 


cernitur, & poſt iſtius la- 
bits vitæ exceſſum, cui- 
cc 


cungue ſibi libuerit ſuc- 
ceſſori relinguat. Sit au- 
tem prædidtum rus qua- 


dam communi terra ſitum, 


liberum ab omni mundiali 
oſtaculo, cum omnibus que 
ad ipſum locum pertinere 
dgnoſcuntur, tam in mag- 


Ms quam in modicis rebus, 
camps, paſcuis, pratis, 


By 


cc 


am concedo hereditatem, 


cc 


cc 


cc 
cc 


« Mercians have conſented 
ce and ſubſcribed, 1 E- 
thelſwith Queen have 


* 


c.“ 


conſented and ſubſcribed, 


TI have here ſet down 


another charter of record 


made alſo long before the 


Conqueſt, de verbo in ver- 


bum, for a direct anſwer 


to the ſecond. 
4 red by God's providence, 


« Ethel- 


„% Emperor of all Albion, 


« do grant to my well- 
& beloved ſervitor, whoſe 
nobility of parentage 
hath given 


cc Ulfric for 
cc 


© ſervice Wherewith he 


hath courteouſly ſerved 
me, a certain parcel of 
land, that is to ſay, two 
manſes * and an half, in 
a place where the inha- 
bitants call Æt 
malton, in perpetual in- 


cc 
cc 


cc 
cc 
cc 
cc 
(e 
ce 
ce rouſly poſſeſs the ſame, as 
ce long as he 1s ſeen to run 
cc 
with vital breath, and 
may leave the ſame to 
cc 
« this tranſitory life, Let 
the ſaid land ſituated 
in a certain common, be 


cc. 


«. pediment, with all which 


« are known to belong to 


'6 20 


ge 


name, for the faithful 


| 0 
4 i. E. Farms, : 


Dun- 
heritance, that he may 
well enjoy and proſpe- 


the race of this life 


what ſucceſſor he pleaſe, 
after his departure from 


free from all woridly im- 


the ſaid place, as well 


4 
te 


To the READER. 


in great matters, as in 
ſmall, in fields, paſtures, 
meadows and woods: 


(expedition, building of 


bridges and caſtles being 


excepted.) Such as ſhall 


diminiſh and violate this 
"= gift (which I wiſh 


may be far from the 
minds of all the faithful) 
let them have their part 


with them, of whom it 


ſhall be reſounded, de- 


part from me ye curſed 
into everlaſting fire, 


which is prepared for 


Satan and his angels, 
unleſs they do make 


amends by lawful fatis- 


faction, obtaining par- 


don by due penance to- 
wards God. Whereas 


that which man's memor 
doth overpaſs, the dili- 


gent ſearch of writing 
doth preſerve: this is to 
be notified to the readers, 
that the ſaid land came 
to the diſpoſition of my 


right, by the crime of a 


certain man's unſpeak- 


able preſumption, where- 


with boldly and feloni- 
ouſly he hath not abhor- 
red to incumber himſelf, 
which man his parents 
named Ethelſig, albeit 
he hath diſcredited his 


name by a foul fault: 
And by me (as is afore- 


© ſaid) the ſaid land is 


beſtowed upon my reve. 


ſylvis ; (exceptis Nis ui. 
bus, expeditione, pontis 
arciſve conſtructione.) Hane 
vero meam donationen 
(quod opto abfit à fidli- 
um mentibus) minuentibus 
atque frangentibus, fat 
pars eorum cum illis de 
quibus ecbontiſatur, Dj 
cedite a me maledidli in. 
ignem aternum qui para- 
tus eſt Satanæ & ate. 
latibus ejus, niſi priig 
digna Deo pemnitentia ve- 
niam legali ſatisfaftione 
emendent. Nam quod bo- 
minis memoria tranjilit, 
literarum indago refer. 
vat. Unde hoc legenti- 
bus eft intimandum, quia 
hoc prefatum rus per cu- 


Juſdam viri infandæ fre- 
y ſumptionis culpam, qua 


audafter furtive ſe obli- 
gavit, non abborruit, au 
nomen Etbelſig parentes 
indidere, licet fædo 16. 
men deboneſtaverit flagi- 
tio, ad mei juris devt- 


nit arbitrium atque per 


me reverendo, ut jam alt 
præfatus - ſum, collatun 
eſt miniſtro, cujus cue 
notam Anglics relatione 
hic ratam duximus eſe o- 
tandum. 


Hic erat ills fundu 
Vir jap pe laud 


apud Dunmal- 


Athelſigus fo- 
zon, Pe FO 
fecit Atbelredo Regi in 
Bal hoc erat ideo quod 
do handa: dæ c hEf Sen 
ue furatus eff 4 thelwim 
he fohrræle / Epelpiur 
rpm Ed elmener puna 
naloris. 
Kaldenmanr. Papidon 
runt ejus famuli, & abſtu- 
bir Men to J Tu- 
krunt furto ſublata ex A. 
on vd de pic of /E- 
thelfgi domo, & ille erupit 


in fyluam, et homines il- 
bean do puda, J Man 
lum fugaverunt inde. Atque 


 bomines detulerunt - 
Man Fe ne hv Sel- 
thelredo Regi illum fun- 


dum et ejus bona. Tunc 
J Hir #þa, Da op- 
donavit ille iſtum fundum 


Hir Man on ece 
| fetuam heæreditatem. 


Yppe. 


pulxnuny pune | 
tenuit poſted ab illo per- 


mutatione cum ills 


Ex Punmal- 
/ESelprze po- 
delnedLynning 


Porcos Atbelmeri filii Se- 


Tune adequita- (, 


helfiʒr Hur, J He op- 


him aplynde ba. And 


ped Lynning bar land, 


Zara De P landa Hapar | 
Hawaſo ſuo fumulo in per- 


cc 


* 


To the READER. 


rend ſervitor. The 


manner of whoſe faulr- 
we thought good to 
note here in Engliſh. 


« This was the land 
forfeired at Dunmal- 
ton that Ethelſig 


„ feited to King Ethel- 


cc 


red's hands. It was 


e ſo then, that he ſtole 


£ 


cc 


(6 


ce 


cc 
cc 
cc 
c6 
cc 
60 
cc 
cc 
cc 
e 
te 


ce 


<6 
cc 


ban ær Him e- 
aue 


pinfd q dam de him 


Then 


Ethelwin's ſwine, who 


Seld. Epinomis 
II, IR 8 


for- 


was ſon to Ethelmere 


Ealderman; then his 
man did ride to him, 


and took the things 
ſtolen out of Ethelſig's 


houſe, but he burſt 
out to the woods and 


* men outlawed him, 
and men brought to 
Ethelred his 


King 
lands and his goods. 
gave he that 
land to his fervant 


Hawes for a perpetual 


. 1. Ee. 4 Jury. | 


inheritance. And Wul- 


fric, ſon to Wulfrun, 


after had it of him 
in exchange for other 


lands that pleaſed him 


better: and this was 
with the King's leave, 


of his wiſe men, 


Et 
Ano pulppic 
Wulfricus Wulfruni filius 
Dre 


—— 


and with the teſtimony 


. 


tk 


To the READER. 


“ This donation 

« made in the year from 
« the incarnation of our 
« Lord, DCCCCXCV. the 
VIII. indiction, in the 
„ XVII. year of the ſaid 
« King. This charter was 
cc 


„ of them whoſe names 


are hereunder written. 
« I Ethelred King of 


60 


„ 


« ſtantly conſented and 


e ratified this donation 
“ under the ſign of the 


holy croſs. I Alfric by 
cc 
7 
„ bliſhed this gift with 
the ſign of the croſs, 
n e 


epiſcopus ecclęſiæ adnota- 
Di. Ego Athulf Hereforden- 
is eccleſiæ epiſcopus im- 
pPoſui. Ego Fulfsig Scirbur- 


dux. Fgo Leofwin dun. 


was 


written with the conſent 


Engliſnmen have con- ni prefati Regis 17. Scripta 


God's grace elected unto 
the Archbiſhoprick of 
Canterbury, have eſta- 


Ego Aelfhell Wintonienfis 


bas. EgoWifear abbas. Ego 
- Athelmer miniſter. Ego Or- 


| wolde miniſter, | go Milf- 
h tb 


ipſi gratiora erant, cum. 
Fe peme frær, be be 
Regis vema & tus pru- 
Lyoningp leap, I Hir 
aentim teſtimonio. 

prcTenne Fepicenerf. 
Ala eſt hacprefatade. 
natio anno ab incarnatione 
Domini noſtri 99 5. Indicti. 
one oclado, anno vero Rep- 


eſt hec cartula his conſen- 
tientibusqui ſubternotantur, 
Ege Ethelredus Rex Ang- 
lorum prefatam donationem 
ſub figillo ſandiæ crucis in- 
declinabiliter conſenſi atque 
roboravi. Ego Alfricus 
Dei gratia eledtus ad ar- 
chiepiſcopalum Dcrobernen- 
fis eccleſis ejuſdem donun 
crucis taumate ſtabilivi. 


eccleſiæ epiſcopus diſigna- 
vi. Ego Aeſcwith Dorcenſis 


nenſis eccleſiæ epiſcopus 
concluſi, Ego Athelwerd 
dux. Ego Aelfric dur. Ego 
Aelfbelm Dux. Ego Leoſſg 


Ego Aelj werd abbas. Ego 
Aellſige abbas. Ego Leofric 
abbas. Ego Brithelm ab- 


aulf miniſter, | Ego Aelf- 
ſize miniſter. Ego Britb. 


To the READER, 


beb miniſter. Ego Vulfric 


miniſter. Ego Wifget mi- 


niſter. Ego Leofric mini- 
fter. Ego Athelric miniſter, 
Ego Leofric Miniſter. Ego 
Wifmer Miniſter, Ego 


Friena Miniſter. 


Ad tertium Caius Julius 
| Ceſar (qui ante Cbri- 
um natum annis jam 


MDC. tranſa#tis) prodit. 
De morte Mariti ſi com- 
pertum oft, uxorem ig ni 
algue omnibus tormentis 
excrutiatam interficiunt; 
ut hodie in uſu eſt, apud 
nos. 


Ad quartum & poſtre- 


mum, authoritate Parlia- 
mentaria anno 10 regis 


Henrici ſecundi, qui fuit 


Domini MCLXIV. ſanci- 


tum eſt, De appellationi- 
bus fi emerſerint ab archi- 


arcbiepiſcopum, & fi ar- 
chiepiſcopus defuerit in ju- 


mnum regem pervenien- 


cepto ipſius in curia ar- 
chiepiſcopi controverſia ter- 
| minetur : ita quod non de- 
teat ultra procedi abſque 

afenſu domini Regis, Et 


diacono debet procedi ad 
| epiſcopum, ab epiſcopo ad 


ſitia exhibenda, ad do- 
6 
dum eft extremo, ut præ- 


Touching the third, Cæ- 


ſar in his Commentaries 
Lib. 6. page 68. (wha 


wrote before the incarna- 
tion of Chriſt, above 1600 4 


years paſt) affirmeth, that 


if the wife be ſuſpected of 


the death of her huſband, 
et fi compertum eſt, igni, 
Sc. interficiunt:; that is, and 


if ſhe be found guilty of | 


the death of her huſband, 
which is petit treaſon, the 
wife is burnt to death, as 


ſhe is (in that caſe) at this 


day. 


of Parliament holden in the 
renth year of King Henry 


the ſecond, which was in 


Anno Domini 1164, it is 
enacted as followeth. As 
% concerning appellations, 
“ if any ſhall ariſe from 


„the Archdeacon, they 
e muſt proceed to the Bi- 


e ſhop, from the Biſhop to 
ee the Archbiſhop: and if 
the Archbiſhop do fail in 
doing Juſtice, it muſt 


_ 


e laſtly come to the King, 
„ that by his precept the 
« controverſy may be end- 
ed in the Archbiſhop's 


court, ſo that there ought 


not 


For the laſt, by an act 


See in the pre- 

face to the third 

part of my Re- 

ports out of 

Cæſar's Com. 
Diſciplin! Drui- 

um in Britan- ; 
nia reperta, atque 

inde Callin 2 
tranſſata, etc. 

Seld. Janus 


Angl. oh. 


Seld. Janus 
Angl. 72. 
Rog. Hoven- 
den, f. 303. 


3 
42 a 
bi 
. 
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I᷑0 ſhe READER. 
& not to be any proceeding 


4 farther without aſſent of 


„ the King.” And that 
this amongſt many other 


might not taſte of innova- 


tion, the record ſaith, 


ce this recognition or re- 
* cord was made of a cer- 


< tain part of the cuſtoms 


cc and liberties of the pre- 


_ & deceſſors of the King, to 


« wit, of King Henry his 


„ grandfather, and of o- 
dc ther Kings, which ought 


c to be obſerved in the 


_ « kingdom, and held of all 


4c for the diſſenſions and 
cc diſcords often ariſing be- 


„ tween the clergy and 
* our Lord the King's Ju- 


cc tices, and the Peers of 
cc the realm: and all 


the archbiſhops, biſhops, 


« abbots, priors, clergy, 
« with the carls, barons, 


and all the nobles, &c. 
* have (worn and aſſured- 
ly promiſed in the word 


* of truth, with one con- 


«© ſent to keep and obſerve 


«© the ſaid recognition to- 
« ward the King and his 
„ heirs in good ſooth with- 


* out evil meaning for e- 


„ver.“ But herein I per- 


ſuaded myſelf, that every 
man that had adviſedly 


and with an equal mind 


read Caudry's caſe, pub- 
"liſhed in my laſt Reports, 


would therewith in this 


point have been ſatisfied. 


hoc inter alia, ne mou 
videretur, in ipſo auto. 
grapho ſubjungitur. Fac. 
ta eſt hæc recognitio five 
recordatio cujuſdam parti 
conſuetudinim & liberta- 
tum anteceſſorum Regis, vi. 
delicet, Henrici avi ſu, 
& alwrum, que obſervari 
debeant in regno, & a0 
omnibus teneri propier diſ- 
ſenſiones ꝙ diſcordias ſepe 
emergentes inter clerum & 
Juſticiarios domini Regis, 
& magnates regni. Et 
hanc recognitionem ſive re- 
cordationem omnes archi- 
epiſcopi, epiſcopi, abba- 
tes, prioros, clerici, cum 
comitibus, baronibus, pro. 
ceribus cunctis, &c, jura. 
verunt & firmiter in verbo 
veritatis promiſerunt uns 
voce tenendas & obſervan- 
das Domino Regi & bart. 
dibus ſuis bona fide, & 
abſque malo ingenio it 
perpetuum. Ego auten 
bac in re mibi perſuc- 
deo, quod quicunque con- 
fiderat? & ægquo anime 
cauſam Caudrei in tt 
lalionibus meis poſtremis 
legerit, ſibi abunde a- 
tisfallum putet. Neu 
ſum non agnoſcere, mt 
minime expetlaſſe, 1 
theologus aliquis 2 
modi reſponſionem pro. 
cudere voluerit, 10 
modi in lucem prodiit, 
idque duabus de cauſi. 

Primuts 


Inugenium igneum 


 Utiis 


To the 


| Primum, quod veritatis 
(9 charitatis lineas tran- 
filiendo, convitits ca- 
 Jumniis 2 quæſtione om- 


nind alienis fit referta. 

. 
lamandrinum ihtologos 
minime decet; & con- 
vitia effulminata ex ore 


eferveſcente, quod ſe, 


animi inquieti frena ſpu- 
mantia mordendo, lanci- 


nat, quaque odit ſemina 


& lites in perpetuum ſe- 


| rends cauſas ſuggerunt, 


labits 
indigniſſima. 
nec Hrtes quibus firmum 
ſolum non ſubeſt, 
ſthimenta ex 
paliuris, 
baſes, macereas vel me- 


theocogicis ſunt 


carduis, 


nia idonea efſe, illi præ- 


ſertim qui ſublime & 
tbeologi cathalics nomen 
longe lateque patens fibi 
arrogat, Qui reſponſi- 
oem ex conſcienti & 
charitate molitur ut al. 
teri parti perſuadeat, ar- 


gumenta ejus & rationes 


repeteret, & categorice 


atque Chriſtiane ad idem 


nullis con- 
in eum evibratis 
quem in ſuam ſententi- 
am perducere ſtudet, aut 
fudere debet. Tyrones 


reſponderet, 


in dialeffica convitiari 


ſlent (ut inſcitiæ no- 
lan ſubterfugiant ) cum 
argumentum in illos con- 


Certo ſcio 
nec 


& ſhinis ad 


verſies immortal) 


ties, his arguments, 


READER. 


And I muſt freely acknow- 


ledge, that I never expected, 


that any divine would have 


attempted to have made 


ſuch an anſwer to that caſe, 
as lately hath been publiſh- 
ed, for two cauſes. 
for that it (exceeding all 
bounds of truth and cha- 


rity) is full of maledictions 


and calumniations, nothing 
pertinent to the ſtate of the 
queſtion. It becometh not 


Vit 


Firſt, 


divines, to be of fiery and 


falamandrine ſpirits : nei- 
ther. are bitter invectives 


foamed out of an hot mouth, 


ever frettin 


itſelf upon 
the bit of diſcontentment 


(the ſeeds of hatred, and 


means of mak in 
| beſeem- 
ing the lips of any man 


of that profeſſion, Sure I 


am, that neither quick- 
ſands havin 


contro- _ 


no ſtedfaſt 


ground, nor quickſets of 


brambles or briars, are fit 
either for foundations, or for 


fences or defences, eſpeci- 


ally for him that uſurpeth the 


ſublime and broad - ſpread- 
ing name of the catholic 


divine. He that will make 
any anſwer out of conſci- 
ence and charity, to per- 


ſuade the adverſe party, 


Father Parſons 
the Jeſuit. 


ſhould repeat his authori- 


reaſons, and categorically 
and chriftianly anſwer the 


any 


his 


matter ad idem, without 


— as 
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N Moſes. a 


redime me 4 
hominiim, ut 
mandata tua, But it is far 


To the READER. 


any invective againſt the 


perſon, whom his end is 


(or ſhould be) to convert to 
his opinion. Young ſophi- 


ſters are wont to rail (and 


by that means keep them- 


ſelves from a nonplus) 


when they are not able to 
_ anſwer the argument infor- 
ced againſt them. Secondly, 
for that (as I publiſhed in 
my Epiſtle to the Reader) 
1 dealt only with the muni- 
cipal laws of England, as 
a ſubject proper to my pro- 

feſſion. 

Expect not from me (good 
reader) any reply at all, 


for I will not anſwer unto 
his inveCtives, and I can- 


not make any reply at all 
to any part of his diſcourſe, 


true it is, that calumnia- 
tions be great motives of 


revenge, and conſequently 


a breach of charity, and 


of God's commandment : 


and therefore David prayed, 
calumniis 
cuſtodiam 


unbeſeeming a man of my 
vocation, 
vitio regerere, for that were 


lutum luto purgare.. And 
God hath left a prece- 


dent of a judge, (who alſo 


was the firſt reporter of 
law) that he was mitiſi- 
mus ſuper omnes homines 


qui morantur in terra: 


whoſe example all judges 


convitium con- 


tortum declinare neſciant, 
Secundd, quod in 


frola ad lectorem jan 


tum prefatus fuerim, 


mibi rem eſſe cum mu- 


nicipali Angliæ jure, quod 
mei Pr of oo proprium 


| Reſponſum d me m 


_ expefles velim (candid: 


lector) calumniis enim 
& contumeliis ejus mini- 
me reſpondebo; & nul. 
lum ad ejus commentati- 
ones reſponſum referre 
viſum eſt. Verum to, 
calummas vinditiam pro- 


vocare, & inde charitd- 
tem & divina mandats 
Diolare, 
precatus eſt, Redime mt 


ideoque David 


a calumniis hominum, ut 


cuſtodiam mandata tua. Mei 


autem loci homine plant 


indignum eſt, Convitun 


convitio regerere : illud e 


nim oft lutum auto purge 


re. Deus ipſe exemplar 


Judici propoſuit, qui & 


ihſe primus erat juris ri. 
lator, Mitiſſimus ſuper om. 
nes homines qui morantur 


in terra. Ad cujus * 


plum judices finguli, elf 


1 


To the 

jndies irritentur, quantum 
noſſunt ſe conformare de- 
bent. Hic illi & de illo 
untum bac in cauſd di- 
cam, Ille didicit maledice- 
re, & ego maledicta con- 
ſponfonem reddere non poſ- 
ſum, hae eſt, ego tantum 


tixtum retulerim, & quaſi 


num conſenſum & con- 
entum antiquarum hij us 
Regni legum, que compro- 
hate omnium ſeculorum 
ſuceſione, tam univerſali 
cmſenſu in parliamentis, 
quam ſudiciis S ſpeclatiſ- 
forum Fudicum & juris 
wſhri prudenium ſenten- 
tis in ordine judiciario, 


ſue ex jurejurando et con- 


jaentia tulerunt. 


Aunum. paginam, ca- 
put, & alia certa indicia, 


al faciliorem inventio- 


nem, adnotavi > Plura 
eram , attexere poteram, 
uſt cauſe illius relatio 
(que ſane perlonga eſt) 
plas nimio ſud prolixitate 
excurreret, Cum librum 
| Mlroſpicerem, ſemper ex- 
feflans aliquod ad rem 
reſponſum, in authore 


tandem deprebendi ſum- 


nam juris bujus reg - 
Wu, de quo agebatur, 
morantiam cum ſumma 


adacia, quod plerumgue 
ft, conjunflam : at per 


r 


| jemnere. Cauſa cur re- 


READER 


(though they be provoked 
every day) ought as much 
as they can to imitate and 
follow. This only will I 
ſay in this cauſe, to him 
and of him, e didicit 
maledicere, et ego mdledifia 
contemnere. The cauſe that 
I cannot reply is, for that 


I have only reported the 


rext, and as it were the 
very voice of the ancient 
laws of this 'realm, proved 


and approved in all ſucceſ- 


ſions of ages, as well by u- 


niverſal conſent in Parlia- 
ments, as by the judgments. 
and reſolutions of the re- 


verend Judges and ſages of 


their common laws, in their 
judicial proceeding, which 
they gave upon their oaths 


and conſciences. 


I quoted the year, the 
leaf, the chapter, and 0- 
ther certain references for 


the ready finding: thereof. 


And I could have added 


more, if the report of thar 


caſe. (being very long, as 
it is) ſhould not have been 
drawn to an extraordinary 
prolixity, But when 1 
looked into the book, ever 
expecting ſome anſwer to 
the matter; in the end I 
found the author utterly ig- 
norant (but exceeding bold, 
as commonly thoſe quali- 
ties concur) in the laws 
of the realm, the only 


Aa ſüuhjeck 


viii 


ö 
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T0 tie READER. 


ub; ect of the matter in 
324 but could not find in 
all the book any authority 
out of the books of the 
common laws of this realm, 
acts of parliament, or any 
legal and judicial records 
quoted or cited by him for 
the maintenance of any of 
his opinions or conceits: 
whereupon (as in Juſtice 0 
ought) Lhad judgment given 
for me, upon a Nibil dicit, 


and therefore cannot ike 


any replication. For his 
divinity and hiſtories cited 
by him, only publiſhed in 
the ſaid book Ad faciendum 
_ populum, (but how truly 
and ſincerely his own con- 
ſcience knowing, he thought 
it beſt for the ſalving of his 
eredit to conceal his name) 
Iwill not anſwer, for then 
1 ſhould follow him in his 
error, and depart from the 
ſtate of the queſtion, whoſe 


only ſubject is the munici- 


Pal laws of this realm. 


I have (good reader) f 


brought this ſixth work to 
a concluſion, and publiſh- 
ed it for thy private in- 
ſtruction, 
good and quiet of many, 
and for preventing of dan- 


a Fa the daughter of error. 


I confeſs that Engliſhmen's 
actions have been renown- 


0 in che ear of ths whole 


— 6 2 3. 


for the public. 


totum librum ne vel WA 
monium quidem ex juris 
noſtri municipalistodicibus 
Ratutis parliamentariis, 
aut ſcrimis legalibus et 
Judiciariis ab 1% prola- 
tum, in ſuæ opimonis fr. 


mamentum comp2ri : adeo 


ut (Juſtitid ipſd judicante) 
pro me ſententia lata ft 


ex formula Nihil dicit, 
Tdeogue reſponſum repone- 
re non licet. Ad theoks-| 
logica et hiſtorica ab ill 
prolata in eodem libro, 
ſolummodo Ad factendum 
Populum (quam vere it 
fincere ipſe ſibi conſcis, 
ut fidem fant tueretur, 
nomen reticere conſuliiſ. 
mum putavit) baudhus. 
quam reſponſum reſeran: 
hoc enim eſſet ipſum erran- 
tem conſectari, et a qua. 
tione propoſita, quæ in 
jure noſtra municipali ver. 
Ku, lange abberrart. 


* « *. 4 5 N 


Jan Late bur operi 
(Bene vole lector) fer 
mam manum impoſui, u 
ad tuam privatam 3 
mationem, bonum pul- 
licum, plurimorum ſect: 
ritatem, ei periculum J. 
vertendum, quod er Ur 
Tore enaſcitür, in lu 


eich. Kees bels e 


9.3 4 4 
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To the READER. 


um in univerſo orbis ter- 
rarum  theatro celeberri- 
mas fuiſſe agnoſeo; ac pre-. 
darius geſtas quam de- 
ſcriptas, quod hiſtoria, quæ 
ornate narraret, deſtitui- 
mur : leges etiam Anglo- 
um preſtantiſſimas eſſe 
apnoſco : multo tamen 
praſtantiores quam videri 
roſhnt ulli oculo (niſi quis 
lioptica linea in eas intue- 
dur) .quia ſtyli ſplenacr 


natzque lumen abfit, que 
nnguam majori quam ho- 
die pretio, prudentes nibil- 


amplectentur, licet exiliori 


ks gemmas recuſabunt, 


 recondantur. 

Particularium cauſa- 
run & exemplorum re- 
latio dilucidiſſima eſt do- 
end; met bodus, S TFec- 


fie enim divinum nu- 
un, cum: judiciarias le- 
ges per Mayſen promul- 
garet, © exemplis docuit 
pro legibus, ut widere 
i in. Exodo, Levitico, 
Numeris & Deutero- 
mio. Gloſſograpbi iti 
dem, ut regulam juris 


mmero regulam ad em. 


& orationis compaſitæ or- 


ommus ſcientiæ myſteria 


, 


ſuamvis vilioribus tbecis 


ta juris ratio & regula: 


evilis illuſtrent, ſæpe- 


plum revocant, ut cla- 


world, but far better done 
than they have been told, 
for want of a good hiſtory; 
and their laws moſt excel-, 
lent, but far better than. 
they ſeem to any eye (unleſs 
he can look in the viſual 
line) for want of good ſtyle, 
and fair falling ſentences 
(which never were at ſo 
high a price as now they 
bear) but wiſe men will em- 
brace the fecrets of ſkKill, 
though they be written with 
an evil pen, and will not re- 
fuſe precious jewels, though 
they be brought in a plain 
and homely receptacle. 


ſcribendi genere proponan- 5 
tar, nec pretioſas & nobi- 


The reporting of parti» 

cular caſes or examples, is 
the moſt perſpicuous courſe 
of teaching, the right 
rule and reaſon of the 
law: for ſo did Almighty 

God himſelf, when he de- 
livered by Moſes his judi- 
cial laws, 
ruit pro lepibus, as it 
-appeareth in Exodus, Le- 


exemplis do- 


viticus, Numbers, and 
Deuteronomy. And the 
gloſſographers, to illuſtrate 
the rule of the civil law, 
do often reduce the rule 
into a- cale, for the more 


lively 


Aa 22 


To the RE A D E R. 


lively expreſſing and true 
application of the ſame. 
In reading theſe and other 
of my Reports, I deſire the 
reader, that he would. not 
read (and as it were ſwal- 
low) too much at once; for 
greedy appetites are not 
of the beſt digeſtion: the 


whole is to be attained to 


by parts; and nature, 
(which is the beſt guide) 
maketh no leap, Natura 
non facit ſaltum. And 


true it is that Seneca ſaith, 


as in another place I have 


aid) Q plus recipit a- 


nimus, hoc Je magis lax- 
at: the mind, the more 


it ſuddenly receiveth, the 


more it looſeth, and freeth 
itſelf. A curſory and tu- 
multuary reading doth ever 


make a confuſed memory, 


a troubled utterance, and 
an incertain judgment. 
If theſe or any other of 
my works, may, in any fort 
(by the goodneſs of Al- 
mighty God, who hath en- 
abled me hereunto) tend 
to ſome diſcharge of that 

great obligation of duty 
wherein I am bound to my 
profeſſion, and give di- 
rections for the eſtabliſh- 
ment of inheritances, pol- 
ſeſſions, and intereſts, in 


peace and quietneſs, I mihi pro ſuſcepto (abi 
hall reap ſome fruits of ſatisfaFum erit. Scopub 


riùs explicetur, & perl. 
us applicetur. In his ne- 
is relationibus legendis a 
leltore contendo, ut non 
multa fimul legeret (& 
quaſi deglutiret) avidi e. 
nim appetitus non optimꝰ 
digerunt. Univerſum per 
partes apprehendendum, 
& natura, que dux op- 
tima, ſallum non facit. 
Verum eſt illud Senecc 
(quod alibi protuli.) 


Quo plus recipit animu; 
hoc fe magis laxat. 


Deſultoria & tumultuaria 
| leflio memoriam confu- 
ſam, elocutionem impe- 
ditam, & judicium incer- 
tum reddit. Si hoc vel 
aliud quodcunque ex mtis | 
opuſculis quovis molt 
(Dei optimi maxim 
Propitia benignitate, qu 
mibi ad bac facultate 
ſuppeditavit) ad fiden 
quam merito 'profeſſun 
mea debeo liberandon 
faciant, & ad hæredi 
tates, poſſeſſiones, & ul 
cuique jura in pace 
ſecuritate conſtabilienia 
dirigant ; aliquem vitali 
arboris fructum mibi d. 
cerpam. Voti enim cou 
pos eo, & cumulal 


en 


To the READER, 
mim, quem mibi propo- the tree of life; for my 
ſub, attigi. deſire ſhall be accompliſh- 
| Tn ed, and I ſhall receive ſuf- 
ficient recompence for all my 


labours, for their true and 
final end ſhall be e | 


Aecipe, quo \ ſemper finitur epiſtola verbo, 
Et vigeant Jura, & ((bector amice.) V. ole. 
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Where Services entire ſhall . 
apportioned. 


Hil. 36: Eliz. 3 in the Court of Wards. 5 


Reſolutions by the two Chief Juſtices and the | 

whole Court of Wards, concerning Appor- 
tionment of entire Services, land of Contri- 
| butjon thereto ; 


BRUER TON's Cake 


ORD 1 tenant of hives: acres of hd by ki foals 3 co. 105. b. 
ty, annual ſervice of a hawk, and ſuit of court, the 10 Co. 108, a. 
tenant makes a feoffment in fee of one acre, the feoffee ſhall 
hold by homage, fealty, a hawk, and ſuit of court by the com- 
mon law, for (a) qug in partes dividi nequgunt, ſolida a ſingulis 0 ) Ca TA. 
præſlantur, and therewith agree the books in 2 E. 2. Avowry 140. b. 
= 5 E. 2. ibid. 205. II E. 3. Avowry 101. 24 E. 3. 73. Lis b. 223. 
34 AM. p. 15. 22 E. 4. 36, 37. 29 H. 8. Tenures 64. = 
5 Tit. Avowry. And no difference as to this purpoſe be. 

' tween entire ſervices annual, as ſuit, a hawk, &c. and not 
annual, as homage, fealty, heriot, &c. And as to heriot, 4. 2. f 1293 3. 
vide 34 E. 3. (6) Heriot 1. And the ſtatute of Weſt. 3. of 5 8 Co. 105. a. 

Y (c) quia emptores terrarum cannot extend to entire ſervices to 106. a. 
hold pro (Cd) particula, becauſe ſuch ſervices are not deviſible, 2 * Lit. 
and by conſequence each ſhall hold by the whole, as he ſhall | (d) 2 Inft. 593. 
hold by the common law. But in the caſe of ſuit, the ſtat. Plows. 199, 8 
of (e) Marlbridge, cap. 9. has altered the law in two caſes : F 
1. In caſe of (/) coparceners and their vendees by equity, 3 396, 5 

a3 appears by the regiſter and F. N. B. 159. a. & b. where 120.Plow.240.b. 

the writ recites, cum de communi conſilio regni naſiri proviſum E. gg 159. d. 

1 5 V b bereditas e de oe unica ſeta debetur, ad plures ( A. 0 * 9. 

f A a * |  heredes 2 Inſt, ay 
> eee, ; 
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24 E. 3. 7j. 2. 
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BAZUERTORN's Caſe. Part YL, 
heredes vel ad alins per venditionem devolvatur, &c. 2. The 


ſtatute provides, et ft plures feoffati fuerunt de hereditate ali- 
qua, de qua unica ſecta debeatur, Dominus unicam ſettam habeat, 


Oe. But that is meant when the tenant who holds by ſuiten- 


® See Sir M: 
Hale's F. N. B. 


| 378, 379. 


feoffs others ſeverally, viz. one of one part, and another of 
another part, &c. in certain; there Dom” habebit niſi unicam 


ſectam; and he who doth the ſuit ſhall have * contribution for 


his charge againſt the others, and that appears by the ſtatutes 
of Marlebridge, and the regiſter, and F. N. B. 159. b. But if 
the tenant who holds by ſuit enfeoffs many jointl, „that is out 
of the ſtat. as to contribution, for without expreſs agreement 
he ſhall not have contribution. But yet all the joint. feoffees 
ſha!] do but one ſuit, as they {hall pay or deliver but one hawk, 
or other yearly entire 1ervice, and therewith agrees F. N. B. 
162. c. Butif the tenant makes a feoffment of the moiety or 


third part in common, and not in ſeveralty, it is out of the 
- purview of the ſtat. of Marlebridge : for when the poſſeſſion 
is entire and undivided, there cannot be contribution, and 
therewith agrees F. N. B. 162. d (that tenant in common 


(a) Antea 1. a. 
2 Inſt. 503. 
Plowd. 240. a. 
(5) 2g H. 8. 
Br. 'tevuie 64. 


() Co. Lit. 1 52. b. 


1 Sid. 93 
Peſtea 51. b. 
Herd. 388. 


Jenk. 281. 


(4) 8 Co. 108. b. 
106. a. M.. 207 


Lo. Lit. 149. 4. 


(e) SeQt. 222. 
(% 10 Co. 168, 


b. 


ſhall do ſeveral ſuit, and ſeveral ſervice.) As feoffee of the 
moiety or third part is out of the ſtatute of gyia emptores terrar 


to hold pro (a) particula, as it is held in 29 H. 8. Bro. Tit. 
(b) Tenures. 2. Although the tenancy and every part of it is 


| held and charged with entire ſervices; yet therein obſerve this 


difference, between the act of the tenant by the ſeverance and 
parcelling of the tenancy to others (for that ſhall give benefit 
to the lord who is a ſtranger to it) (c) res inter altos adtà ne- 
mini nocere debent, ſed prodeſſe poſſunt ; but the act of the lord 
himſelf to take any parcel of the tenancy, ſhall turn to his pre- 


judice; for by his acceptance of any part of the tenancy all the 


iaid yearly entire ſervices are gone and extinct; and therefore 
if one holds his land of his lord by the yearly ſervice of a hawk, 
horſe, or the like; if in ſuch caſe the lord purchaſes part of the 
tenancy, ſuch (4) entire ſervices are gone, becauſe ſuch fervice 
cannot be ſevered or apportioned, And foraſmuch as he has 
diſcharged part by his own act, the whole entire ſervice is 
gone, in the ſame manner as if he had releaſed his ſeigniory 
m part of the tenancy, all the ſeigniory by his own act is gone. 


And therewith agrees (e) Lit. fo. 49, a 5 E. 2. Avowry 


206. 3. Another (/) difference was taken between the faid 


entire ſervices, and other the like, which are only for the ſole 


veneßt of the lord, and area charge to the tenant, as the ſer- 


249. a. 
45 


vices to render an hawk, an horſe, a pair of gilt ſpurs, 


cc. and entire ſervices which are for the (g) benefit of 


the commonwealth, or for the defence of the realm, 


or for the advancement of religion, and the ſervice 
of Gad, or for works of devotion, piety, or charity, 


Or 


4+ 


Part VI; BRUERTOx's Caſe. 

or for the advancement of juſtice : in ſuch and the like "caſes, 

although the 101d purchaſes par cel; yet the entire ſervices re- 
main. As if the tenant holds by (a) knight's ſervice, which (a) 8 Co. ros. b. 
is an entire ſervice to be done by the body of a man (for eſ- O. Lit. 149. a 
cuage is but a penalty for not doing of it) in this caſe becauſe 

it is for the defence of the realm, and pro bono publico, although 

the lord purchaſes parcel of the tenancy, yet the ſervice ſhall 

remain, and therewith agrees Littleton, 116. 2. c. Rents, fol. | 

40. The fame Jaw of (5) caſtleguard, cornage, and the like. (5) Co. Lit. 
Vide 11 H. 7. 12. b. Quia pro defenſione regni : ſo if one holds 149. 4. 

of his lord to wake a bridge, repair a highway, or to make a 


England ; for theſe are for the advancement of juſtice, for the 81 2. [1 
determination of divers caſes both belong to the court-of the 9 ON RY 179 
Conſtable and Marſha], and the Sheriff is the miniſter of juſtice. 45 Mk 150 
Vide 11 Eliz. Dier 285. and 16 E. 3. Avowry 93. Or if the Co. Lit. 206. a, 130 
tenure be ad cuflodiend” (i) recorda domini Regis, as the Abbot 749: , 165. Wl. 
. . | . Jenk. Cent. 2 36. 15380 
of St. Bartholomew in Smithfield held, as appears inter re- Ji) co, Lit. 1 
eorda in turre London. 7 R. 2. membran. 15. in dor ſo; quia- i/la 149.2. "ig 
concernunt adminiſtrat' juſtitiæ. But it the tenure be to be (4) (0 8 Co, 209. 1 
carver, or butler, or cook, &c. to the lord, or to cover the 105. b. 18 
lord's hall, or to attend upon him at ſome principal feaſt, cc. 14. 
in ſuch caſes, by the purchaſe of parcel, all is extinct, for 0 
theſe are for the only benefit of the lord himſelf. 4. Another 1 
5 difference was taken between entire ſervices, when the doing (7) Co. Lit. 1 
of the ſervices by one tenant of part ſhall ſerve for all, and 149. 4. 1 
he who doth it ſhall have contribution; and when every [1 
; ſeveral tenant ſhall do the ſeveral entire ſervices. As in the 1 
caſe of ſuit in the caſes aforeſaid, one only ſhall do it, ang 1 
; the others ſhall make “ contribution. And therefore there, # Hale“, F.MN.B. Wl 
if any parcel comes to the lord, although it be by diſcent, 378, 379. Wl | 
| which is an act in law; yet all the ſuit is gone, for there 1 
e wants contribution as well when part comes by act in law, 1 
as when it comes by the act of the party, and therewith 1 
5 agrees 34 Aſſiſe 15 & 35 H. 6. Execution 24. But if parcel 1 
f. delcends to the lord, where the tenure is by a hawk, Il 
| | Ea: oy a horſe 1 
5 | C 
r il 


beacon (which tenures you may ſee in 11 H. 7. 12. b. and (c) Co. Lit. 


24 H. 8. Br. Tenures 53.) Although the lord in ſuch caſe pur- 
chaſes parcel, the whole ſervice remains, qura pro bono publics. 
80 if one holds to (4) marry a poor virgin yearly, as the tenure 


is in 24 H. 8. Br. Tenures 53. quia opus charitatis; fo if the 


tenure be to find a (e) preacher in ſuch a church, or to provide 


the Vs ornaments of ſuch a church, as the like tenure 1s in 
35 H. 6. 6. b. quia opus devotionis & pietatis, So where the 


tenure ĩs to aſſiſt the (g) Sheriff, or to be High (5) Conſtable of 


149. a. Br. Te- 
nure 109. 


(d) Co. Lit. 
149. A. 

(e) Eo. Lit. 
149. 2. 
co. Lit. 
149. a, 

(eg) Co. Lit. 
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BrxvERTON's Caſe. Part vi, Ml 7 
2 horſe, &c. there it is otherwiſe, becauſe there every parcet 
is ſeverally holden by a hawk, a horſe, &c. and therefore no 
So, Lit. 149. a. contribution ſhall be in ſuch caſes. But (as it has been faid) - 
| every ſeveral feoffee ſhall hold by a hawk, a horſe, &c, 
5. Another difference, as to entire ſervices is, where the lord 
comes to part by a mere act in law, and in part by the act of 


ot. — I IS - 


Br. Appertion- the party, and namely when the original act is the act of the Ml ; 
— party, as recovery in a Ceſſavit of parcel of the tenancy, all | 


the entire ſervices, which are only for the benefit of the lord 
as ſuit, grain of wheat, a horſe, &c. are gone and exting, 
and therewith agree, 40 E. 3. 40. F. N. B. 209.a, 


[F or the writ of contribution, ſee Sir M. Hale's F. N. B. 318. 
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Where the Parol ſhall demur for the |, Buer d cen. 


"4 | 3 | L 0.0 
Nonage of the Demandant, and where 


the Tenant ſhall have his Age. 
1 Paſeh 54 ks 

In the Common Pleas. 
M AR K A L's Caſe. 


N the caſe of one Markal it was moved, whether in a For- 

medon in remainder by an infant, of a remainder limited 
to his father, and his heirs (whoſe heir he 18) the tenant 
vithout any -plea pleaded might pray that the parol might de- 
mur for the nonage of the demandant. And 3E. 3. Age 72. 
vas cited that the parol ſhould demur ; and it was objected, 
that although 8 E. 3. 59. be to the contrary, yet the reaſon 


0 ny. 


opinion, is againſt law. For he faith, that when the infant pl. 27, 
has recovered in his Formedon in remainder, that he ſhall not 
bein ward. And it is apparent in a Formedon in the reverter 
brought by the heir of the donor, the tenant may pray that 

the parol may demur without any plea pleaded. And there- 

vith agree 18 E. 3. Age 11, and 12 E. 2. ibid, 145. But at 


where the caſe was, that a Scire facias to execute a fine brought 1 Anderl. 24. 

. , . - 8 - | I. . II. 1 
which remainder was limited to his grandmother and her 3 - 
beirs; the tenant prayed that the parol might demur for Dal. inahh. pl. 5. 


aid great deliberation, it was adjudged, that the prayer of the 8 

tenant ſhould not be allowed, but that heſhould anſwer preſent- 

ly. And for the better underſtanding of the true reaſon of this 

judgment, the rules of the common law as to this purpoſe are 

lrſt to be obſerved, and then what alteration any ſtatute has 

made in ſuch caſe. And as to the firſt it is to be known, 

that every real action is either (c) poſſeſſory, that is to * (e) a Inſt, 241. 
7 | 0 | 


Note. 


4 Bulſt. 139. 5 


which (a) Herle there gives, upon which he grounds his (a) Dy. 137. b. 


hit the record of a judgment was ſhewed Paſch. (5) 4 Eliz. (3) Mo. 16, 3 


by the heir within age, of him in the remainder in fee, Pl. 52. Dall. 37. 


the nonage of the demandant. And after many arguments N. Bendl. 121. 
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MARKaAL's Caſe, Part VI. 


W. of his own poſſeſſion or ſeiſin; or aunceſtrel, c. of the ſeifin 
= (a) 1 Roll. 141. or poſſeſſion of his anceſtor. And generally in all rea] (a) 


Cr. Jac: 967. actions, which an infant brings of his poſſeſſion, although he 
| has the land by deſcent, and although the tenant pleads the 
deed or warranty of his anceſtor, the parol ſhall not demur 

for his nonage, for by the preſumption of law, the granting 

that the parol ſhall demur for the nonage of the demandant, 

is in favour, and for the benefit of the infant, leſt ſor want of 

good intelligence of his eſtate, and of the truth of the matter 

he ſhould be prejudiced of his right which deſcended to him 

from his anceſtor, and therefore the law in ſuch caſe will ia. 

ther ſuffer a delay, than hazard the right of the land, the 

poſſeſſion whereof his anceſtor had, by negligence or other. 

wiſe, loſt. But when his anceſtor dies ſeiſed, and the land 

deſcends to the infant, and he enters and takes the explecs 

and profits, in this caſe it would be a prejudice to the infant 

that he ſhould loſe his poſſeſſion which he had, and ſhould 

be thereof delayed till his full age: but when only a bare 

right deſcends to him he is not at any ſuch prejudice. And 

(5) 1 Roll. 247, therewith agrees 12 E. 4. 17. in a writ of Entre ſur (b) diſſifn 
85 73, of a diſſeiſin done to the infant himſelf; and 41 E. 3. Age 
JAE HO 39, in a writ of right (c) of a deforcement to an infant him- 
28 E. 3. 29. b. ſelf of land which he had by deſcent. So in eſcheat and 
2 Ceſſavit, and the writ of right ſur diſclaimer brought by an 
infant, becauſe he has the ſeigniory in poſſeſſion, which by 

eſcheat, ceſſer, or diſclaimer he loſes, and his anceſtor had 

not any right to the land, for this cauſe the parol ſhall not 
(4) wy 137: - demur for his nonage. So in a writ of (4) meſne brought by 
15 142. an infant, becauſe the cauſe of the action and wrong begins 
9 Co. 85. 2. in the time of the infant himſelf, 21 Edw. 3. Age 85. ten- 
pore Ed w. 1. Age 119. 7 Edw. 2. Age 140. and as to actions 
aunceſtrel, there are two ſorts of them; one called Anceſtrel 
Rightful, becauſe nothing deſcends from the anceſtors buta 
G, 137. pl. bare right; the other called Action (e) Anceſtrel poſſeſlory, 
5 ur 24% becauſe the anceſtor died in poſſeſſion and the land itſelf de. 

1 ſcended. In all caſes when a bare right in fee. ſimple de. 
ſcends from any anceſtor (who once was in pofleſſion) to au 

infant, there in any action aunceſtrel brought by him, the 

e tenant without any plea pleaded, may pray that the parol de. 
V Dyer 107. mur. As if an infant brings a Writ of ) Right as heir to 

: 75 Ho W his anceſtor, and alledges the explees in his anceſtor, the 
37% tenant (without any plea) may pray that the parol demut- 
65 1 Rol. 17, So if an infant brings a * in (g) Reverter, 3 
37. P. z2. heir to the donor, for there he demands fee · ſimple 0 
the ſeiſin of his anceſtor, and there he ought to 4. 
ledge the explees in the donor; and therewith agree 1 
Edw. 3. Age 11. 12 Edw. 2. ibid. 145. But in W 


Part vI. ManxAlLi's Caſe. | 4 


in (a) remainder, although he demands fee-ſimple, yet be- () Dyer 133. 

uſe his anceſtor, to whom he is heir, was never ſeiſed, nor Re 1 

took any explees ; (and therefore in ſuch caſe he ſhall alledge 1 Roll. 137. 

explees only in the particular tenant who has the eſtate on Moor 35. 

which the remainder depends) for this cauſe the tenant (with- 1 

out plea) cannot pray that the parol demur, foraſmuch as the Ee 

remainder never was in the poſſeſſion of any of his anceſtors, 

and the demandant himſelf will be the firſt in whom it will 

veſt, and that will have ſeifin of the land in demand ; and 

this was the true reaſon of the ſaid judgment. And it is not 5 

called Action Anceſtrel Rightful, becauſe the action deſcends, 

but becauſe the right deſcends from the anceſtor, for which 

an action of the ſeiſin of his anceſtor is given to the heir. 

And therefore if an infant aliens within age, and dies within 5 

age, and his heir brings a writ of Dum (O] fuit infra ætatem, G) {RON 146. 

the tenant may pray that the parol demur, and yet the action Dyer W 10, 

doth not deſcend, for it doth not lie for him who aliened, x35. pl. 25. 

becauſe he died within age, and the * writ ſaith dum fuit infra F. N. B. 192. 0. 

ztat'. So if the heir within age brings a writ of Non compos 

(c) mentis, the tenant may pray that the parol demur, and yet (0 Dyer 137. 

a bare right and no action deſcends. Vide 30 Ed. 3. 7. 1 - 1 * | 

"is e © : 91. 1 Roll. 147. 

all (d) actions anceſtrel poſſeſſory, as in Coſinage, Beſatel, (d) Dyer 137. 

liel, c. where the anceſtor died ſeiſed, there the tenant pl. 25. 2 Inſt. 

cannot (without plea pleaded) pray that the parol demur for :“ 

the nonage of the demandant. But at the common law, in 

ſuch actions, if the tenant had pleaded a feoffment or other 

act of the anceſtor in bar, by which it appeared, that either 

nothing, or but a bare right at moſt deſcended, which makes 

it equivalent to an action anceſtrel rightful, there the tenant 

on ſuch plea pleaded, may pray that the parol demur ; and the 

demandant for the tenderneſs of his age, and in reſpe& 

whereof the law preſumes want of underſtanding in him, 

ſhall not be hazarded to try that which may perpetually bar 

him; and that the common law was ſuch, well appears by 

the ſtat. of (e) Glouceſter, cap. 2. for there it appears, that (g) 2 Inſt. 200 
2 5 | (e) 90, 

in Coſmage, Beſaiel, iel, &c. brought by an infant, the 291. Dyer 137. 


tenant in anſwering alledges a feoffment, or pleads ſome Pl. 26. 
6 E. 1. Cap. 2. 
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other thing, or the inqueſt was delayed till the age of the 
infant, &c. that now he ſhall anſwer as if he were of full age. 
But this act extends only to writs of Co/inage, Beſaiel, and Aiel, 
8 Ed. 3. 36. againſt the opinion in 34 Hen. 6. 3. that it e 
tends to other actions (/) 45 Ed. 3. In a Puid juris Has E. 3. 5. 2. 
clamat by an infant, the defendant faid that his anceſ- ©%- 2 * 
tor by deed demiſed to him for life, without impeach- } Bulite. 47. 
ment of waſte and ſaving, &c. and becauſe the plaintiff 1 Roll. 135. 
being within age cannot confeſs a deed within age, „„ 
R was adjudged, that he ſhould attend till his full 
eee e. | | A2 50 | age, 


141. 


3 


right, but a limited eſtate per formam doni of the ſeiſin of the 


(5) 1 Roll. 140, 
141. Dy. 137. a. 
2 Inſt. 291. 


(e) 3 E. 1. cap. 
47. 2 Inſt. 2573 
288. | 


| MARK A L's Caſe. Part VI. 
age, 6 Edw. 3. 48. agreed on the like plea pleaded in waſte 
by an infant; for during his nonage he ſhall not be party to try 
the deed of his anceſtor in ſuch caſes. In a Formedon in ( 
deſcender in which the demandant ſhall not recover the mere 


donee, the parol ſhall not demur by the prayer of the tenant, 
but he ſhall be anſwered within age, unleſs ſomething be 
pleaded againſt him, to which he cannot be party to try 
within age; and therewith agree 8 Ed. 3. 9. 12 Ed. 4.17.34H, 
6.3. 40 Ed. 3. 13Ed.3 42 Ed. 3. Formedon 96.3 Ed. 2. ibid. 
133. But in (6) aſſiſe, and aſſiſe of Mortdancęſtor brought by 
an infant, becauſe there is a jury the firſt day, and the jury 


inquire of circumſtances, the parol on any plea pleaded hall 


not demur, 8 Ed. 3. 36. And it is to be known, that the 
ſtat. of (c) Weſtm. 1. c. 47. takes away the age -as well on 
the part of the tenant as of the demandant in a writ of Entri 


ſur diſſeiſin to the anceſtor, if freſh ſuit be made, as it is ad- 


Judged in 24 Ed. 3. 46. for in ſuch cafe becauſe a bare right 
deſcended to the heir at the common law, the parol ſhall de. 


mur for his infancy. But the ſaid act is taken ſtrictly, and 


* 


Note. 
(d) Cr. Jac. 392. 
Moor 847. | 
(e) 3 Bulſtr. 141. 
(F) 3 Bulſtr. 

134, 135, 136, 

137, 138, 139, 
140. Cro· J. c. 39 


141. 2Inſt. 401. 


8. Co. 44. b. 
Dyer 137. pl. 25. 
ber 85. As 
Raym, 118, 
(>) 1 Roll. 143. 
(i) 3 Bulſtr. 136. 
Dyer 136, &c, 
Dall. in Kelw. 
205. Jenk. Cent. 
. 


2. Hob. 179, 


1 Roll. 135. 
(50 3 Bulſt. 1355 
136, 237, 140. 
Cr. Jac. 392, 393. 
1 Roll. 137 


2. 


doth not extend to any other action than a writ of Entrie ſur 
diſſeiſin 46 Ed. 3. Age 76. But at the common law, if the 
grandfather was diſſeiſed, and brought an aſſiſe and died 


pending the writ, and aſterwards the father brings a writ of 


Entrie ſur diſſeiſiu, and pending the writ the father alſo dies, | 
in that caſe in a writ of &ztrie brought by the ſon, of the dif- 
ſeiſin done to his grandfather, the parol ſhall not demur for the 
nonage of the ſon, for the ſpeedy and freſh purſuit which has 

been made, and therewith agrees 10 Ed. 3. 58. And it is to 
be obſerved that in all real e tions at the common law, if the 
tenant (4) was within age, and in by deſcent, that he ſhould 
have his age, 21 Ed. 4. 19. b. in a (e) Scire factas on a fine, 
47 Ed. 3. 7. in (/) error, if he be tenant. Vide 8 Ed. 4. 19, 


13 Ed. 3. Age 7. in Formedon in deſcender. 45 Ed. 3. Age 


40 in Aiel, unleſs the action be grounded on his own wrong, 
as in (g) Ceſſavit of his own ceſſer, 2 Ed. 2. Age 132. 9 Ed. 
3. 50. 14 Ed. 3. Age 88. Vide 28 Ed. 3. 99. 31 Ed. 3. Age 
54. adjudged. And unleſs it be on a (/) nuper abiit, when 
he claims as heir from the ſame anceſtor. Vide 7 Ed. 3. 13 
4 Ed. 2. Age. 137.9 Ed. 2. ib. 142. 13 Ed. 2. ib. 146. Vide 5 
Ma. 136. (i) in Baſſet's caſe; (for a nuper obiit is principally 
brought to try the privity of the blood) and unleſs it be in a (+) 
Partitione facienda, becauſe both are in poſſeſſion. Vide g H. 6.6. 
10 H. 4. 5. and 8 Ed. 3. and unlcts it be in attaint ꝙ H. 6. 40. 
for the miſchief of the death of the petty jury. So that the law 
favours the tenant within age, who has-the poſſeſſion by deſcent 
more than the demandant, who has but a right by deſcent. 
But the ſaid act of Weſtm. 1. takes away the age of the te- 
nant in a writ of Entrie ſur diſſeiſin in the per, as is — 
| | | | \n 


Part VI. Marxar's Caſe, | 5 
And the ſtatute of Weſtm. 2. cap. 40. ouſts the age of the 13 E. r. cap. 40. 
youchee being the huſband's heir, in a Cui in vita, and in N 
bur cui in vita. But both theſe ſtatutes are taken ſtrictly, as 4 Co. 2 = 
appears by many books; and by theſe differences, and the 17. b. 
cauſes, and the reaſons of them you. will better - underſtand 3 * 

our books, which are almoſt infinite, and prima facie ſeem 18 E. 4. 2 
to diſagree, but by theſe differences may be well reconciled. Br. Age 43. 


Vide 8 E. 3. 107 if the parol ought to demur for the nonage of 75 — 76. 


the infant, although the tenant would anſwer, yet the court ) E. 2. age 139. 


ought to award that the parol demur. So when the tenant 8 E. 2. Judgment 
youches one as heir within age, he may pray that the parol 249. 

demur. But in ſuch caſe he ought to plead more certain; 10. a. 

for there he ought to ſhew how coſin. Vide Edw. 6. Dyer 6 E. 3. 216. b. 
79. 16 Ed. 3. tit. Age, & 15 Edw. 4. 46 Ka 

Edw. 3. Voucher 54. In dower, if the tenant vouches the 

heir within age in favour of dower, he ought to ſhew a deed, 


Vide 11 Edw. 3. Voucher 13. 40 Edw. 3. 5. 50 Edw. 3. 25. 


10 Edw. 3. 31. 


14 H. 7. 7. 18. b. 


W. 3. 25 & 31 See Cro. J. 392+ | 
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4 [Where the King's grant ſhall preſerve M- 
Wil | . 2 * 1 | | 1 
4 the Meſne's Tenure.) 
| In the Exchequer, 
3 Sr JOHN MOLYN' Caſe. W: 
ul 2 Inſt, 500. ING Edw. 3. lord, the Abbot of Weſtminſter meſne, Wl * 
2 2h _—_ and C. tenant of the manor of Chippenham in the h 
54 2 Roll. zo. County of Bucks. The tenant was attainted of treaſon, and if ( 
„ Hard. 468. after office found thereof, King Edw. 3. by his letters patent c 
. — 7g. granted over the ſaid manor to Sir Jobn Molyn, and his heirs, Wil " 
1 2 Black Com. tenendum de nobis, heredibus & fucceſſoribus noſtris & aliis capita- Wl " 
= ch. g. fol. 59, 60. libus domints feodi illius, per ſervitia inde debita, de jure conſueta: n 
1 of whom, and how this land ſhould be held, was the queſtion. k 
1 And it was objected that in this caſe the tenure ſhould be of Wi 0 
# the King, for three reaſons; 1. Becauſe the words of the Wi i 
1 tenendum are, per ſervitia inde debita, & de jure conſueta ; which Will i 
Hd words could not either revive, or create a tenure to the meſne; Wi ® 
a for by the attainder the meſnalty was extinct, and therefore A 
4 at the time of the King's grant, nulla ſervitia fuer” debita & “ 
1 2 Roll. 502,514. jure conſueta, for all ſervices were extinct: and therefore as in n 
FF G, % 27 H. 8. Br. Parl. 77. it is ſaid, that if the King has land by t 
' 27 li. C. Br. forfeiture of treaſon, thereby all tenures are determined, Wl k 
. Parliament 77. well of the King as of others; and there, if this land be BW 
„ 0 4 * 55 afterwards given to another by parliament, ſaving to all others Wl 
1 : Ty Co, 3 their rights, rents, ſervices, &c. there the ſeigniories of com- th 
H mamon perſons are not revived : for no ſeigniory was in 4% Wt 
1 tempore ſecundi actus facti. So in the caſe at bar, tempore cn. if 


| fectionis literarum patentium, there was no ſeigniory, or ſervice n 
in eſſe, and therefore of neceſſity the ſaid manor ought to be n 
held of the King; but the words ought to have been, per ſu- “ 

- witia ante proditionem, or ante attincturam, inde prius debita, & e 
2. In this caſe an expreſs tenure is reſerved to the King; 

for the tenendum is, tenendum de nobis, Sc. and there- 

fore it ought to be held of the King; and foraſmuch 2 
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3 Ed. 3. 10. b. 
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| ; _ 
part VI. Sir Johx MoLyn's Caſe, e 6 
one and the ſame land cannot be immediately held of many, 
therefore theſe words & alis capitalibus dominis, &c. are void 
and the firſt words, =. fenend de nobis ſhall ſtand. 3. Divers 
offices and licences of alienation, and other records were ſhewed 
to the court, by which it appeared that the law had been 
always fo taken, that the ſaid manor was held of the Kin in 
ropite ; & conſuetudo eft aptima interpres legum As to the Ft, 
it was anſwered and reſolved by the Barons of the Exchequer, 
that the words are (a) ſufficient to create a tenure in the (%) 8 Co. c6.2.h. 
neſne, as it was before the treaſon ; for ſo is the King's FO for. 's.. 
meaning, and it is conſonant to equity, viz. that the meſne I 77: 0 
who did not offend, ſhould not loſe his ſervices ; and there- — 
fore the grant ſhall be taken beneficially for the honour of the 
King, and for the relief of the meſne ; and the words of the 
tenendum cannot have any other reaſonable conſtruction; and 
25 to this point they ſtrongly relied on the book in 33 Hen. 6. 
7. a where Priſot faith, that if the (5) King ſeiſes any lands (3) 2 Roll, Rep, | 
by forfeiture of treaſon, grants the ſame lands to another by 148. Roll. 5% 
theſe words, tenendum de capitali domino per ſervitia debita & B. N. C. 113. 
cnſueta, that the ſame lands are held of the chief lord, as it * 85. 
has been adjudged ; and tberewith agrees 8 E. 3. 283. Vide & Liveries 4. 
0 46. E. 3. Petition 19. & || 17 E. 3. 59. b. And as to the B. Tenvres g. 1 
caſe of 27 H. 8. (4) it was anſwered and reſolved, that it was n 9 
not like this caſe; for a ſaving cannot ſave that which is not Lit. Nap: 4 = 
in eſſe. But in the ſaid book it is further ſaid, viz. here are || x1 Co, 73. b. ; 
not words of gift, or reviving ; but in the caſe at bar, the 2 Inf We Rn 
King's grant doth in judgment of law amount to the reviving (4) 278.8 = 
of the ancient ſeigniory. Note the gravity of the ancient Cong 
lages of the law, to conſtrue the King's (e) grant beneficially F * 
for his honour, and the relief of the. ſubject, and not to make 5 5. b. 
any ſtrict or literal conſtruction in ſubverſion of ſuch grants. B. N. C. 92. 
As to the ſecond point, it was reſolved, that all the words of 9 5 4 
the Tenendum in the caſe at bar might well ſtand; for the ſaid A. B. _—— 
manor ſhall be held of the King as Lord paramount, and of 50e. 49. % 
the abbot as meſne, viz of the meſne immediately, and of the hoe, 50 
King by a meſne, as it was held before the attainder ; and that 56. a. 1.166. by 
Jos the honourable intention of the King, and ſtands well 9 Co. 30. a. 
vith the words: for as the Barons ſaid, divide the words of 15 Col 6, b. 
8 1 e 10 Co, 67. b. 
um into two ſeveral caſes, and then join them to- 11 Co. 11. . 
gether, and the caſe would be without any difficulty ; firft, if 2 Inſt. 496, 497. 
the Tenend* had been, de nobis hared? & ſuce' nyſtris per ſervitia Nea. 2, . 
mde debita, & de jure conſueta, the tenure ſhall be of the King 198. we che 
immediately. 2. If the words had been de capital dom” feodi 3 Leon. 243. 
ilius per ſervitia inde debit', & de jure conſueta, the immediate p eee 
tenure ſhall be of the Abbot. as it was before, then join them 1 1 
To 
LE © at ing 
| | | | | Fitz. Grant 29, 
SON Br. Exemption 9. 


Y Roll. 50%. 


Co. 18. 2, 


| Co. Lit, 77. b. 


(a) Ley de 
Gards, &c. 3. 
Lit. Rep. 4 


(5) 29 H. 8. 
Br. Livery 57. 

Ley de Gards, 
& c. 3. | 


[What grant of the King makes a tenure 


Wu Er LIR“'s Caſe. Part vi. 
together, as in the caſe at bar, and the tenure ſhall be of the f 
Abbot immediately, and of the King as lord paramouny, a, WM b 
to the ſaid offices, licences, and other records, the Baran; Wl hi 
ſaid, that foraſmuch as by conſtruction of law, on the fig WM th 
letters patent, it appears that there is no immediate tenure of Wl 


the King, although it has been otherwiſe found in offices, of Wl "i 
admitted in licences, or other records, that cannot alter the Wl v 
true tenure, which originally appears (to them as Judges) of a 
record. And it was faid, Quad licet conſuetuds eff magnæ an. Wl th 


thoritatis nunquam tamen præjudicat veritati. 


s of * 
* Off 
1 2 Y ee Nb : "Wa. 8 | 


by Socage in Chief. 
Paſcb. 43 Elis. 

| In the Exchequer. 
WHEELER's Caſe. 


ING H. 8. by his letters patents ex certa ſcientia & mm 
motu granted lands in fee, tenendum de nobis & hared:- 
bus noftris per ſervitium unius () roſe rubeæ annuatim ad fejtun 
Nativit' S. Fohan' Baptiſtæ ſalummodo pro omnibus & omninudi 


aliis ſervitiis And it was adjudged in the Exchequer, that it 


was a tenure by ſocage in chief, but it was objected, 1. That 


if the King grants lands in fee, and reſerves (5) nothing, tit 


patentee ſhould hold by knight's ſervice in capite, The lame 


law, if the King grants lands by expreſs words (c) ab/que al. 


9 Co. 123. a. b. 7 inde reddende; or if he grants lands without any reſerys- 


2 Roll. 502, 

Plowd. 240. 
(e Ley de 

Gards, &c. 3. 


2 Roll. 502, 


was objected, that in the caſe at bar the tenure coul 
9 Co. 123. a, b. not be by the ſervice of a roſe only pro omnibus alis 
ſervitiis, according to the words of the tenendum, for 


at leaſt; then foraſmuch as the tenure cannot be by ? 


tion, the tenure ſhould be of the King by knight's ſervice for 


the incertainty, and ſo it is held in 33 H. 6. 7.2. 2|t 


to every tenure there ought to be homage, or fealij 


roſe only, the King is deceived in his grant. 3. Fora 
much as a ſervice above the roſe, ought to be of wan 


© 


FA 


wh VI. Fedde Cat. 1 


, 


"WY by confiruQtion of Jaw added to the tenure ; the beſt and 
» WM higheſt ſervice ſhould be taken and added for the King, and 


tat is knight's ſervice, for the uncertainty : yet it was re- 

alyed, that foraſmuch as fealty is incident to every rent · ſer- 

rice, the law annexeth fealty to the ſaid rent, and then theſe 

words, ſcil. pro omnibus (a) aliis ſervitiis, is to be intended of (a) Ley qe 
ather ſervices which the law doth not imply or add to it, fo Cards, &c. 6. 
that the tenure ſhould be by a roſe and fealty, and that is tze 
favourable (5) conſtruction of the law, as near the King's (5) 10 Co. 67. b. 
intent as may be. And by this conſtruction the ſaid words pro , 8 1 
mnibus aliis ſervitiis have ſome effect, and ſhall not be re- 3 Bulfr. 6. 97+. 
jected as idle, and of no force. And Pilot ſaid, 33 H. 3. be x Ko 
j. a. that if the King grants land, and reſerves' any ſpecial 2 On 22 oy 
rent, the tenure ſhall be ſuch as he reſerves, be it ſocage of Kelw. 175. a 
her. cir at "OM 5 0h « 

1 Sid, 147, Plowd. 33. 2; 126. f. 143, b. Hard. $00. Fitz. Grant 20. Br. i0 Co. 46 

a, 1 4. a. b. Poſtea 8.4 9 05. 30. 2, Aw * * ** TP ON. 


Reſolutions and Differences when a * 
Bar in one Action ſhall be a Bat in :., t: 
VW et 


wi 3 Mich. 40 & 41 Eliz. 
il in the Common Pleas. | 
| FERRER's Cafe. 


It JETWEEN (a) Ferrer and Arden theſe points were 3 Wilton 08. 
0 reſolved: 1. When one is (5) barred in any action real ee. El: £67, 
ain e perſonal, by j | 5 e 3 
perional, by judgment on demurrer, confeſſion, verdict, Co. Ent. 38. 


fol ac. he is barred as to that or the like action of the like na- Nu. 31. 400.43. 
al tire for the ſame thing for ever. For + expedit reipubl” ut 1 0 Des. ff. 65- 
„m. But there is a difference between real actions +8 Cs. 37. b. 
Ma: end perſonal actions. For in (c) a perſonal action, as 98. b. 


debt | | | UN: 4 | | 8 * Co. 79. b. 
accompt, &c. the bar is perpetual, for the plaintiff , I os 2, 
85 B b 2 Ea | cannot (e) Foſtea, 46. a. 
e N dec plaeit, 6. 
Praf. ad 8 Rep. to. Moor 458. pl. 633. 12 E. 4. 13. a. b. 40. 43. 3. Latch. 193. 


80 3 Leon. 243d... 


"6 


| Fx KR E M's Cale; Patt Vt, 


cannot have an action of a higher nature, and therefore in fuch 


caſe he has no remedy, but oy error or attaint. But if the 
(A4) Bet. pl. 95. demandant_ be (a) barred in a real action by judgment on 2 
verdict, demurrer, confeſſion, &c. yet he may have an action 

of an higher nature, and try the ſame right again, becauſe it 
cConceriis his freehold and inheritance. As if a man be barre! 

(5) DoR. B75: in an (b) aſſiſe of Novel diſſeiſin, yet upon ſhewing a deſcent, 
4 Co. og or other ſpecial matter he may have an aſſiſe of Mordanceſter; 
Er. Car. 465,  Aiel, or Beſaiel, entrie ſur al ſſeiſin to his anceſtor. S0 it was 
| 466,467. 152 ſaid, if a man be barred in a Formedon (e) in diſcender, he 
| 2 * may have a Formedin in reverter or remainder, for that is an 
action of an higher nature; for therein the fee-fimple is to 
| (4) 5 Co. $2; b. be recovered, according to the opinion in () Robinſon's caſe 
33- 2. Cr. Jac, in the 5th part of my Reports f. 33. And if any one be 
DR. |. 66, barred by judgment in any real action of the ſeiſin of his an. 
8 Jac. 464, Ceſtor or of his own poſſeſſion he may have a writ of right, in 
465, 466, 467. which the matter ſhall be tried and determined again. But a 
oO ——_ recovery or bat in an affiſe, (/) is a bar in every other aſliſe 
Godb. mg and in a writ of entry in the nature of an aſſiſe; for both are 
2 Roll. Rep. 14, of his own poſſeſſion and of one and the fame nature between 
1 5 to »1. 66 the ſame parties, So a (g) bar in a writ of Aiel, is a bar in 
C Dock. Pl. 60. writ of Beſaiel, or Coſinage, &c. for theſe are Anceſtrel, and 
of one and the ſame nature, & fic de ceteris. So that the law 
has provided greater faſety and remedy for matters of freehold 
alalkand inheritance than for debts and chattels; for there, once 
371. pl. 6. barred always barred, (as it has been ſaid) unleſs it be in: 

1 Mod. 207. ſpecial caſe, as appears in the ſaid Robinſon's cafe. Vidt F. 
N. B. 5 N. 30 Aſſ. pl. 5. 4 Ed. 3. Eſtop. 133. 5 Af. p. i. 

11 Ed. 3. Entre 56. 12 Ed. 4. 13. a. b. N 3. 14. 2. b. 

33 H. 8. Action ſur le Caſe Br. 105. 29 H. 8. Br. Det 174. But 

6% Dod. pl. 66. in a (0) Formedon in diſcender, if the demandant be barred bſ 
Co. Lit. 393. b. VerdiCt or demurrer, yet the ifſue in tail ſhall have a new Fr. 
| muedon in deſcender on the conſtruction of the ſtatute of Well. 
(i) DoR. pl. 66. 2. C. 2. 80 if he be barred ina writ of (i) error on the releaſe 
Godb. 320. of his anceſtor, his iſſue ſhall have a new writ of error, for he 
Cr. El. 388. claims in not only as heir, but per form doni; and by the ſtatute 
| (4) Dog. vl. 66. ſhall not be batred by (4) feigned pleading, or falſe pleading 
(/) Dy. 118.p1.8, of his anceſtor, ſo long as the right of the intail remains; and 
8. Tits Cel. therewith agree 10 Hen. 6. 5. 3 El. Dier (/) 188 Sir Ralph 
388. b. r. Fl. Rowlet's cafe. Another (m) difference is in real actions of 
(m) Dod. pl. 66. perſonal, between a plea to the action of the writ, and a plea 
() Dod. pl. 66. to the writ, for if the demandant or plaintiff has (u) miſtaken 


| 4©o. 39. b. 40.2. his action, fo as the plea of the tenant goes to the action of 


Cr. El. 668. the writ, as Formedon in the remainder, where it ſhould be 
2 Vent. 46 Formedon in the reverter, ſuch action without judgment 


upon verdict or demurrer, &c. doth not bar the demand - 


| ant of his rightful aCtion; and therefore if the dematt 
(e) Dod. pl. 66. dant ( in ſuch caſe be nonſuit, or the plea be diſcont! 
Bn. a rs er nue 


Patt VI. FERRER'Ss Caſe, 8 


"ved, he may bring his rightful action: and therewith agres 

07 E. 3. 84. 6 H. 4. 4. 2 R. 2. Eſtoppel 210. 4 E. 3. 54. 
But (a) if the plea be but to the writ, fo that the ſame nature (%) Dog. pl. 66. 
of writ remains, in ſuch caſe although the plea to the writ be RD, 
zajudged againſt the demandant upon demurrer or verdict, 

Ke. yet he ſhall maintain the ſame writ again; for the judg- 

ment extends but to the writ z and therewith agrees 3 E. 3. 

Eſtoppel 134. 30 Alt. pl. 8. Another difference in real ac- 

tons, between ſuch perſons as have not the mere right in 

them, but a qualified right, although they be barred in real 

ations (without making them parties who have intereſt) it 


ſhall not bind the ſuccefſor, as (5) parſon, prebendary, &c. (3) Cr. Jae. 467; 


For in ſuch caſe a new action of the ſame nature againſt the 

ſuccefſor, he ſhall falſity ; and the recovery do not make any 
diſcontinuance but the ſucceſſor may enter. Otherwiſe of an 

abbot, * 11 and ſuch like, who 1 the whole fee-ſimple 

in them, in ſuch caſes the ſucceſſor at the common law ſhall 

not falſify in a Scire fatias, or new action of the ſame nature, 

The ſame law when recovery 1s had againſt them, for it hath ” 
been adjudged that in a writ of right againſt a (c) parſon, who (c) F. N. B. 50.4. 
after the miſe joined, made default, and judgment was given 
zyainſt him, yet the ſucceſſor had a Juris utrum, becauſe he 

had not the mere right, nor had prayed in aid of the patron and | 
ordinary. The ſame law of (d) tenant in tail; vide 8 E. 3. (4) Cr. Jac. 467. 
28, 29. 19 H. 6. 39. 7 H. 4. 20. 4H. 7.2. 12H.8.8. 

10 H. 6. 5, 6. 15 E. 3. Faurer de Recovery 43. F. N. B. 

4 R. And if a parſon, vicar, or prebendary, &c. loſe by 

default in a real action, he himſelf may have a Juris utrum; 

for that is his writ of right, as it is ſaid in the regiſter, 32. b. 

And it would be againſt reaſon that he ſhould not have any 

remedy, and eſpecially in being the right of the church, which 

8 favoured in law. And it is to be obſerved, that when any 

one brings an aſſiſe of Novel diſſeiſin, Mordancefler, writ of 

Entry ſur diſſeiſin, or any other real action, and is barred by 

judgment upon demurrer, or verdict, &c. the demandantand 

dis heirs are not only barred of the ſame action, but alſo as 

long as the record of the judgment ſtands in force, he and his 

beirs are barred of their entry, and are put to their action of 
an higher nature; vide 25 H. 8. (e) Dy. 5. And where it is (%) Dy. pl. r. 

ſaid in the books that privies ſhall not (/) falfify in the point (J) 1 Sid. 55, 
tied, that is as much as to ſay, that they ſhall not falſify in a 5 
Sd, fa. on the fame judgment or in any other writ of the fame 
nature. But he may bring an action of an higher nature, and 
tlerein try the matter again, as it hath been ſaid before. But 
in Robinſon's caſe, foraſm. as the def. in the firſt action gave the 


Antes 7. b. 
Cr, Jac. 15. 


Paint, &e. ſan action as 14 and perad venture the pl. at the ; Cc. . d. 
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FERRER“s Caſe. Part VI, 

time he brought his action as adminiſtrator, did not certain] 
know of the will, foraſmuch as (as it is ſaid in 27 H. 6. E 
 toppel 273.) he may be made executor unknown to him; for 
this cauſe there in the ſaid Robinſon's cafe it was adjudged for 
plaintiff. Note reader, at the common law if one bad ſuffer⸗ 


ed a recovery againſt him in any real action by default (if he 
was lawfully ſummoned, and no error was in the proceeding) 


() 2 Roll, Rep. he had not (the caſe of an (a) infant only excepted for the 
8 or 


tenderneſs of his years, and defect of underſtinding) any re- 


18. 
Cr. Jac. 467. medy but by writ of rigbt: and that was the cauſe that (b) 


(5) F. N. B. 


155. b. tenant in tail, tenant by the curteſy, tenant in dower, or te- | 


nant for life after recovery by default, had not any remedy un- 

(c) 2 Roll. til the ſtatute of Weſt. 2. (c) c. 4. gave them a writ of Ou 
Rep. 16. ei deforceat, the words of which act are; cum temporibus retry 
_ 2 Inft. 347, allis aliguis amiſſſſet terram ſuam per defalt', non habuit aliud ri. 
* 15g. b. cuhperare quam per breve de recta, quod eis competere non potuit qu 
Co. Lit. 331. b. de mero jure logui non potuerint, veluti tenentes ad term' vita, 
35% b. 335. . c. proviſum eft quod de cætero non ſit eor* defalta tam præjudici. 
e alis, quin flatum ſuum fi jus habeant recuperare poſſint per aliud 
breve per quam per breve de reflo, &c. Nota, if a man loſesin 

- aſſiſe, the tenant is not put to his writ of right, but may have 

(4) DoR. pl. 65, an aſſiſe of Aortdanceſtor, 5 AM. pl. 1. Nor is a (4) recovery 
Es in an aſſiſe a bar in a Formedon in the reverter, as it is held in 
. 6 H. 4. 2. Note the ſtatute faith (per defaltam) and that 
(% 2 Roll, Rep. Cannot be (e) in aſſiſe; for the aſſiſe ſhall be awarded. If a 
I 53 16. recovery be againſt one by default, or upon a plea of the bai- 
liff in aſſiſe, the defendant upon releaſe, &c. (vide Welt, 
(f)2 Inft. 409, ( 2. c. 25.) may have certificate, and ſo relieve himſel}, 
410, & PF, N. B. 181. 26 Af. pl. 5. Regiſt. Judic. 11. b. If the 
: ag oy 181. f. the huſband bad ſuffered a recovery by default againſt him and 
ais wife, the wife had not any remedy but a writ of right, and 
(z) 2 Inſt. 342, that appears by the ſtatute of Weſt. (g) 2. c. 3. In caſu quan: 
243, &. 40 vir amiſerit per defalt tenement” quod fuit Jus uxor ſu, durum 
ao. 24 35 5 b. Fuit guod uxor poſt mort viri non habuerit aliquod aliud recuperart 
gam per breve de recto. And the ſame act gave a cui in vita to 
the wife in ſuch caſe, and a writ of entry to him in the reverſion 

upon a recovery had by default, or render againſt the tenant 

for life, &c. Vide F N. B. 8 b. If ſuch particular tenants 

loſe by action tried in a real action at this day it ſeems they 

are without remedy, and therewith agree 50 E. 3. 7. Vid 

4 E. 1. Eſtoppel 171. Vide Regiſt. 171. & 235 & 

vide Litt. chapter Releaſes, 112. b. That if the tenant for 

life, where the remainder was over in fee, had ſuffered a fe- 

covery, that he in the remainder before the ſaid ſtatute was 

without remedy; and the reaſon of the ſtrictneſs of the 


common law in ſuch caſe was to take away the multiph- 


City and infiniteneſs of ſuits, trials, recoveries, and judgment 
In one and the ſame caſe, and therefore in the judgment 
| 1 „ | | al 


? 
or 


Part VI.  Fenner's Caſe, 

and policy of the law, it was thought more profitable to the 
commonwealth, and more for the honour of the law, to leave 
ſome without remedy (as is aforeſaid) and to put others to their 


writ of right, without any reſpect of coverture, &c. than that 


there ſhould not be any end of actions and ſuits. Vide the 
judgment in Rediff. et poſt diſſeiſ. F. N. B. 188 & 190. And 
the puniſhment inflicted by the law on him who ſhould diſ- 


ſciſe him who is in by judgment of the law in ſuch caſe ; and 
the Regiſter 206, 208. For as it hath been well ſaid (a) In- (4) Pub; a5. 06 
tereſt reipub. ut fit — litium; otherwiſe great oppreſſion might 11 Co. 69. a. 


be done under colour and pretence of law; for if there ſhould Hardr. 128. 
| Godbol. 242. 


3 Bulſtr. 98. 


not be an end of ſuits, then a rich and malicious man would 
infinitely vex him who hath right by ſuits and actions; and in 
the end (becauſe he cannot come to an end) compel him (to 
redeem his charge and vexation) to leave and relinquiſh his 
right, all which was remedied by the rule and reaſon of the 


ancient com. law, the neglect of which rule (by introducing p.æf. 20 8 N 
of trials of rights and titles of inheritance and freehold in pag. 10. 


rſonal aCtions, in which there is not any end or limitation of 
ſuits) hath therewith introduced four great inconveniencies. 
1. Infiniteneſs of verdicts, recoggies; and judgments in one 
and the ſame caſe. 2. Sometimes contratieties of verdicts 
and judgments one againſt the other. 3. The continuance 


ol ſuits for 20, 30, and 40 years, to the utter impoveriſhing 


of the parties. 4. All this tends to the diſhonour of the 
common law, which utterly abhors infiniteneſs, and de- 


laying of ſuits; wherein is to be obſerved the excellency of 
the common law; for the receding from the true inſtitu- 


tion of it introduces many inconveniencies, and the obſerv- 
ation thereof is always accompanied with reſt and quiet- 
neſs, the end of all humane laws. Vide reader in my Pre- 


face to the fourth part of my Reports, f. 1. b. for the inconve- | 


niencies which enſue on the breach of any of the ancient and 
tundamental rules of the common law. And by all theſe dif- 
ferences and reaſons you will better underſtand your books, 


in 8 Ed. 2. Droit 35. 4 Ed. 3. Droit 31. 3 E. 3. 16. 7 Ed. 3. 


19 8 Ed. 3. 54. 9 Ed. 3. 13 18 Ed. 3. 31, 35. 18 Ed. 3. 


Litoppel 221. 30 Ed. 3. 19 13 Aſſ. p. 1. 17 Aſſ. p. 27. 27 


Aff. p. 21 28 AM. p. 14. 30 Af. p. 8. 30 Aſſ. 51. 31 Af. 


28. 32 Aff. 13. 31 Aſſ. 14. 33 Aſſ. 5 19 Ed. 3. Eſtoppel 


227.40 Ed. 3, 21. 42 Ed 3. 44 Ed. 3. 45. 45 E. 4 Br. 589. 


ö . 28-43 4. 
10 H. 6. 5. 37 H. 6. 31, 32. 12 E. 4. 13. 0 H. 7.23. 21H. 7. 


24. 29 Hl. 8. Br. Det. 174. 33 H. 8. Action ſur le caſe Br. 


105. 7 Ed. 6. Eſtoppel Br. 162. 23 Eliz. Dyer 371. Brac- | 
ton, lib. 4. fol. 262. Note, reader, at the common law, 
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co. Lit. 238. b. 


* But it is by St. of entry in the po/? was at the common law 


if lands had been conveyed out of the degrees, ſo that the de. 

mandant could not have a writ of entry in the per, or per & 

cui, the demandant was put to his writ of ht: for no writ 

„and the reaſon 

Marlb. 4 thereof was as hath been ſaid guod fit fints littum, and that he 

* In: 153 who had right ſhould take his remedy by writ of entry, before 
54 | | . - _ : 

there could be more than two alienations, and all this appears 

Co. Lit. 238. b. by the ſtatute of Marlebridge, cap. 30. Vide F. N. B. 192, 

52 H. 3. c. 29. 7 Ed. 3. 25. & 325. 17 Ed. 3. 69. 22 Ed. 3. 1. 7 H. 4. 17 
e 8StM-thies NB: 446 7.3 


2 Inſt. 153,154. 


Ss PEN CE R“s Gil 
Hil. 45 Eliz. Rot. 36. 


Where a Writ ſhall be brought by Jour- 


neys Accompts. 


IT ILLIAM SPENCER, and Mary his wife brought 


a Formedon in the deſcender againſt John Dalby, who 
5 vouched R. 8. the demandant counterpleaded the voucher 


| ſpecially, and ſhewed, that the ſame demandant alias pro- 
ſecutus fuit a Formedon in the deſcender againſt the 
lame tenant for the ſame land, and had judgment againſt 
him by default upon Grand cape, which judgment was 
reverſed by a writ of Diſceit brought by the tenant, 
becauſe the ſummons was not duly made, and that this 
writ was brought by journeys accompts, viz. per dietas 


 computat'. 


SPEN CER'S Caſe. | X Part VI, 


Part VI, — Senvcer's Caſe; 


* uta“. And the demandants ulterius dicunt, that pred 
N. 8. qui, &c. nec aliquis anteceſſorum ſuorum cujus heres ipſe 
oft unquam aliquid habuerunt in tenementis pram?” cum pertinen 
in Dominico, reverſione, nec in ore poft donum pred 3 
lim impetrationis pred” primi brevis, ita quod prad F. Dalby, 
aut aliquem anteceſſorum ſuorum inde feoſfaſſe potuit, et hat petit 
quod inguir per patriam, and J. D. demurred on the counter- 
lea, And in this caſe two points were reſolved by the court. 


fault of the demandant himſelf, as by his miſinformation of 
the tenant's name, or of the town, &c. for there the de- 


Vide 19 Ed. 3. Brief 244. But where the writ abates for de: 
fault of the clerk, as where it abates for falſe Latin, or va- 
riance, or want of form, &c. there the demandant ſhall have 
the benefit of a new writ by journeys accompts, becauſe it 
| was the fault of the clerk of the Chancery, and not the fault 
of the demandant himſelf, as the books are agreed in 26 Ed. 
Quare imped. 163, 25 Ed. 3. 54. 38 Ed. 3. 5. 14 Hl. 4. 23. 
I 6. 92. 13 f. 4. ee ar, . when the 
writ abates for want of good ſummons, for that is the fault of 
the Sheriff, and not of the demandant, and therefore it was 
reſolved that in ſuch caſe the demandant ſhall have a new 
writ by journeys accompts. Vide 4 Ed. 3. 130. 8 Ed. 3. 

377. 42 Ed. 3. 16. 22 Ed, 3. 15. 14 fl. 6. 4. 46. Ed. 3. 14. 
21 H. 6. 8. 22 f. 6. 62. 11 H. 6. 42. But 41 Ed. 3. 2. 7 H. 
4.8. & 22 H. 6. 46, &c, are contrary. And ſo an old queſ- 


i. A difference was taken when the firſt writ abates by de- 9 E. 3-13 b. 


mandant ſhall never have a writ by journeys accompts, as Cr. 
the books are in 48 E. 3. 21. 14 H. 4. 23. a. 32 H. 6. 28. 


4 E. 3. 16. 4. b- 
adjudged in 
point of the 
prineipal caſe. 


tion in our books well reſolved. If a writ abates for non- 


tenure of the whole, the demandant ſhall not have a new writ 
dy journeys accompts, becauſe the firſt writ was begun with- 
out cauſe, and without any probable colour of cauſe; and there- 
with agrees 33 H.6. But a Præcipe of a manor being abated 
by non-tenure of parcel, the demandant ſhall have a writ by 
journeys accompts, becauſe the tenant was tenant of the reſi- 
due for which the new writ is brought; and it is hard to com- 
pel the demandant to know in whom the eſtate of every part 
of the manor is, and therewith agrees 4 Ed. 3. 159. So if the 
Precipe be abated by joint-tenancy of the part of the te- 
nant, becauſe every joint-tenant is ſeiſed of the whole, and 
may occupy the whole, he wt have a 5 by jour- 
neys accompts 17 E. 3. 29. 38 E. 3. 16. 33 H. 6. 2. 41 E. 3, 4. 

A judicial we . © chat by 13 

compts, as it is held in 22 H. 6. 62. 27 E. 3. 84. & 45 E. 
þ tit. Journeys Accompts 10. And the reaſon is, * 
| 785 | 1 | | caule 


27 K. 3. 84. pb 


— 


, Spencer's Caſe, Part Vf. | 
cauſe a judicial writ ſhall never abate for form, 4 H. 6. 2,,, M 
Alſo a man ſhall never have a writ by journeys accompts in | 
other court than the firſt writ was, as it is held in 8 E. , | 
386. 8 Aſſ. p. 8. 18 Ed; 2. Eſtoppel 263. A writ by jour. | 
Lutw. 260. neys accompts ought to- be brought of the fame quantity that | 
ome, the firſt writ contained, as it is adjudged in 13 H. 4. 12. 3. | 
428. : . a | 1 

| | And regularly a writ of journeys accompts doth not lie but | 
between thoſe who are parties to the firſt writ, as where one | 
of the plaintiffs dies, or one of the detendants. Vide 8 E. 3. 

428. 10 E. 3. 498. 8 H. 5, 6. a. 7 H. 6. 17, 24, 25. ts E. z 
journeys accounts 14. 43 E. 3. 16. 48 E. 3. 22. 33 H. 6. z. 
21 H. 6.46. And no writ ſhall, be brought by journeys ac. 
compts but where the firſt writ is ſerved, and returned of re. 
cord, 14 H. 6.7. But in no caſe where there is a ſole plaintif 
or demandant, and he dies, there his heirs or executors ſhall 
e never have a writ by journeys accompts, although it be in 
(Le B. N. c. 410. (a) Qua. imp. where the death after ſix months is peremptory, 
Br. Journeys as appears in 19 E. 2. Darreine Preſentment 21. F. N. B. 32. 
Br. Oe. Iny. 7260. C. 10 E. 3. 16, 17. Dennis de la Rivers caſe, 2. It was te- 
Or. El. 14. ſolved in the caſe at bar, that a writ newly brought by jour- 
- 55- pl.7- neys accompts is guoddammodo (b) a continuance of the firſt 
3 * 9 writ; and therefore if it be (c) againſt executors, they ought to 
204. Hob. 225. plead fully adminiſtered the day of the firſt writ purchaſed, 21 
248.Cr. Jac. 588, H. 6.9.13 H. 4. Execution 118. 9 E. 4. 5. b. Coſts of the 
569, 590. Br firſt writ ſhall be recovered, See the Book of Entries 382. b. 
mains 4. 2 H. 4. And therefore it was reſolved in the principal caſe, that the 
21. 3. b. Fiz. tenant cannot vouch on. cauſe after the firſt writ, and after- 
Journeys A©= wards by aſſent the tenant pleaded in bar. Vide Dyer 36. H. 


compts 4. Br, 


Journeys Ac- 8. 55. If the pl. be made (4) a Knight, the writ ſhall abate, 


compte 8. and it ſeems he ſhall not have a writ by journeys accompts, 
Nr 

32 H. 6. 29. b. Note reader, I conceive it is requiſite to expound to you 
1 E. 6. c. 7. theſe words, journeys accompts. 1. When a writ is put- 
17 E. 3, 39: 40. chaſed by journeys accompts, it is ſaid in the replication (te- : 
citing the former writ that the ſame abated, and ſhew all in 
0% 2Inft. 567. . certainty) ſuper quo the demandant per (e) dietas computat re. | 
| center tulit quoddam alid breve, &c. For the alledging of Jour: 
neys Accompts is always either by way of counterplea to oult 
the tenant of voucher, as in the caſe at bar; or by way of fe. 
| plication, as it is more commonly to ouſt the tenant to plead WF : 
non · tenure, or joint-tenancy, or any ether plea which 2. 
iliſes on matter after the date of the firſt writ. See the q 
() x lat. 567, Book of Entries, tit. () Journeys Accompts 382. b. And 1 
8 journeys accompts, or by accompt of days, is to be rei, 
and with diligence. Vide Bracton, lib. 4. fo. 176. where be BY 


faith, /e gued propter aliguem defeftum cadit primum breve 


cum forte inepte fit conceptum, vel alia modo vitioſum — a 


Part VI. JenTLEMan's Caſe. TY 


non pelſit, er diſiftus incontinenti impetrare incipiat aliud breve, 
Ge. By which it appears, that the ſecond writ ought to be 25 FE. 3. 41, 42. 
brought in reaſonable and convenient time to be diſcuſſed by 8 F. 3. 9 4. b. 
the fuſtices; for which cauſe the demandant ought always to 1 8 
put in certain the time of the abatement of the firſt writ, ſo 
that it may appear to the court if the latter writ was purchaled . 
by journeys accompts, 5 Ed. 3. 203. acc. Vide 18 Ed. 3. 2 Inf 567. 
24 & 32 Ed. 3. journeys accounts 16. that fifteen days were 
allowed. 3%; ͥͤͤœH ! — . ; 1 


JENTLEMA N's Cafe 


Paſch. 25 Bliz. 
between Orogyy and JenTLEMAN in 
the King's Bench, divers Points were 


JT is to be obſerved, that the words of a writ of right direct- LE 

ed to the lord of a, manor are, præcipimus tibi, quod (a) ple- () r. N. B. f. 
um redtum teneas A. de B. de uno meſſungio, c. And the words 1. C. Reg. Org. 
of a writ of Fufticies arſe Rex vic 8. ſalutem. Prac. tibi a. 1. 5 | | 

„ (3) Fufticies I. qued juſte & fine dilatione reddat B. 201. and ſo 6 fl. Reg. 
r. of other writs which are vicountiel, So the writ. of Right Orig. 139. a. 


iſ le) Cloſe is directed to the lord of the manor 3 Præcipimus tibi (e) F. N. B. f. | | 
e- quod ſecundum. conſuetudinem manerii, &c. plenum reftum teneas, Oi * _ | 4 
ad Sc: de uno meſſuagio. And the writs, are in the ſame. words a 1 
Ws when they are directed to the Bailiffs of a manor, &c. And ; 
be upon the words aforeſaid it was objected, that in ſuch caſes j 
nd the lord, or the Bailiffs, or the (d) Sheriff, are judges, for (7) 9 E. 4. 3. b. | 
er, they have authority by the King's writ, and the writs are pl. 9. 43 
he directed to them, and not to the ſuitors, and therefore it ö 


e vas faid, that the difference is when the plea is in ancient 
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| Cro, Jac. 582. 


Co. Lit. 58. 


5 lord of a manor, or the Bailiff, or Sheriffs are judges; but be 
( Sup. 


Ig Co. Lit. 
117. b. 288. b. 


1. 18 
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ol » 


Covrt-baron 
county-courr.. 


(a) 4 Co.'33- b. 


J ENTLEMAN'S' Cafe. * Part VI. 


demefne, court · baron, or county - court without writ, there 
the (a) ſuitors are judges; but when the writ is directed to 


8. Co: 60. b. the lord, or Bailiffs, or Sheriff, by which they only are com- 


9 Co. 48. b. 


49. 2. 


Godb. 49. 


7 Roll. 543. 


4 Inſt. 266, 268. 


7E. 4. 23. a. 


1 Mod. Rep. 171. 
12 H. 7. 16, 17. 


(3) 31 E. Js Re- 
torn, 17. 


manded to do right and juſtice to the parties, there they are 
Judges. .. Alſo it was ſaid, that by force of Juſticies a plea 
may. be held in the county above 40 8. and therefore it is rea · 


ſon that other judges ſhould be appointed than the ſuitors, 


who de , communi jure are judges of ſmall things under 408. 
And to this purpoſe are ſome opinions in temp. Ed. 1. Tit, 
Det. 177. 21 Ed. 4. 66. b. & (6) 21 fl. 6. Tit. Retorn. 1). 
21 H. 6. 34. 2. 44 E. 3. 10. where (c) Finchden holds, 
where the admeaſurement of dower is made before the ſhe. 
riff, the ſheriff is judge. But on good conſideration of all 
the books it was reſolved, that in none of the faid caſes, the 


the plea held by writ, or without Writ, the (4) ſuitors are 


| judges. And the reaſon why the writ ſball be directed to the 


| Sheriff, &c. is becauſe the court-baron is the lord's 
court, and the county-court is the Sheriff's court, and there. 


fore it is great reaſon that the writ ſhould be directed to him 


to whom the court by law belongs, to the end he ſee two 


things performed: x; Ta bold his courts, that juſtice and 


right be therein done to the parties. 2. That he be anſwered 


the profits of his court which belongs to him. But jet in 
caſes when they hold plea by force of the King's writ, it doth 


(e) co. Lit. 
260. a. 

(0 1 Med. 
Rep. 171. 


„N. 
(i) Reg. Orig. 
15. A. f 


net change the nature nor the juriſdiction of the court: for as 
theſe without writ are not courts of record, ſo when the plea 
18 held by writ, the (e) courts are ſtill of the (f) ſame na. 


ture; for upon a judgment given in both caſes, a writ off) 
falſe judgment lies, and nor a writ of error: but if the writ 
which is of record ſhould conſtitute a new judge, viz. the 


lord in the one cafe, and the Sheriff in the other, then the au- 
thority of the judge being by the King's writ, which is of re- 


cord, the court as to this purpoſe would be alſo of te- 


cord, quod eff perſpicue falſum. For without queſtion, as it 
appears by the regiſter (%) F. N. B. and all our books a writ 


of falſe judgment lies in ſuch caſe, although the plea be beld 
by writ. Alſo the King's writ cannot alter the juriſdiction of 2 


court · baron, county, hundred, &. which are all courts by the 


commonlaw, and have judges authoriſed and appointed in them 


by the law, and therefore all things determined in thoſe courts 


ought to be determined by the judges of the fame courts; but 
it is true, the King may create a new court, and appoint new 


Judges in it; but after the court is created and eſtabliſhed, the 


judges of the court ought to determine matters in it; and 
therefore neither the lord of ancient demeſne, nor of a couft- 


baron, nor the ſheriff in the county- court, &c. when the 


plea 


2 CD 09 wm 0. Wer 0 CD ee ep Y 


hundred court the ſuitors are judges, and ſo the law is well 


Part VI.  Jenritman's Caſe, we”: 


plea is held by writ of right, juſticies, (a) admeaſurement, (a) 4 lat. 266. 
&c. are judges, but the ſuitors, who are by the common law 
the judges of the court. And therewith agree the books in . 
1 H. 6. 35. 39 H. 6. f. a. 7 E. 4. 28. a. 6 E. 4. 3. b. 12 Hl. , 

7. 16, &c. And obſerve well the words of the writ in the 

regiſter, 10. b. Rex ſectatoribus cur” FJ. manerii de G. quæ e 

4: antiguo Dominico coronæ Angliæ, ut dicitur, ſalutem. Cum 

ſecundum legem & conſuetudinem i 3 maneria, que de hujuſ- 

modi antiguo Dominico coronæ Angliz exiſtunt hactenus, ut Uici- 

ur iſſtat in plaritis in curia corundem maneriorum pendenti- 

bus, cum ad judicium inde reddendum ſit placitatum, ſectatores 


 bujuſmodi curiæ ad judicia in placitis inde reddend lictts proce- 


dere debeant & conſueverunt” totis temporibus retroactis. And 
there it appears, that the plea did there depend by a petit writ 
of right cloſe, &c. Vobis mandamus, &c. ad judicium inde red- 
dendum cum omni celeritate procedatis, &c. by which it appears, 
that although the plea is held there by writ, yet the ſuitors are 
only judges. It appears alſo by the ſaid books, that in an 


reſolved in a caſe, wherein there was variety of opinions in 
our books. But in ſome caſes, the Sheriff is conſtituted judge = 
by Parliament, as in (5) rediſſeiſin by the ſtatute of Merton, (5) 4 faft! 266. 
c. 3. And all his proceeding: by force of that act, is of re- 25 ü 
cord; and a writ of error lies on a judgment given againſt oe mov ned 
him, &c. Vide 44 E. 3. 10. In a court of (c) pipowders the (e) 1 Bult. 220. 
ſteward is judge, 6 H. 4. 3. acc. 7 E. 4. 23. a. In (d) the 1 C. 72. a- 
leet the Steward, and in the tourn the Sheriff is judge, 10 H. Se F 
6. 7. 7 H. 6. 12. 12 Hf. 7.15. In the court of (e) mar- (T) U Co. 21.0. 
ſhalſea, the Steward and Marſhal of the King's houſe are * = 
judges, 19 E. 4. 8. b. F. N. B. 241. B. 20 E. 4. 16. b. 7 H. 209, 270, 217, 
b. 30. 4 H. 6. 8. Artic. ſuper Chartas, (f) cap. 3. on. Heb. 335. 
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| 52 Co. Lit. 


| (oO. Bent. . 


20, 1. — wh 


pl. 97 Co. 
28 


Eat. 4 A 


179. 
179. 4. — A. 


'2 Any e 
2 25 . l 


Orbis. 


Lit. 165. b. 
169, 187. a. 
Kelw. 16. b. 
Moor 203. 

(e) 2 Roll. 225. 


Co. Lit, 169. As 


187. b. I And. 


Dy. 17 is _ 43» 
„ 


Moor = 
I Leon. 103. 


Cro. El. 95. 
1 ſect. _ 


182. a, 


MORRICEs 


gel. 27 Elie. " 


In the Common Plets, 


ETWEEN "Stmich and Mortice; the edfe wis loch, bi 
| t.tetants are with warranty, and partition was made 
— them dy judgment in a wit of Partitione facienda, by 
force of the | ſtatute of (a) 31 H. 8. cap. 1. Afid it was ad- 
. judged that the warranty 1 — becauſe by the King's 
- writ they are compellable by the ſtatute, (to which every che 
is party) to make partition, and the party Has purſued his re- 
metly according to the act, and therefore none can have wrong 
+ operation of the ſtatute, to which every one is party: 
they had made partition by deed, by conſent, after the 

fold: —— og freer they were eompellable by writ to make 
partition, yet — as they had not purſued the ſtatute 
to make partition by writ, therefore ſuch partition doth remain 
at the common law, and by conſequence the (5) warranty is | 
gone, as it is agreed in 29 E. 3. Tit. Warranty 70. And it 
was reſolved, that after the ſaid ſtatute, although now joint- 
tenants are compellable to make partition by writ as coparce- 
ners are, yet they may not make partition by (c) parol as co- 
parceners may by the common law; and the reaſon was, be- 
cauſe the ſtatute doth not extend to any partition, but by a 
writ de Partitione facienda only, but leaves all other partitions as 
they were before. And it was ſaid, if there are two joint-tenants 
with warranty, and the one diſſeiſes the other, and the difſeiſec 
brings an aſſiſe, and on his prayer has judgment to recover in ſe- 
veralty, in this caſe the warranty is gone : for although he has 
partition by judgment, yet he who is bound by the war- 
ranty is not party, or privy, or conſenting to it, as he is 
when the partition is made by: force of the act 1 Par- 
— amen 


part VI. Morkice's Caſe. 

- "ment. Note reader, although ſome books are, that judg- 

pn ſhall be given to hold in (a) ſeveralty in the caſe of 

joint-tenants, as 10 E. CO 40. & 10 Afl. P · 27.17. yet I con- 

ceive it will be hard in law to maintain the judgment; for 

1. the plaintiff in aſſiſe ought to recover according to (6) his 

plaint, and that is of nothing in ſeveral. 2. He ought to re- 
cover in the aſſiſe by view of the recognitors, and they have 

not the view of any thing in ſeveralty.. 3. 1t will be to the 

plaintiff's prejudice as well for the ſurvivor, as for warranty 

and the like: and therewith agreeth 21, 28 Af. p. 35. where 
the caſe was adjudged not upon any opinion at the aſſiſes but 

upon adjournment into the Common Pleas, and there ad- 

judged that the plaintiff ſhould recover generally, although 

the plaintiff himſelf prayed, that the judgment might be, that 

he ſhould hold in ſeveralty; for the prayer of the party will 


ot alter the judgment of the law in ſuch caſe. 


Hil. 29 Eliz. 


1 in which burglary was excepted. In this term it was aſked 


Tn general pardon of 28 Eliz. pardons all felonies, &e. 
of all the judges of England, if the attainder of one for burglary 


is now altered by the judgment, and become of record, and 
thereby the offence utterly extinct; and then it is not (by the 
name of burglary) excepted, and by conſequence he who is 
ſo attainted of burglary ſhall be pardoned. - But it was reſolved, 
that the attainder was excepted; for if the burglary be excepted, 
although it doth not appear to the eye of the law, but ſtands in 
doubt, and is left to trial, whether it be burglary or not, a for- 


b.&.4 PW... __ * 2 hn _ A N 


4 
(a) 19 H. 6. 


45. a. Br. Pin- 
tenants 43. | 


Br. Partit. 16. N 


(5) Co. Lit. 

197. d. [ 

5 H. 5. J. b. 

11 E 4.8. by 

Huſſey. 

40 E. 3. 41. b. 

per Candiſh, 
E. 4. 10. 

- E. 2 48. b. 

per Wilby. 

7 Aſſ. 10. 

7 E. 3. 40. % 


CASES of PARDONS. 


3 Inft. 234+ 


be excepted? And it was objected, that by the attainder and 
judgment the offence of burglary which was but matter in fact, 


Hale's pl. cor. 
net. EDD 
3 Inſt. 234. 23%. 


tori, when the burglary appears of record by judgment of law, 
it ſhall be excepted. And it was ſaid, that the burglary was not 
es 2 e oo 


Latch 22, 147. 
" x Sid. 164, 1 
Palm. 412. 

Owen. 37. 


Con: BL $4, 37% were pardoned before the 14th day of Feb. then laſt * 
N. 1 Sid. 222. x. 74 | _ i 1 75 
The caſe of Bur- and it was faid that before the pardon, crimen adulterit p 
ton is ſaid to 
Have been often 
denied. 


cepted, he ſhall be diſcharged, for petit-treaſon is murder and 
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4 5 
.ektina, but had received ſuch judgment (by which it is ms. 
nifeſt) as the law requires, which judgment ſo long as it re. 
mained in force, the offender cannot be called in queſtion for 
Ms; the burglary, becauſe the courfe of the law has had its end; 
l but that don't prove but that the offence of burglary remains, 
(a) Br. Deſeaſ. . as in 20 Aſſ. p. 7. (a) A. was bound in a ſtatute of 291, ty 
Br. Debt 133. B. B. ſued execution, and the land of A. was delivered to B. 
: in execution until he had levied the 201. and afterwards B. 
made a defeaſance to A. by indenture, that if A. paid him 
| _ 81: at a certain day, that then the recognizance, viz. the ſta. 
1 Co. 113. tute of 201. ſhould be void: and it was adjudged that altho 
| the ſtatute was executed, yet the deſeaſance of the ſti. 
tute is: ſufficient in law to defeat as well the ſtatute as 
the execution upon it ; for the ſtatute is the foundation of the 
whole, and therefore if that is defeated, all which is built 
upon it ſhall be defeated alſo. So in the principal caſe, alths 
the jury have found the priſoner guilty of burglary, and there- 
upon he has judgment : yet the offence of burglary is the 
foundation of the whole, and therefore if that is excepted, the 
whole proceeding upon it is excepted, Alfo ſee in my laſt 
(3) Latch81, Reports, where = the exception of the offence in the gene- 
. ral pardon, all {5) dependants upon it are alſo excepted. 401 
->6"4 yet if a man () be attaintedof St by judgment, outlawry, 
Palm. 412. or abjuration, and afterwards the King pardons generally the 
Hob. 82. felony, it is nought worth, but the reaſon thereof is hot be- 
* 7% cauſe by the attainder the felony is extinct, but becauſe the K. 
de) Stamf. Cor. is not truly informed (as he ought to be) of the true ſtate of 
10. b. the caſe, for peradventure if he had been informed of the (4) 
| 2 238, truth, and of all the proceedings, he would not have pardon- 
Owen 879, Edit. Vide ꝙ E. 4. 28. a. & 4 E. 3. Coron, 124. 11H. 4 
| (8: 13. 16, 41, 48. Stamf. 102. b. But if a man be (e) attainted of 
17 Co 13. felony, and the King pardons the attainder, and the execu- 
(e) Fitz, Chart. tion of it alſo, the pardon ſhall be diſallowed, becauſe the K. 
26. don't pardon the felony by expreſs words, as it is adjudged in 
_ _ 1 8H. 4. 22. b. which proves that the felony remains. But 
r. Chart. de | g 8 5 
Pardon 13. 33 H. 8. 50. (f) If murder or petit - treaſon be made high- 
Br. Appeal 27. treaſon, thereby the murder or petit - tteaſon is extinct, for 
95 Dyer 50. high-treaſon doth (g) drown every leſs offence. Vide M. 6 
00) Stile 347. & 7 Eliz, Dyer 235. (0) If a man kills his maſter, and petit- 
(6) Dyer 234+ treaſon is pardoned by the general pardon, and murder is ex- 
pl. 19. 


more. Vide 20 Eliz. 135 Dyer. One Burton, Parſon of li- 
bock in Leiceſterſhire, was deprived, anno 12 Eliz. for (1) 
* adultery committed anne 11 Eliz. And afterwards by the 

general pardon 2 April 13 El. the offences of adultery inter alia 


tranſroit in rem judicat', and therefore the ſentence remained 
05 „ 7 ew 


* 


"=o yup 
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in force ; and it was ſtrongly urged, that the ſentence ſhould 
pot by the relation of the ſaid pardon be made void, but at the 


moſt voidable, and therefore, urtil it be reverſed by another 
ſentence, the deprivation ſtood in force; and he who was af- 
ter his deprivation admitted, inſtituted, and inducted, re- 
mained Parſon till the firſt ſentence by another be annulled ; 
but it was anſwered and reſolved, that the ſaid Burton who 
was deprived, by force of the ſaid pardon, is now become 
Parſon again without any ſentence, declaring the ſaid depri- 
ration to be void; for by the pardon, the adultery, which was 
the cauſe and foundation of the ſentence, is diſcharged, and 
by conſequence all that ſtands or depends upon the ſame 
ſoundation, is alſo diſcharged. And no laches was in the 
Parſon, or fault in pleading ;' for at the time of the ſentence 
he had not any matter in difcharge, but it came ex pof? facto, 
by relation of the general pardon and by judgment in law, and 
therefore the validity of it ſhall be diſcuſſed by the judges of 
the law, and the party deprived ſhall not be driven to a ſuit in 
the Eccleſiaſtical -Court to have redreſs there. So it ſeems if 
one be attainted of felony, and afterwards by relation of a ge- 
neral pardon the felony is pardoned, that he ſhall be diſ- 
charged, for he has not any remedy by error, or otherwiſe to 
reverſe the attainder, , ; 
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A RUNDE L's Caſe. 


Trin. 36 Eliz. 
In the King's Bench. 


OHN ARUNDEL, Eſquire, was indicted of the murder 

of one William Parker, and the murder was alledged to 
done apud civitatem Meſimonaſterii in comitatu Middleſex, 
Mz. in quadam platea ibidem vocat' King: ſtreet, in parochia 
Jafie Margaretæ in eodem comitatu Middleſax: and to this 
indictment Arundel pleaded not guilty, and for the trial 
of this iſſue a jury was returned de viceneto civitatis 
Weſlmonaſterienſis, and the jury found the defendant 
guilty. And it was ſhewed in arreſt of judgment that 
tie venue ought to have been out of the Kar and not 


ot 
Cc 25 


10 


Cro. EI 41, 729. 

LON 119. d. 
lob. 82; 293. 

Moor 132. F 


Plowd, 40 14 2, 


Moor 594, 593. 
Goldſb. 133. 
Co. Lit. 12 5 a. b. 
3 loft. 137. 

2 Roll. 620, 62 1. 
Cro. Car. 164. 
165. i 
1 Bulſt. 126, 
229, 12S. ©. 
1 Brownl. 190. 
1 Jones 171, 
Velv. 137. 
Hard. 18. 


ArxunDeL's Caſe, Par, 
this doubt all the juſtices met at 
| f the city. And upon thi uments, 1. hey reſolved, 
Serjeant's-Inn, * — de out if fuch place, which by - 
| | | trial ſhou | | d moſt certain know edge 
(a) 7 Co. 9 8 that every (a) have the beſt an i pan be Wor e 
Co. 25. b. of law can Ik treſpaſs 8 
1 Hard. 18. 5 E.4. pry apy as in 22 E. 4. (5) wit te ee the venue ſhall 
110. b. : ) town, and no ſuch tow 3 but if treſpaſs be brought 
5 ev) . wb of the body of the county ; be pleaded as to one of 
| 10 Co. Lit. 125. in (e 5100 towns, and _s we 2 bk town; for ak 
„„ enue ſhall be out o any other action be 
8 1 Bult. 127, them, the e- And if treſpaſs or any Se ut ofthe 
| | Gt able moſt . &c. the venue ogy in (f ) a town, 
ö 12 4 brought - (9 the manor be alledged A the m anor (for 
3 755 2 | Manor * — the town is more rig enue ſhall come out 
A 7-09" wn extend into many towns) the b. 11 H. J. 22. b. 
Go. Lit. 25. b. . as it is held in 6 ES Tit. Trays 
| Cro. Jac. 302, © > u B8. ©: 36, 8 ee Db iſh ſhall be 
„ . 4. 20 | the pari 
bY beg 9 Ed. 4. 580 fake 1 for this cauſe the 
"a 93, Ke. more certain than the go” 4 ity. And al. 
1 intended to be more Dariſh than of the city 
I Jones 320. _ intendge I be rather of the part f d may comprehend 
. pcs hs riſh is a place uncertain, anc Ed. 4. 20, 125. 
S 1. 621, though a pa it 1 held in 4 Ed. 4+ 41. 5 Yet when a 
; ; „ 4 en. O. 3 0 | he venue mall! 
Co Lit. 125. 22 Ed. 4. 2 357 be in a City, there t d it ſhall be 
I Bulſt, 127. riſh is alledged to 3. 8. 7 H. 6. 38. andi 0 
7 gn * 4 of the (g) pariſh, = ns the city. And qty x 
Hob. 284, .ou hat the pariſh is leſs l ient, and a new 
(g Co. Lit. intended ˖ 1 d that the trial was inſufficien » 
4 "0 it was awarde 


1s 11 never 
I in, for his life was nen 
ire facias awarded to try the iſſue again, fo 
157, 164, 265. ire fac 
Cie. Jac. 263, 


9 A. 
L . ESC 1 
in jeopardy. £< 2. 4. ans A: 8 . 
308, 340, 341. 2 5 


11 Co. 25. b. e . Or ; by. 1 1 — ao — 
2 Inſt, 669. e CE as ER 75 e 
__ Godb, 335 REINER 3» 8 : | 4 | 
| Moor 559. | | 
Mich. 36 & 37 Eliz. 
e 5 45 
In the King's Bench 55 
on oY. | 5 | leaſe 
„ 1292 lared on à le 
„ IN an Ejection- ns, £ os hat” quality apogee 5 
N by A. and B. 4 viz. That A. 
oi Jones 3 rors gave a ſpecial verdict, 
5 


| both by 
£ hat they 2+ A 
. B. in tee, and tl . nd that 0 
F r 
Cre J, deed Om 5 fe was alive; and whet he ;ury doubted; 
Oo. va the bee —— = leaſe of both or not, the j and 
| adjuiged in Uw, 


2 Wilſon 23 


| firmation of A. according to the opinion of Dyer and Brown, 


Patt. VI. TREPORT's Caſe, . — 4 5 


and it was reſolved, that preſently by the delivery of the deed | 
it is the leaſe of A. during his lite, (a) and the confirmation () t Roll. Rep; 
of B. and after the death of A. it is the leaſe of B. and the con- dez. I Ren- 
Plow, 59, 140. 
Mich. 6 & 7 El. (5) 234, 235. And becauſe the pl. had de- one * 
cared on a joint demiſe of A. and B. it was adjudged againſt Lane 5 ad 
the plaintiff. It was alſo held per curiam, that if (c) leſſee Cro. Car. 285, 
for life, and he in remainder or reverſion in fee make a feof. 6. | 
by deed, each of them gives his eſtate, viz. Ieſſee for life his 27 H. 8. 13, a 
eltate by livery, and the fee-ſimple doth move and paſs from 2 Roll. 64. 

him in remainder or reverſion. But if it was by parol, then Abr . 

it ſhall be the teoffment of him in remainder 6r reverſion, and 2 Bulfl. 44, 

the (d) ſurrender of leflee for life, for otherwiſe nothing ©: Lit. 45.2.47, 
would paſs by parol. And it was held by them, that in the; 9 ＋ 1 
caſe at bar, although the leaſe was by deed indented, it ſhould (3) 8 
be no (e) concluſion; for when the deed enures by paſſing of Co. Lit. 45. a. 
an intereſt (as in the caſe here it doth) it ſhould not be taken Be, S 5. 
for any concluſion, no more than the leaſe for years of leſſee . 1 Noor 3s, 
for 5 1 indented ſhall be an eſtoppel after his death, be- (c) 1 Co. 76. b. 
caule at the commencement it took effect by way of paſſing of 72.74% 
an intereſt. And Popham Chief Juſtice faid, 15 Lane 157 — 8 Tha. 8 
life, and he in reverſion make a gift in tail rendering rent, Py- 358. pl. 48. 
the leſſee ſhould have the rent during his life; for the making * 
of a greater eſtate than he has, is not any forfeiture, becauſe Dyer ng | 


he Joins with him in reverſion. And if tenant for life, and (F) Poph. 57. 


be in reverſion had made a feoffment by deed at the common 


law, (g) the feoffee ſhould hold of the leſſee for life during A cn x: 
is life, Nota n.. Ps Ribas 


cem Norf”, by Thomas Eden, and William Franklyn, } 


ll 


Mich. 36 & 37 Kliz. 


In the King's Bench: 


AFOTE, Mich. 31 & 32 Eliz. Rot 365. In the King's 


bench in treſpaſs quare clauſum fregit apud Marthan in 
againſt Edward Brown ; the defendant pleaded that the Q. 


was ſeiſed in fee in right of her crown, and by her letters pa- 


tent under the great ſeal, bearing date at Meldball in cam 


64 Doct. pl. 
307, 308, 352. 
Hard. 158. 

2 Sid. 145. 
Cro. Jac. 375. 
_ Plowd. 231. b. 


232. As 


260. a. 
Hob. 1565. 
a (5) Hard, 158. 


Hob. 147, 156. 
Co. Lit. 12 5. a. 


260. A. N 
4 Co. 71. b. 
Doct. pl. 308. 


2 Cro. 376. 
8 16 H. 7+ II. b. 


Eſſex*, &c. conceſſit tenement” præd in quibus, c. cuidam 
J. B. &c. The plaintiff took iſſue, quod non conceſſit tent- 
ment præd per prædictas literas patentes. And this iſſue was 
tried in the county of Norfolk where the land lay, and not 
where the letters patent bore date, and the jury found for the 
plaintiff and it was moved in arreſt of judgment, that it ought 
to have been tried where the letters patent bore date; & non 
allocatur per curiam; for the letters patent being matter of fe- 
cord, and ſhewed to the coutt under the great ſea], cannot be 


denied, nor can the party plead nul ziel (a) record, againſt 


them being ſhewed under the great ſeal, and therefore the ef. 
fect of the iſſue of (5) non conceſſit is, that the Queen had no- 
thing in the land, or that the tenements did not paſs by the 
letters patent, in which caſes it ſhall be tried where the land 
lies; and ſo it was adjudged. Vide 1 (8) Eliz. 253. Dy. 3 
Mar. 129. 17 Eliz, 332. ; 
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*COLLIER's Caſe. 
Hill. 37 Elz. 


In the Common Pleas. 


JETWEEN (e) Collier and Walker, the caſe was ſuch; 


Ha a man has iflue a daughter, and by his will in writing, 
deviſes"part of his land to his daughter, and the other part to 
his wife for life, with the profits whereof ſhe ſhould bring up 
his daughter, and that after his (her) death it ſhould remain 
to his brother, paying to one twenty ſhillings, and to others 


{mall forms, amounting to 458. in all, and that the land was 


of the value of three pounds per annum. And it was adjudged, 
that the brother had the fee -ſimple. And this difference was 


taken and re ſolved in this caſe; that if the deviſe had been to 


the brother of the land, to the intent that with the profits he 
mould educate: his. daughter, or of the profits of the land 
pa to one ſo much, and to another ſo much, that is but an 
ellate for life; for he is ſure to have no loſs, So if land be of 
the value of three pounds per annum, and he deviſe that he 
ſhall pay for it 20 ſhillings, or 30 ſhillings, or 40 ſhillings, 
or 50 ſhillings per annum to another, it is but an eſtate for 
hfe; for he may pay it out of the profits, and is ſure to have 
50 loſs. But in this caſe at bar, after the payment he may 


die before ſatisfaction; and therefore it is a fee-fimple; for 


the law doth intend that the deviſe was for his benefit, and 
not for his prejudice. And by this difference you will better 
underſtand the books in 4 E. 6. (c) Eſtates 78. 29 H. 8. 


Teſtament 18. YI IG 


[See Rep. Queen Anne 102 to 104, and 208, where a 
deviſe on condition, Sc. of paying, &c. gives a fee by im- 


% : 


pueation.J ) 


* 6 Mod. 117, 


113, 253. 


R. Q. As 103. 


(a) Cr, El. 378. 


Swinb. 113. 

(5) 3 Keb. 96. 
1 Mod. Rep. 63. 
Lit. Rep. 2 59. 


Cro. El. 204, 


205, 497, 498. 
Carr, of 0 

2 Jones 107. 

3 N 
yer 371. pl. Ge 
Br. NC. 12 * 
Co. Lit. 9. b. 
Hob. 65. | 
Cro, Jac. 416, 
527, 600; _ 
Godb. 280, 281. 


2 Roll. Rep. 80. 
Moor 464, 8 52, 
$53 


Bulſt. 194. 
ridg. 85, 138. 
3 Co, 21. a. 
2 Leon, 114. 
Cro. Car. 153, 


159, 369. 


Latch. 9. 1 . 
O. Benl. 24, 25 
(c) 3 Co. 21. a. 
Cro. Jac. 416, 


527. Co.Lit.g.b, 


Swinb. 118. 
Cr. El. 105. 
3 Bulſt. 194. 
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WIL D's Caſe. 
Hil. 41 Eliz. 
5 b 
In the King's Bench. ,, . 
Ae }. A 43% PAPIT Li 5 Conge 3 " 

. "A: . 4 —— . Ft « 

— LS 67 Yip fn. 24 # Wu | "7 544.4 n 
| Moor 39%, TTL: 37 Eliz. in ejectione firme between Richardſon and d 
_ Goldlb. 139. Yardly in the King's Bench, on not guilty pleaded the ſ 
e 1 jury gave a ſpecial verdict to this effect. Land was deviſed to fi 

Lucas 336. A. for life, the remainder to B. and the heirs of his body, the Wl 1 
| Caſes in Law, remainder to“ Rowland Wild and his wife, and after their | 
* 8 % deceaſe to their children,” Rowland and his wife then hay- t 
1 3255 5 ing iſſue a ſon and daughter; and afterwards the deviſot died, t 


; Lev. 434 and after his deceaſe A. died, B. died without iſſue, Rowland 
alk. 224 and his wife died, and the ſon had iſſue a daughter, and died; 

1 if this daughter ſhould have the land or not, was the queſ 
tion; and it conſiſted only upon the conſideration what eſtate 

(a) Bridg 8586. (a) Rowland Wild and his wife had, viz. if they had an eſ- 
Octo. El. 10, 121, tate-tail, or an eſtate for life, with remainder to their children 
Cro. Jac. 416. for life ; and the caſe for difficulty was argued before all the 

1 Balg. 227: Judges of England; and\it was reſolved, that Rowland and 

3 Keb. 42,95, his wife had but an eſtate for life with remainder to their 

99 children for life, and no eſtate · tail. And in the (6) con- 

. 0 Care. „ ſtruction of this will, the Judges did firſt conſider the judg - 

Ceo. El. 696, ment of the common law, if the conveyance had been made 

| + by the deviſor in his life. And, 2. the reaſon and cauſe 
. that the judgment ſhall not be according to the rule of 
B law: and it was reſolved, without queſtion, that at the 
; common law they had but an eſtate for life, the remain 
der to their children for life. Then what ſhall be the rea- 
ſon and cauſe to give them an eftate tail by conſtruction 

in this caſe? It will be anſwered, the intent of the teſta · 


A . . = &A oy Fay ww $5 


AB (h Cro. El. 696, tor. But it was; reſolved, that ſuch (c) intent ought to be 0 
Þ | 74s: IP ' manifeſt and certain, and not obſcure or doubtful: for at e. 
Sto. Jac. 416. the (4) common law lands were not deviſable (but only by cuſ⸗ » 

Ero. Car. 369. tom, and that in ancient cities and boroughs, of houſes and it 


8 ſmall things) but by the. ſtatute of 32 & 34 H. 8. all lands 
Co. Lit, - 1.2, according to the purview thereof are deviſable, a” 


1 
| 
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vas requiſite to it. Alſo if a man who had lands by deſcent, 


vords only of the deviſor ought to make it an eſtate-tail 


® 6 Gw A. +?» Ob 


vere made to the great diſadvantage (a) of heirs at the com- (a) Co. Lit. 
non law by wills for the moſt part made in extremity of ſick- . l. Cr. Car. 
neſs, and that utterly againſt the rule and reaſon alſo of the &,%,826.,46,, 
common law; for the ancient common law did favour him 268. 1 San. 185. 
who the common law made heir, becauſe he was to fit in the _ 13- pl. 22. 
ſeat of his anceſtor, and to ſerve the K. and commonwealth Poor 774 

in as good eſtate as his anceſtor did, And therefore it appears 

by Glanvile, who was Chief Juſtice in the time of H. 2. lib. 

7, cap. 1. fol. 44. that every freeman without the aſſent of 

his heir might diſpoſe of a reaſonable part of his Jands with 

his daughter in frank-marriage, for the advancement of his 

blood, or to any ſervant in recompence of his ſervice, or in 
frankalmoigne to any religious houſe to have divine prayers : 

made for bim. But all this he ought to do in (5) health; he Ty SS . | 
not in extremity of ſickneſs, to the end that ſuch gifts ſhould b. B. 1. 
not be made more out of rage and fury of mind, than of good 

diſcretion, and fo his gift might exceed meaſure. But if any 
ſuch gift which was made in time of fickneſs ſhall be good and 
firm in law, the conſent and confirmation of his next heir 
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had iſſue many ſons, he could not have given any of this land | 
to any of his younger ſons without the conſent of the eldeſt, 

to the end that the father, who for the moſt part bore moſt (c) (c) Cr. Car 369. 
affection to the youngeſt ſon ſhould not diſinherit the eldeſt. 

But of his land which he had acquired by his own purchaſe, 

he might have given a part to his younger ſons; and if he had 

not any iſſue, he might have given all of it to whom he pleaſ- r 127. 6 

ed. And all this appears in * Glanvile, by which it appears, . -. 
that the ancient common law did (always) reſpect the heir at fol. 44, 45. 
common law. Then in the caſe at bar, foraſmuch as by the 

judgment of the common law on the like words in a convey- 

ance, it would be but an eſtate for life, the remainder to their 

children for life, thence it follows, that the intent and not the 
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tain, and ſo expreſſed in the will: and in this caſe no ſuc „ 
intent appears; for peradventure his meaning was to agree 1 
with the rule of the law; and therefore this difference 5 = 
was reſolved for good law, that if A. deviſes his lands tag - . = 
B. and to this children or iſſues, and he hath not any ue) fee 1: 4550. A. nh 
at the time of the deyiſe, that the ſame is an eſtate- tail N | . = 
for the intent of the deviſor is manifeſt and certain that his 1 Bulſtr. 62, = 
children or iſſues ſhould take, and as immediate deviſees they Lit: Rep. 8,259, 
cannot: take, becauſe the are not in rerum natura, and by 3 pore | 
way of remainder they cannot take, for that was not his Swinb. 120. 
intent, for the gift is immediate, therefore there ſuch Carter 183. 
% PSY 5 os e words © El. 12143344 
KS. te -- ETON ERA. | 


in this caſe. 'Then this intent ought to be manifeſt and ack i 


Sir Fpwarp CLrne's Caſe. Part VI. 


Lucas R. 376, words ſhall be taken as words of limitation, ſcil. as much a; 

* 3 heme children or iſſues of his body; for every child or ifſue ought 

23 do be of the body, and therewith agrees a caſe, Trin. 4 Eliz, 

reported by Serjeant Bendloes, where the caſe was, that one 

9 1 Bul?t, 219, deviſed land (a) to huſband and wife, and to the men- 

Ne 39, * children of their bodies begotten,” and it did not appear in 

9 4 bh the caſe that they had any iſſue male at the time of the deviſe; 

1 Vent. 227731. and therefore it was adjudged that they had an eſtate- tail, to 

; 1. 8. them and the heirs males of their bodies: but if a man deviſes 

Owen. 148, land to A. and to his children or (6) iſſue, and they then have 

Moor 397. iſſue of their bodies, there his expreſs intent may take effect. 

(5) Cr, El. 743- according to the rule of the common law, and no manifeſt and 

certain intent appears in the will to the contrary. * And there. 

fore in ſuch caſe, they ſhail have but a joint eſtate for life, 

But it was reſolved, that if a man, as in the caſe at bar, de- 

viſes land to huſband and wife, and after their deceaſe to their 

children, or the remainder to their children; in this caſe, al- 

le) Moor 220. though they have not any child at the (c) time, yet every child 

which they ſhall have after, may take by way of remainder, 

| gaccording to the rule of the law; for his intent appears that 

Vice 1 Vent, their children ſhould not take immediately, but after the de. 
229, 4! ceaſe of Rowland and his wife. Son Fa af, 


2 bops 219, 220, 


. | 
3 Salk, 124. 


m u u 4 W. 


Moor 46, 567. N an aſſiſe by Parker againſt Sir Edward Clere, Knight, 

Cr. El. 87 ff of lands in the county of Norfolk, the caſe in effect 

58 Jae: 9 65 Was ſuch, Clement Har wood ſeiſed of three acres of land, each 

Co. Lit. 215. b. of equal value, held in capite, made a feoffment in fee of 

| Het). 35. Jenk. two of them to tlie uſe of his wife for her life, for ber 

. jointure, and afterwards made a feoffment by deed of the 

Keb. 33. third acre, to the uſe of ſuch perſon and perſons, and of ſuch 

E Bir: Rep: 283. eſtate and eſtates as he ſhould limit and appoint by his laſt 
| 363- Hob. 160. will in writing, and afterwards by his laſt will bs meg 
\ | 4 | | . | 8 bs wh Pet - * ; 8 1 6 
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o the aſe. of his wiſe at ſupra) he could not make uy 
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he deviſed the ſaid third acte to one in fee (under whom the 


claimed.) And whether this deviſe was good for alhthe 
id third acre, or not, or for two parts of it, or void for the 

whole was the queſtion. And in thoſe caſes four points were 

reſolved by Popham Chief Juſtice, and Baron Clark, Juſtices 


ol aſſiſe of the ſaid county, upon conference had with the 


other Juſtices: 1. If a man ſeiſed of lands in fee, makes a 


feoffment to the uſe of ſuch perſon and perſons, and of ſuch pf ne rag 
eſtate and eſtates as he ſhall appoint by his will, that by Tar. p. 


operation of law the uſe doth veſt in the (a) feoffor, and he is («) 1 And. 24. Ae 
ſciſed of a qualified fee, that is to ſay, till declaration and li- Meer 280, 932 
mitation be made according to his power. Vide Lit. fol. r09. ; 


516, 567. H 
| | l 29349. Co. Lit. 
2. When a man makes a feoffment to the uſe of his laſt will, 171. b. 271. b. 


he has the uſe in the mean time. 2. If in ſuch caſe the feof- 19 Co. 85. b. 


ſor by his will limits eſtates according to his power reſerved to 1 288, 
him on the feoffment, there the eſtates ſhall take effect by Ero. Car. 39. 


force of the (b) feoffment, and the uſe is directed by the will; (5) 2 Brown. 32. 


ſo that in ſuch caſe the will is but declaratory : but if in ſuch 1 Bulfir. 200. 


caſe the feoffor by his (c) will in writing deviſes the land it- h e 
ſelf, as owner of the land, without any reference to his autho- Co. Lit. 171. b. 


"rity, there it ſnall paſs by the will, for the teſtator had an Cr. Eliz. 878. 


eſtate deviſeable in him, and power alſo to limit an uſe, and gil Cet. 260. 
he had election to purſue which of them he would; and Hob. 160. 


when he deviſed the land itſelf without any reference to his Moor 262, 967. 


authority or power, he declared his intent, to deviſe an eſtate C 22 


as owner of the land, by his will, and not to limit an uſe ac- 111. b. 271. b. 


eording to his authority; and in ſuch caſe, the land being held Cr. Car. 38. 


in capite, the deviſe is good for two parts, and void for the Hob. 260. 
third part. For as the owner of the land he cannot diſpoſe of 


more; and in ſuch caſe the deviſe cannot take effect by the 

will for two parts, and by the feoffment for the third part; for 

he made his deviſe as owner, and not according to his autho- 

rity, and his deviſe ſhall be of as much validity as the will of 
every other owner having any land held in capite. 3. If a 


man (4) makes a feoffm. in fee of lands held in capite, to the @) _ El. 373. 
| uſe of his laſt will, altho' he deviſes the land with reference 527,777» 


EY hh? p | Hob. 160. 
to the feoffment, yet the will is void for a third part: for a feoff- Moor 516. 


ment to the uſe of his will, and to the uſe of him and his heirs 


is all one. 4. In thgcaſe at bar, when Clement Harwood 


had (e) conveyed two parts to the uſe of his wife by act exe- () er. El. 877. 
cuted, he could not as owner of the land deviſe any part of Co. Lit. 111. b 


the reſidue by his will, ſo that he had no power to deviſe ag 
part thereof as owner of the land, and becauſe he had not (/) (VA) Moor 646. 
elect as in the caſe put before, either to limit it according to . 
his power, or to deviſe it as owner of the land (for in the 

Cale at bar, having, as owner of the land, conveyed two parts 


devi 


192. 


e 
' 


Packman's Caſe, . Plart VI. 
deviſe (thereof) therefore the deviſe ought of neceſſity to enure 


(a) '% Jar 31. as a limitation of an uſe, or otherwiſe the deviſe ſhall be (a 


b) Cr. Jac. 37. 
Ero. El, 877. 


r. El. 4 59,460. 
Moor 396. Co. 
Ent. 37. b. nu. 
30. 3 Keb. 206, 
207. 1 Mod. 


Rep. 63. 
(a) Palm. 412. 
3 Bulſtr. 73. 

1 Roll. Rep. 22 6. 
1 . . 


Er. Bl. 4660. 
(5) Pl. Com. 279. 
2. f 
(e) Moor 396. 

(Ad) 10 Co. 56. b. 
13 El. cap. 5. Co. 
Lit. 3. b. 76. a. 
200. a. b. 3 Co. 
30, 81. a. 5 Co. 
60. a. Co. Ent. 
162. a. Cr. Jac. 
270, 271. Yelv. 


1 Brown]. 111, 
112. Cr. El 234, 
645, $10. Dyer 
295. pl. 17. 351. 
pl. 23. 1 Leon. 
47,308. 2 Leon. 
8, 223 3 Leon. 
57. Lane 47, 
103. Raſt. Frau · 
dulent Dee is 1. 8 | 
Raſt, Ent,207.b, Moor 638. Doct. pl. 220. Latch, 222. (e) Cr. El. 460. Latch. 268. 
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utterly void ; and judgment was given accordingly for the pl, 
for the whole land ſo deviſed. And afterwards on the ſaid 
EY Sir Edward Clere brought a (5) writ of error in the 

ing's Bench, ſed non prevaluit, but the judgm. was affirmed, 


* 
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P AC KMA N's Caſe. 
mn. 37. Eliz, Rot. 466. 


In the King's Bench. 


WILSON brought an action on the caſe on trover againſt 
Packman, and the caſe was ſuch; a man died inteſtate, 
and the ordinary committed adminiſtration to a ſtranger, and 
afterwards the next of kin of the inteſtate ſued a citation in the 
Spiritual Court, to have it repealed ; pending which ſuit, the 
adminiſtrator, to defeat the plaintiff in the Spiritual Court of 
the effect of his ſuit, ſold the goods of the inteſtate to the de- 
fendant: and afterwards the letters of adminiſtration are re- 
voked by ſentence, and the firſt ſentence annulled and made 
void, and afterwards adminiſtration was committed to the pl. 
And it was reſolved that the action did not lie; and theres 
upon the plaintiff diſcontinued his action: and in this caſe a 
difference was taken between this ſuit by citation, which is 
to countermand or revoke the former letters of adminiſtration, 
and (a) an appeal, which always is to reverſe a former ſen- 
tence, for the appeal doth ſuſpend the former: ſentence ; 
_ otherwiſe of a citation: and in this apſe foraſmuch as the 
(5) firſt adminiſtrator had the abſolute ' property of the 
goods in him, without queſtion he might give' them to 
whom he pleaſed. And although the letters of adminiſ- 
tration be afterwards countermanded, and revoked, yet 
that cannot defeat the gift. But if the gift be by 
(c) covin, it ſhall be void by the ſlatute of (d) 13 Eliz. 
againſt a creditor, but it remains good againſt the ſecond 
adminiſtrator ; and if an adminiſtrator (e) waſte the goods, 
and afterwards adminiſtration is committed to another, 


fet 


. I 
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Part VI. PACKMAN's Caſe. | 19 


et any debtee (a) ſhall charge him in debt; and if he pleads 
le laſt adminiſtration Kar. fre to another, the frog may 1 N 2 Wo 
reply, that before the ſecond adminiſtration committed, he 36; 1 Sid. 57. | 
had waſted the goods, Vide 17 Eliz. Dy. 339. (6) the like do ot pl. 
caſe, and 34 H. 6. 14. a. b. Adminiſtration may be granted 39. Hob. 49366. 
on (e) condition and it was holden in ſuch caſe, if ſuch admi- Cr: Eliz. 4 
niſtrator before the condition broke, gives away the inteſtate's FI 7-4" WY 
odds, and afterwards the condition is broke, yet the gift A 03. 
Gands good. And obſerve reader, a manifeſt difference be- 735: b. 143: b. 
tween this caſe, and the caſe of 17 Eliz. For in our caſe the ks _ 
adminiſtration granted was lawful, and the gift alſo lawful, () I Roll. 908. 
and the donee claimed in under the firſt adminiſtration, which Fitz. Adminiſ- 
the ſecond adminiſtrator did intend to countermand and re- 3. 
voke; but in the caſe of 17 Eliz. the ſecond adminiſtrator 
(who obtained the ſecond adminiſtration, by covin had with 
the defendant in the action, without any recital of the firſt ad- 
miniſtration)-did releaſe to the defendant by covin to bar the 
plaintiff of his execution: it is there adjudged, that the ſaid 
ſecond letters of adminiſtration being by ſentence reverſed, 
and declared to be void, the defendant who was party to the 
covin being in execution ſhould not have an Audita querela. 
But that is not to be likened: to our caſe, for there the defend- 
ant claimed by the ſecond adminiſtration, which is declared 
to be void, and the firſt always in force, ſo that the ſecond 
adminiſtration was never lawful ; but in our caſe the firſt ad- 
miniſtration was lawful, until it was countermanded, and fo 
a differenece. Nota bene. e SE I 
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ww. G RE GOR 's Cafe. 
ey 1, oa Ul 
s In the King's Bench. 


Moor 500, 412. "FWREGORY brought a writ of error againſt Blaſhfield, 
(a) 2 Inf. 635. N and che caſe was, that B. brought a plaint in the court 


|  Godb, 169. 


Ser. . of Ludlow (which is a court of record) againſt G. tam pro 
1 Roll. Rep. 91. mim Regina; qumm pro ſeipſo, on the ſtatute of 4 & 5 Phil, & 
2 Roll.Rep.175, Mar. cap. 5. (which ſee in Raſta}, Drapery 135.) which pro- 
410, 423: Pal» Hjbits that none ſhall weave any woollen cloth or kerfies, un- 
29540135. leſs he hath deen apprentice, or exerciſed the trade, de. by fe 
d. xx Co, 59. a. ven years, upon pain of forfeiture” of fuch cloth, or the value 

288 . 1200 of ity the penalty to be recovered by action, bill, plaint, or in. 
481. Moor 412, formation in any court of record, in which no eſſoin, protec- 
600, 1 Jones 186. tion, & c. And three errors were aſſigned; 1. That the ſaid 
— . branch of the act was abrogated and taken away by the ſtat. of 
1 4 e 5 Eliz. cap. 4. Sed non allocatur. For inſpecto ſlatuto, they both 
45) Mo. 412,00. ſtand together. And it was ſaid, that a (a) later ſtatute in the 
Jan, 9, affirmative ſhall not take away a former act: and eo potius if 
Cr. Tl. E. the former be particular, and the later general. The ſecond 
(c) Me. 247,412. error aſſigned was, that the plaintiff by the ſtat. of 18 Eliz. cap. 
3 537- 5. ought to have ſued by (5) original, or by information, and 
-” ae. o it was adjudged, Hil. 30 Eliz. in this court between Wood. 
| Godb. 390 fon (e) and Clark, where the defendant was ſued by bil 
OM . upon the ſtatute of 23 H. 6. of Sheriffs, and adjudged the 
* Aa aQtion did not lie. The third error was, that although Lud. 
x Roll. Rep. 51. low be a court of record, yet it is not ſuch a court as 1s intended 
n by the ſtatute, for ſeveral. reaſons: 1. The courts intended by 


32 Co. 98. Dyer the ſtatute, propter excellentiam, are'the (d) four courts of record 


236. pl. 24. Cro. at Weſtm. which are general courts of record, and therefore 


Car, 112, 113. jt ſhall be in general ſpeech ſo intended; as eſcuage is either 
146. 1 Jones 193. 


Tier. 101. Hutt, incertain, or certain; incertain is ſervitium militare; and cer- 
; 25 Cr, Jac. 53, tain is 3 ſecæ, quia quemadmodum certitudo Jalan 
bg | . cit aca; ium, ita incertitudo facit ſervitium militare : _ : 4 
Cro, El. 1 tleton ſaith, if a man ſpeak generally (e) of eſcuage, it inal 
Vent. 8. Palm. . | 


386. Cawly $2. Jenk. Cent, 223. Plowd, 208. a. b. 4 Inſt. 65, 164, 165. Lit. Rep, 170- Callis 


Lect. 248, 249. (e) Co. Lit. 73. 4. 11 Co. 39. a. Lit, ſect. 98, 99. 9 E. 4. 45. 4. 
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intended 


part VI; GREGOR 's Caſe, 1 


intended (ſecundum excellentiam) in common ſpeech, of the (a) 4 Co. 74. b. 


| moſt excellent ſervice, and that is knight's ſervice for the de- 5 2 
ſence of the realm, and not de ſervitio ſocæ. And 10 E. 4. 11. Hob. 3 | 


4 b. If it be ſpoken (a) of proof generally, although there are 2 Roll-Rep.a2e, 
many. proofs in law, yet it ſhall be intended of the beſt proof, pry 1 8 
ind that is by jury. And 20 H. 6. 17. if it be ſpoken gene- 1 Sid. 8 
rally of the feaſt of St. (b) Michael, where there are two feaſts, 3 Bulftr, 55. 

it ſhall be intended of the moſt worthy and notorious feaſt. og mer Fi 
And 37 H. 6. 20. b. 21 H. 6.8. and 13 H. 4. 4. b. if ſpeech 387, 488. 8 
be of J. S. generally, it ſhall be intended of (c) the father, or El. 723. Moor 

ok the eldeſt ſon, for they are the moſt worthy. And with the 3,7877 
"aſe at bar in effect agrees Mich. 6 & 7 Eliz. (d) fol. 236. 322, 845. nu. 
where any court of the Queen of record, ſhall be intended one 7149. 888. nu. 

of the four eminent and moſt excellent courts at Weſtminſter. 775% * 
2. If the act ſhall be intended according to the letter, ſcil. 5. Cad r. | 
(in any court of (e) record) then the court of Oyer and Termi- (3) TOS 
ner, Gaol-Delivery, Sewers, Sheriffs Turn, Leet, Pipowders, __ 2gH.6. 
and others, will be within the act; for theſe and many others Duc 8 
are courts of record. * ＋ it being left to the conſtruction of 2 PS: pF. 
the law, the rule is, (J) quod verba equivoca et in dubio poſita, . 14% ber. 
intelliguntur in digniori et potentiori ſenſu. 3. The 4 7 > my Os ; 
uſage in all ſuch popular actions or informations has been, 1 Roll. Rep. 51. 
that although the informer tam pro domina Regina quam pro Tae 
ſeigſs exhibits the information, yet if the defendant pleads a 98. Der — * 
ſpecial plea, the ueen's Attorney ſhall only reply. And pl. 24. Jenk. * 
it was intended by the makers of the act, that the ſuit ſhould Sr 288. 

be in ſuch court where the Queen's Attorney may attend, for (0 Plow. act. 


the benefit the Queen ſhall have by ſuch ſuit, and that is in b. Cr. El. 530. 


the four courts of record at Weſtminſter. And for theſe two 10 Co. Lit. 73.4. 
kſt errors the judgment was reverſed. 1 a 2 23 | 


MICHEL. » 


* 1 


(a) Cr. El, x 02. 
1 Bulftr. 208, 
210, 213. a 
4 Inſt. 130. 
82 4 Co. 46. A. 
Co. 12. a. 
10 Co. 6g. b. 74. a. 
208, 209, 210. 
3 Keb. 335. 
2 Inſt. 547,543. 
Inſt. 13 . Cr. 
| I.. 502. 1 Bulſtr. 
208, 209, 210, 
211, 212. 
2 Leon. . 
E. 4. 129. a. Br. 
- Action or le 
Stat. 38, 49. 10H. 
6. 13. a. Reg. 
| 1 19 . b. 
F. N. B. 241. b. 
Raſt, Ent. 433 · 


9 

(e) Cr. Jac. 314. 
Cr. El. 502. | 
1 Sid. 180. 
(4) 1 Bulſt. 208, 
209, 213. 10 Co. 
76. as Cr. El. 
$02. 3 4 < 


(e) 10 Co. 69. b. 


Piaſcb. 38 Elix. 
In the King's Bench. 


1* a writ of error between (a) Baptiſt and Michelborn, the 
caſe was, that an action of treſpaſs on the caſe on trover and 
converſion, within the verge, was brought in the court of 
Marſhalſea, where none of the parties was of the houſhold; 
and upon judgment given, a writ of error was brought in the 
King's Bench. It appears by Britton (who wrote in 5 E. 1.) 
fol. 1. and oy leta, lib. 2. cap. 3, 4, 5, &c. that the juriſdic- 
tion of the Marſhalſea at the com. law was doubtful ; and 
therefore the ſtatute of 28 Edw. 1. Articuli ſuper chartas, cap, 
3. (b) ſet it certain; for the preamble is of what pleas they 


ought to hold; and therefore it is enacted, that they ſhall not 


hold plea of freehold, viz. where the freehold will come in de- 


bate, nor of debt nor of covenant, nor of contract made be- 


tween the K.'s people, but only (which are words excluſory, 


and exclude all other pleas, but only theſe which follow) viz. 


of treſpaſs done within the houſe (viz. where both (c) parties 


are of the houſhold) and of other treſpaſs done within the 


verge (viz. when one of the parties is of the houſhold) and fo 
it has been always expounded. And therefore in the King's 
Bench, Mich. 32 H. 6. Rot. 47. In error between Read 
(4) and Purchale in treſpaſs in the Marſhalſea, no other er- 


ror was aſſigned, but only that none of the parties were 
of the King's houſe, and the judgment for this error was 


reverſed, and therewith agree 10 H. 6. 13. a. 7 H. b. P: 
b. 19 Ed. 4. 8. b. 20 Ed. 4. 16. b. 1 4. 31. Vide 
4 H. 6. 8. b. F. N. B. 241. b. ide (e) the diverſity of 


courts in his chapter of Marſhalſea. And the words of the 


ſaid act are further, and of contracts and covenants that one 


of the King's houſe ſhall have made with another of the 


G 10Cg.74-b. 


ſame houſe, and in the ſame houſe, and no other where. 
So that for the nature of the actions they only hold 
plea in (/) three, viz. treſpaſs, contract, and covenants 


and of no action which concerns the realty, And for 


perſons in treſpaſs within the verge, it is ſufficient if 
one be of the King's houſe, but in contract and meu 
| | | | | 0 


i. 


Part VI. M1cnz1.z0kw's Caſe, | bd 
both; ſc. the pl. and def. ought to be of the houſhold. And 
it was obſerved, that the ſtyle and title of the court of Mar- 
ſhalſea is, Placita, &c. qulæ hoſpitii dom* Regis cor Seneſchalls - 
e Mariſchalꝰ dom Regis, &c. whereby it appears that one of 
the parties. to the pleading in the ſaid court, ought at leaſt to 
be of the King's houſhold ; for otherwiſe it cannot be ſaid 
Placita, &c. aulz hoſpitii, &c. And vide a bill which paſſed 
both houſes; of the Lords of Parliament, and of the Commons, 
anno 1 Rich. 2. By which it is declared, that of ancient times 
their juriſdiction was no other, nor had been but of felony, 
treſpaſs done within the verge, and after their venue, and of 
covenant and debt, due and made between the King's ſer- 
vants and thoſe who followed the court; and that lords and 
others who have franchiſes may have their franchiſes as well 
within the verge as out of it, &. To which the King an- 
ſwered, let the Marſhal have ſuch juriſdiction as before this 
time hath been reaſonably uſed ; and if any will plead in ſpe- 
cial, let him complain to the Steward of the King's houſe, 
and right ſhall be done him. So that although it be not an „ 
act of Parliament, it is a good declaration of the law by (a) (a) co. Lit. 159. 
both Houſes of Parliament. Jide a private act for the city ofb 
London (5) 30 E. 1. remaining in the Treaſury, by which it (3) ro Co. 70. a. 
is enacted, that where before the Steward and Marſhal, (the 8 
court being often near the city of London) ſome inqueſts are 
taken of treſpaſs and other things done within the ſaid city, 
betwixt ſome of the city only, and between them and foreign- 
ers Jointly, or betwixt foreigners, and of which treſpaſs and 
other things to the Steward and Marſhal by reaſon of the 
verge, the conuſance doth belong, (enacted) that all ſuch in- 
-queſts ſhall be taken within the city of London, and not elſe- 
where, &c. By which it appears, that this act (made within 
two years of the ſaid act of Articuli ſuper chartas) doth not 
take away the ſaid act, nor give them more authority than they 
had before: but the purview of the act only is, that ſuch 
things done in London, whereof the conuſance doth appertain 
to them, ſhall be tried within the ſaid city, and not elſewhere. 
Obſerve the ſaid declaration, 1 Rich. 2. doth agree in effect 
with the act of Articuli ſuper chartas ; and afterwards in the 
principal caſe it was reſolved, that the (c) judgment ſhould be (e) ; guls. 208. 
Teverſed ; fed inſpecto recordo non (d) intratur. (4) 1 Bulſt. 210. 


[AQuære therefore how error can be brought, or execution 
had, where no judgment is entered ?] DO 
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zue 6. BUTLER and GoOODALE's 


_ Caſe: 
Piaſcb. 40 Elix. 


In the King's Bench. 


4% Moo JETWEEN (a) Goodale informer, tam pro ſe, &c. on the 
(a) M ner; , 
8 Elie, — D ſtatute of 21 H. 8. ch. 13. of non- reſidency, and Butler, 


. 5 Parſon of Downham in Norfolk; on a ſpecial verdict it was 


3 Keb. 194,195, reſolved by the court, that the Parſon ought to abide on his 
Goldſb. 169. rectory, viz. the parſonage-houſe, and not in another houſe, 
> cent altho' it be within the ſame pariſh ; for the ſtatute intended, 
pl. f. — 4 not only for ſerving the cure, and for hoſpitality, but alſo for 
3 Keb. 108, the maintaining of the houſe and habitation of the Parſon, 


- mo $055: not only for himſelf, but alſo for his ſucceſſors, that they alſo 


may keep hoſpitality there. And there it was agreed, that lau- 


„ Keb. 47. ful“ impriſonment without covin, is a good excuſe of non- 


reſidency ; fo if there be not any parſonage- houſe there; for, 
(e) 1 Co. 98. a. (c) 1mpotentia excuſat legem ; and theſe caſes are excepted out 
4 Co. 11. a. Co. of the act by conſtruction of law. And note, that it was held 


. a. 6 Co. 68. ; PY hk, 1 T. | | ' 
— ws = ot the Exchequer, Trin. 39 Eliz. that (d) ſickneſs without 


10 Co. 139. b. fraud, was alſo a good excule, viz. if the patient remove by 
Co. Lit. 29. a. advice of his (e) phyſician, bona fide, for better air, and tor 


| Hard, 387. | TE * 5 
c a) 3K, 4 recovery of his health. Sis 4 
I Vent. 245. {Touching reſidence and non-reſidence, ſee Wood's Inſti- 


2 1% 194 tutes 37, 38, 40. and 274. See alſo the Clergyman's Ian, 


| Chap. 37. and from page 362 to 371, „ 
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AmBRosa Gorct's Caſe, | 


Mich. 40 & 41 Elia. 
In the Court of Wards, 


 FPHE caſe of Ambroſia daughter and heir of Dowglaſs 

wife of Sir Arthur Gorge, daughter and heir of Viſcount 
Bindon, was ſuch ; the Viſcount Bindon was ſeiſed of divers 
manors in tail, ſundry of them held by knights ſervice in ca- 
jite, and had iſſue the ſaid Dowglaſs, who martied Sir Ar- 
tur Gorge, and by him had iſſue the ſaid Ambroſia; Dow- 


count died; all which was found by office, and that Ambroſia 


was heir appFent to her father, and of the age of ſeven years; 


and afterwards Ambrofia of tender years, and infra annos nu- 
biles was married by her father to Francis Gorge; ſon of Sir 
Thomas Gorge; and afterwards Sir Arthur took another wife, 
and had iſſue a ſon; and afterwards the huſband of Ambroſia 
died, the ſaid Ambroſia being yet infra annas nubiles, viz. at 


the age of ten years; and in this caſe two queſtions are 


moved: 1. If a daughter be fuch an heir apparent to her fa- 
ther, that during his life ſhe ſhall not be in ward to the King ? 
And it was objected, that a daughter is not ſuch an heir appa- 


Wl 


2 And. 0 
Moor 737. 


tent that the father ſhall have the wardſhip of her; but he 


ought to be ſuch heir apparent, that during the life of the 
father, ſhall continue his heir apparent; but a daughter is 


not ſuch heir ; ſor a ſon, may be born, or another daugh- 
ter may be born, And it was faid, that of land in (a} bo- 
rough Engliſh, or gavelkind, the fon cannot endow his wife 
ex ajjenſu patris, becauſe by poſſibility he will not continue 


heir, So it was faid, that the father ſhall not have the ward. 


ſhip of his ſon and heir apparent of land in (5) borough- 
Engliſh held by knights ſervice, becauſe by poſſibility he 
will not continue heir. But at length, after great deliber- 
ation, it was reſolved by the two Chief Juſtices, Popham 
and Anderſon, and Periam Chief Baron, that (c) the fa- 
ther ſhall have the wardſhip of his daughter and heir ap- 

Vor. III. 8 D d 


pareat p 


(a) Co. it, 
. 
3 Co. 38.2. 


0% Moor 739. 
Cr. Car. 4122 


Co. Lit. 84. a. 
2 Ander ſ. 207. 
Ley Gaids, &c. 
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(e) Moor 738, 
739 
1 207. 


(3) 9 Co. 132. 
a. b. 


| Moor 742. | 
Ley Gards, &c. 7. 
(c) Co. Lit. 33. a. 


(4) Dyer 143. 


Amnnrosta Gonoe's Caſe. Part VE. 


parent ſo long as ſhe ſhall continue his heir apparent; and 
therewith agree the books in 31 Ed. 1. Gard. 154. 8 Ed. 2. 
Treſp. (a) 235. F. N. B. 143. o. J. 2. It was reſolved, that 
when the father has iſſue a ſon, that then the daughter ſhall be 
in ward to the King; for then the ſon was his bei apparent 
and not the daughter. 3. It was reſolved, that the (6) Queen 
ſhould, notwithſtanding the faid marriage, have the ward. 
ſhip of the ſaid Ambroſia ; for it was no complete marriage, 
becauſe to every marriage there ought to be conſent: for (e) 
conſenſus, non concubitus facit matrimonium, et conſentire non poſe- 


pl. 56. unt ante (d) annos nubiles. And on conference had with the 


7H, 6. 11. b. 


(e) Moor 740. 
{ f) Co. Lit. 79. 
b. 84. a. 


3 Lag. 89. 
C) Moor 740. 


civilians, it was agreed, that after ſuch marriage, if the huf- 
band dies, and the wife marries again, it ſhall not be faid 
bigamy. And the book in the 30 Edw. 1. Gard. (e) 150. 
that if the (/) anceſtor marries his heir mfra annos nubiles, and 
dies, the lord ſhall recover the body of the infant, becauſe the 
heir may diſagree. Temp. E. 1. ibid. 128. and 12 E. 1. 101d. (g 
138. (which is miſprinted, vrz. ſeven years for fourteen years) 


acc. and no difference, as to this purpoſe, between diſagree- 


9 Co. 132. | 


(b) Ibid, 


ment to the marriage at the age of conſent, and death before 


the ſaid age; for when the heir is married by his father infra 


annos nubiles, and diſagreement is had, there clearly the lord 
ſhall have the ward. Pari ratione it was held by all, when 


fuch imperfect marriage is diffolved by death, infra annos nu- 
Biles, the lord ſhall have the wardſhip, (% 7 Hen. 6. 11. by 


Babthorp, accorded in the caſe of death. And it was agreed 


in this caſe, that the grandfather ſhall not have the wardſhip 


(i) Moor 740. 
Co. Lit. 79. b. 
Stamf. Prærog. 
20, 


of the ſon within age, the father being dead in his life, and 
that the ſtatute of Prerogativa (i) Regis, cap. 6. is but an af- | 
firmance of the common law; for the law is ſuch in the caſe 


of a common perſon, as appears by the books aforeſaid. 
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PawLE T Marques of WI N- 
CHESTER s Caſe. 


Trin. 41 Eliz: 
In the King's Bench. 


THE late Marques of Wincheſter, as it was ſuppoſed, made Heti. 426. 
his laſt will and teſtament in writing, and thereby did 3 * 

teviſe divers manors; lands, and tenements of great value to 7 L. 27 

his reputed ſons, and made them executors. And further de- 

viſed, that divers manors, lands, and tenements of great va- 

lue alſo ſhould be ſold by them; and bequeathed alſo divers 

legacies of plate, monies, &c. And this will was endeavour- 

ed to be proved th the Prerogative Court by the reputed ſons. 

And becauſe it appeared by divers w itneſſes, and by many no- 

torious circumſtances, that the ſaid Marques being ſick, et 

multa provectus ſenectute, was not of ſane and perfect memory, 

ſuch as the law requires at the time of the making of the ſaid 

ſuppoſed will (for by law it is not ſufficient that the teſtatot 

be of memory when he makes his will, to anſwer familiar 

and uſual queſtions, but he ought to have a diſpoſing me- 

mory, ſo that he is able to make a diſpoſition of his 

lands with underſtanding and reaſon ; and that is ſuch a 

memory which the law calls ſane and perfect memory) 

upon this matter a ſuggeſtion was framed in the name of 

the now Marques, as ſon and heir, to have a prohibition 

out of the King's Bench, ſuppoſing that he was not of ſane 

memory at the time of the making of his will, which mat- 

ters the now Marques had pleaded in the Spiritual Court, in 

ſtay of the probate of the ſaid will. And it was moved in 

court by the Attorney-General, of counſel with the Marques, 

to have a probibition generally to ſtay all the proceedings in 

the Eccleſiaſtical Court, as well for the legacies and bequeſts 

T WM bathe perſonalty, as for the * and the reaſon and ground 
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PawLET Marques of Wincheſter's Caſe. Part YI, 


-  Hetl, 120. Hob. of this motion was, that foraſmuch as the will concerning the 
290, Hard. 137. land, and the teſtament concerning the goods are mixed to- 
.. gether in one will, if the Eceleſiaſtical Court ſhould proceed 
x Roll. Rep. 431, concerning the teſtament of the goods, it would prevent and 
353. Koll. Rep. prejudice the trial in this court: for if he were of ſane me- 
| wo Og ag mory at the time of making of the teſtament of the goods, he 
| * Moor 873. could not be of non ſane memory at the time of making of the 
2 Roll 315,316. will of the land, both being made at one and the ſame inſtant; 
3 etl and the common law ought to determine what ſhall be faid 
Vide Salk. 552. ſane and perfect memory at the time of the making of the wil 
| Comb. 46, 170. concerning the land; and therefore the prohibition ſhall be 
** * bh general, quod fuit conceſſum per totam curiam. And the Attor- 
2 Sid. 143 ney General cited a caſe between Lloyd and Loyd, Mich, 38 
X. 30 Eliz. in this court, where it was ruled accordingly in ter- 

minis terminantibus, and that no conſultation ſhould be granted 

for any part, till the matter be tried in this court, 9d nota, 

And therefore a prohibition was granted generally by the rule 


of the whole court. Et poſiea partes concordaverunt. 


2 


2 


"RE A D's Cafe. 
Mich. 41 & 42 Eliz. 
1 85 In the King's Bench. 


IN treſpaſs Quare clauſum fregit by William Read, Eſq. a- 
gainſt William Arminger, Gent. The defendant juſti- 
fied, that A. Wheatly, Eſq. was ſeiſed in fee, and leaſed to 
him for years and juſtified ; the plaintiff replied, that the Lady 
Greſham was ſeiſed in fee, and died ſeiſed, and the land de- 


Moor 554. 
Nu. 792. 


ſcended to the plaintiff, and maintained his count, without 


that, that Wheatley leaſed to the def. upon which the defend- 
ant demurred. And it was objected that the ſeiſin in fee was 
traverſable and not the leaſe, for he alledged a freehold in a 
ſtranger: and zif in treſpaſs, the defendant ſaith, that the 
place where, is the freehold of A. and he by his command- 
ment, &c. The commandment is not traverſable, if the plain- 
tiff claims by a ſtranger; for the freehold being alledged in a 
ſtranger, that ought to be anſwered. But it was adjudged 
that the traverſe was good: and there is a great difference be- 
tween the ſaid caſes; for in the one caſe the pleading is, that 
at the time of the treſpaſs ſuppoſed, it was the freehold of A. 
But in the caſe at bar the defendant pleads, that long time 
before the treſpaſs Wheatley was ſeiſed, &c. and fo ſeiſed, 
demiſed. And that may be true, and that (afterwards) the 
Lady Greſham did diſſeiſe him, and a deſcent was caſt : 
ſo that it is not alledged, that Wheatley was ſeiſed in fee 
at the time of the treſpaſs (as in the other caſe), and then 
the moſt material thing to be traverſed is the leaſe. Vide 
4 E. 6. Traverſe Br. 372. That in this caſe the ſeiſin in 
fee is traverſable. Vide Br. Traverſe 217. 21 H. 7. 23. & 26. 
* 4. 2. b. 8 H. 6. 34. 38 H. 8. Traverſe 26. 21 Eliz. 

yer 365. 14 Eliz. Dyer 312. 26 H. 8. 4. 22 E. 4. Re- 


plic. 59. 7 E. 3, 11, 2 E. 4. 11. and it ſeems upon all the 


ſaid books, that the one or the other in many caſes is tra- 
verſable at the pleaſure of the plaintiff,” Vide 3 E. 4. 17. 
Jide 15 H. 7. 3. 16 Hf. 6. Double Plea 83. In treſpaſs the 

5 „ 2 + delendant 


Dy. 112. pl. 48. e 


Doct. pl. | 3 $26 


0 


Moor 574. 
Cr. Car. 194, 
586. Cr. El.288, 


oct, pl. 3633. 255 
Vide contra 5 E. 
4. 2. b. 11. 


* 


Cr. Jac, 681. 


Godd, 457. 
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| 2 Dock. pl. 365. 
Y) Doct. pl. 364. 
Er, ac, 44,681, 


Lo. pl. 365. 
r. Be 625. b. 


Hor 551, 552. 
i-”. El. 650 651, 


2 K. b. 467. 
e Rep. 18. 
2 R. pl. 365. 

Ventr 212. | 

{'r, Car. 324, 

4, 81. Cr. 

Jac. 221, 299. 


oll. Rep. 87. 


HELTAR's Caſe, ; Part VI, 


defendant pleaded, that A. was ſeiſed, and enfeoffed B. who 
enfeoffed C. who enfeoffed D. whoſe eſtate the defendant 
bad; the plaintiff may traverſe (a) which of them he will, 
18 E. 4. 26. In treſpaſs, the defendant (b) pleaded, that 
J. was ſeiſed, and enfeoffed B. who enfeoffed the defend. 
ant: the plaintiff ſajd that one R. was ſeiſed, and died ſeiſed, 
and the land deſcended to him, and traverſed, abſque hae, 
that J. enfeoffed B. and jt was adjudged a good traverſe, 
and fo is 21 H. 7. 33. And this is true in all caſes, 
where the defendant doth not claim by any mean con- 
veyances from the plaintiff himſelf z for then that is tra- 
verſable. 255 . ; 


; HELYAR's Caf, 
Hil. 41 Eliz. 


- 5 | 

In the King's Bench. 
TFT TELYAR plaintiff in replevin againſt Whitier, the 
| g defendant made conuſance as Bailiff to Sir John 
Harbert, Maſter of Requeſts, becauſe Richard Arch was 
Prebendary of T. and 1 E. 6. leaſed the land, where, &c. 
to John Arch for ninety years, who 2 Eliz. granted the 
- term to Johan Arch, who 35 Eliz. granted it to Sadlier, who 
granted jt to Sir John Harbert, and made conufance for 
_ damage-feaſant, The plaintiff confeſſed the aſſignment to 

John Arch, prout, Sc. But further ſaid, that Johan took 

to huſband one Tarre, who 9 Eliz. granted the term to 
the pl. and traverſed the grant made to Sadlier, upon which 
the avowant demurred. And it was adjudged, that the 
traverſe made the bar to the avowry inſufficient. And Pop- 
ham Chief Juſt. delivered the reaſon thereof; borate» jg 
. PO FF. Tm "for 


A © © > nx —_= yl . 


cc — , ns 


Part VT. Ruvpock's Caſe, 25 


for years cannot be gained but by lawful grant; and therefore 

when one claims a leaſe for years, and the other claims by an | 
elder grant, there he ſhall (a) traverſe the later grant, but the (a) Cr. Jac. 68 f. 
other party ſhall traverſe the elder grant, or ſhow how he pr Moor 
came to it again to enable the ſecond grant. But it is other- 5, 55; 1 Yo. 
wiſe in caſe of a feoffment: for there if the other party claims 221. 1 Sid. 2. 
by a former feoffment, he ought to confeſs and avoid the later fo oa 10. 
feoffment as by diſſeiſin, &c. For a diſſeiſor may gain an 1 Sand. 22. Cr. 
eſtate in fee, but none can gain an eſtate for years, but by Fl. 651. Doct. 
Jawful conveyance, and ſo is the difference, And when he 8 
claims by a former aſſignment of a term, it will be imperti- e 
nent to traverſe, abſque hoc, that he after that aſſigned his in- 

tereſt; for peradventure he aſſigned all his intereſt, and yet 

had nothing (therein.) Vide 2 Ed. 6. Br. 66. tit. (3) Confeſs (5) Cr Car. 58 1. 
and Avoid. | | Yelv, 221, | 


: . - * ns 
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RU D DO CE Caſk. 
Tun. 41 Eliz. 
In the King's Bench. 


N this term between Raſing and (a) Ruddock in a writ (a) Cr. El. 648. 
of error, the caſe was; in a replevin againſt fix, one avows O Þ< 17: 
and the other five make conuſance as Bailiffs to the firſt, for lenk. > 0 271. 
an amercement for the breach of a by-law in a leet, and there 3 Bulſtr. 111. 
judgment was given againſt them, and the pl. recovered his mere, 59 Pal-, 
damages and coſts, upon which the fix brought a writ of error Rep. — NE 

in this court. In bar of which the now defendant pleaded = 
the releaſe of one of the five, upon which the now pl. demurred 
in law, And it was objected, that foraſmnch as it ſounds only 
in the perſonalty, in which no ſummons and ſeverance lies, 
therefore the releaſe of one ſhall bar all the others; anda 
writ of error and attaint will follow the nature of the action 
upon which they are founded, viz (C) if ſummons and ſe- (0 Cr. El. 324. 
verance lies in the firſt action, it will lie alſo in the writ of er- Co. Lit. 3 f 
ror or attaint, as it is agreed in (c) 34 H. 6. 42. So is it in a (c) 34 H. 6. 33. b. 
urit of champerty, it will follow the nature of the firſt action, 3 
as it is agreed in 47 Ed. 3. 6. b. Vide 26 Hen. 8. 3. b. 
in Attaint, & 35 Hen. 6. 19. b. by Forteſcue. But it 
vas anſwered and reſolved, that it is true, when in 
the writ of error the plaintiffs ſhall recover any perſonal 
9D 44 . 


Comb. 94. 
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thing, as if they were barred in an action of debt, treſpaſy! 
&c. for there the releaſe of the one ſhall not bar the others, 
but (only) when the ground of action is a joint intereſt which 
may be releaſed, But when divers are charged in a joint action 
and condemned, there they have not any ſuch intereſt, though 
they are charged jointly ; then when they bring a writ of error 
to diſcharge themſelves, the releafe of one cannot bar the other; 


for they have not any joint intereft or benefit, but a joint 


4 


05 Cr. F.. 640. 
Cr. Jac. 616, 


charge and burthen, which cannot be releaſed or diſcharged, 
unleſs by the plaintiff who has the intereſt and benefit of it, 
And this difference is taken and (a) agreed in 2 H. 4. 16, a. b. 
viz. when two are to recover a perſonal thing, there the de- 


fault of the one is the default of both; but when they are to 


(650 Cr. El. 448. 
649. 2 Roll 133. 
Co. Lit. 139. a. 
Cr. Jac, 19. 
10 Co. 135. a. 
27 E. 3. 27, 28. 


diſcharge themfelves of a perfonalty, there the default of one 
is not the default of both. And 15 Ed. 3. Severance 23. (6) in 
Auditaquerela, the nonfuit of one ſhall not grieve the other; for 
he 1s but to diſcharge himſelf of a burthen and charge, But it 
may be objected, that in the caſe at bar they ſhall be reſtored 
to the damages and coſts which they have loſt in the firſt 


action, and therefore they have a perſonal intereſt which may 


be releaſed; which objection might be made in the Audit 
querela, for there they ſhall be reſtored to the value of the 
goods which were taken in execution. But foraſmuch as by 


common intendment the execution is done of goods which 
the defendants have in ſeveralty, and therefore there is no reaſon 


fc) Cr. El. 469. 
Cr. ac. 117,910. 


that the releaſe of one ſhall bar the others. And none will 
deny but when ſix are condemned in damages and coſts, and 
they before execution bring a writ. of (e) error, there the re- 


leaſe of one ſhall not bar the others, for they ſue only to dif- 


charge themſelves; and by conſequence the ſuing of execu- 
tion afterwards will not ; Ss the caſe, unleſs execution be 
made of the goods which they have in jointure or in common, 
and that will make a queſtion. And as to the book in 7 H. 


4. 45 b. where in an appeal four men were outlawed, and they 


four joined in a writ of error, and two made default, it 1s 
agreed that it ſhould be the default of all ; ſor it was their folly | 


that they did join themſelves in one writ, who might have 


had ſeveral. But in the caſe at bar they were compelled to 
join in one writ, and ſo no folly in them. And Poph. Ch. 
| Juſtice ſaid, that it was the plaintiff's folly in a perſonal 


aCtion to join with one who would releaſe. But in the calt 
at bar no folly can be imputed to the def. for the pl. might 


name which of them he would, and omit which of them he 


(%) Cr. KI. 649. 
Hob. 304. | 


'Velv, 209, 


pleaſed ; and he faid, by this way he might by confederacy join 


one with them who would releaſe all errors to him. Vids (4) 35 
-.. ah Ce. BL 649. 


Hen. 6. 19. a., If damages be recovered againſt divers in 2 


vtit of conſpiracy, and one of them brings an attaint, it 1s 
much debated if the writ be well bropght, or if all ez 


— 


part VI. Buany's Cafe, 
| to join. And there it is objected, if all ought to join, then 
by the nonſuit or releafe of one of them, the others would be 


| | barred. And there Forteſcue Chief Juſtice faid, that the non- 
| ſuit or releaſe of the one would not hurt the others, no more 
| 


than in Audita querela, or Scire facias upon releaſe. And by EY 
the rule of the book they onght to join in attaint ; ſo in the 
caſe at bar the law compels the defendants to join in the writ 61 


| pl error, not to reap any benefit, but to diſcharge themſelves 
| of a charge impoſed npon them. And foraſmuch as the law 

| can do no wrong, therefore the releaſe of one who could not 

be omitted in the writ of error, ſhall not in this caſe hurt the 

others. And ſo it was adjudged. Vide (a) 29 Aff. p. 35. (a) Cr. E. 649. 


— — — * : 1 — — a * — — = 


S H A R P?s Caſe. 
Paſeb. 42 Elia. 1 


In the Common Pleas. 


IN replevin between (a) Sharp and Swan, the caſe was (s) Moor 458, 
ſuch; Michael Sharp being tenant in tail of certain lands Cr, El. 482. 
within the county of Suſſex, the remainder over, came upon 
the land with the plaintiff, and entered into the houſe which 
was built upon it, and faid to him, Brother, (5) I here de- (6) 2 Roll. 7. 


# 


| « miſe unto you my houſe as long as I live; paying twenty 
* pounds by the year to me, and finding me my board 
| e and waſhing, and keeping of a horſe :* and whether this 
| amounted to a leaſe of the houſe and land was the queſtion. 
| And it was agreed by the whole court, that it was no leaſe, I 
for it wanted (c) livery ; for to every freehold livery is requi- 1 
| | ſite, or an act which the law adjudges livery, or apt words 9 . 
| which amount to it; for the delivery of the deed of feoffment Lit. 48. a. 56. b. 
is an act; but the law doth dot adjudge it a livery, becauſe it Oven 44. , 
has another effect, viz. to make the charter his deed. But if ? SOOT -- 
he delivers a turf or (4) twig or other thing which cometh off () co. lit. FEY 
the land, or the ring of the door, &. in the name of ſeiſin, it 9 Co. 137, b. 
is a good livery. So if one ſaith, . Enter into this land, and 238. Poph. 49. 
enjoy it during your life,” it is a good livery ; for it is a oy 
delivery of the land itſelf; and ſuch livery is good (e) Cr. Bl. Bn - 
when he doth it off the land, if the land be (e) within Co. Lit. 48. b. 
„ F N 8 view; 2 Roll, 6,7., 


(oe) co. Lit. 48. 


{b) Ow. 44. Co. 

Lit. 56. b. 57. a. 
9 Co. 136. b. 
137. a. b. Cr. 
Jac. 80. 
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view; @ fertiori when he is upon the land. So in the caſe at 
bar, when he faith, „I do here demiſe unto you my houſe 
for the term of your life,” this is a good (a) beginning, (and 
will avail) if he, makes an aCtual livery accordingly ; or if he 
uſes apt words which may amount to as much ; but without 
livery it amounts but to a leaſe at will, no more than when 


one delivers a () charter of feoffment upon the land; the 
deed imports that he gives and grants the land to the feoffee 
and his heirs, but it doth not amount to a livery, but it is 
(only) the beginning, viz. the delivery of the deed which 


comprehends the land and the eſtate, &c. but all this amounts 


but to an eſtate at will without livery ; a fortiori in the caſe of 


(e) Fitz. Feoff. 
ment, $8. Br. 
Feoffment de 
terres 33, 
(4) Br. Feoff- 
ment de terres 
28. Fitz. Feoff- 
ment 88. 

(e) Co. Lit. 48. a. 
Cr. Jac. 80. 
£7 7 2 Roll. 7. 
) Palm. 34. 
9 Co. 137. b. 


a leaſe, or other eſtate of freehold or inheritance by parol. 
And it was agreed that the caſe of the delivery of the charter 


| 5 the land, has been adjudged to amount to no livery, 
7 


de (c) 38 Aſſ. p. 2. (4) 39 Aſſ. p. 12. where ſuch words are 
underſtood to have been uſed as were apt, 27 Af. 61. By 
which books it appears, that after the feoffor has delivered the 
charter of feoffment upon the land, if he faith to the feoffee, 
Hold and enjoy this land, or houſe, according to the deed, 
this is a good livery. 80 41 E. 3. 17. b. After the feoffor 
has delivered the (e) charter upon the land, if he faith, En- 
ter into this land, (/) God give you joy thereof, that 


amounts to a livery. Vide 43 E. 3, Feoffments (g) 51. 
35 H. 8. Br. Tit. Feoffments 74. 3 5 8 


LN. B. If the word ſupra had been, ec Brother I here de- 


 & liver unto you my houſe to hold for your life, &c,” This 


ſeems a good livery. Q. L 


The 


Part VI. 


The Caſe of Soldiers. 
| Trin. 43 Eliz. 


upon the ſtatutes of captains and (a) ſoldiers; for di- (4) Jenk. Cent. 
vers ſoldiers after they were preſſed and going towards Ireland 271. 2 And. 151, 
do ſerve againſt the rebels there, and before they did ſerve in OE 71, 7. 

the war, did depart and withdraw themſelves. And it was re- w__ 
ſolved by them, that the ſtatute of 18 H. 6. c. 19. was now 
ol little force; for the (5) ancient manner of retaining ſol- (3) co. Lit. 71. a. 
diers, to which the ſaid act doth refer is now utterly changed; Molloy 93. 
for then Knights or Gentlemen did covenant with the King to 35 — 
ſerre him in the war for ſo long time, with ſuch a number of 
men; and the ſoldiers made their covenants with their cap- 
tains, as appears by many precedents in the Exchequer and as 
appears by the preamble and body of the ſaid act. And the 
ſtatute of 2 E. 6. cap. 2. extends only when a ſoldier de- 
parts, after he has ſerved the King in his war. But it was | 
reſolved, that the ſtatutes of (c) 7 H. 7. cap. I. & 3 H. 8. (e) Raſtal ap- 
cap. 5. which are all of one and the ſame effect, and penned —— 
in the ſame words, were perpetual acts, and were not made 3 73 
only for the reigns of the ſaid ſeveral Kings, as it ſeemed. to (4) plows. 

Raſtal in his Abridgments of the Statutes; for this word. 176. b. 457. a. 
[King] includes all his (4) ſucceſſion ; for the King dies * Ley 21. a 
not in reſpect of his politic capacity, and a gift to the King 1 Inſt. 7. 
enures to his ſucceſſors. And according to this reſolution di- 4 Inſt. 352. 
vers ſoldiers were attainted and executed. Vid 4 Eliz. Dyer ag ve 2 =_ 
211. Cheſter's caſe, the opinion of all the Juſtices of both NA ak pag | 
Benches, that the ſtatute of 7 H. 7. cap. J. has continuance, B. N. C. 203. | 


againſt the opinion of Raſtal, Dyer 92. Pl. 18. 


TEE term all the Judges of England met to conſider 


Viſcount 


S Fines for Aliena- 


Viſcount MounTacvur's Caſe, 
Paſcb. 43 Elis. 
In the Exchequer. 


: \ Nthony Viſcount Mountague ſeiſed of divers manors in 


fee, held in Capite, by indenture 4 Reginæ nunc, did co- 
venant with William Brown and William Denton toſuffer them 


before the feaſt of Eaſter next following, to recover againſt him | 


the ſaid manors bya common recovery, which recovery ſhouldbe 


to the uſe of himſelf for life, and afterwards to the uſe of B. in 


tail, and afterwards to the uſe of C. in tail, and afterwards to the 


uſe of B. in fee, with power of revocation and declaration of 
new uſes by any writing in his life, &c. or by his laſt will, 
&c. and that the recoverers ſhould ſtand ſeiſed to the new 


uſes fo declared; the Queen licenſed the ſaid Viſcount to 
alien the ſaid manors to the ſaid William and William, and 


their heirs (without any mention of declaration of any uſe in 


the licence) and afterwards the recovery was had accord- 


_ ingly. And afterwards 34 Eliz, the Viſcount by his laſt will 
tevoked the firſt uſes and eſtates, and declared, that preſently 


after his death C. ſhould have the faid manors in tail, with 


divers remainders over, and died, And if by reaſon of this 


' revocation and new limitation, the Queen ſhould have in this 


{s) Co. Lit. 43. a. 
02 Roll. Rep. 


9 Co. 106. b. 
107%. | 


which every one is party can do no wrong, and every alic- 


caſe a fine for (a) alienation, was the queſtion in the Ex 


chequer. And on conference had with Popham and Ander. 


ſon Chief Juſtices, and divers other Juſtices, it was adjudged 
in the Exchequer, that the Q, ſhould not have a fine (6) for 
alienation in this caſe. And in this caſe two points were una- 
nimouſly reſolved. 1. That although no uſe was mentioned in 
the licence, and the licence was only to alien to Brown and 
Denton, and although the eſtate of the land was transferred 
to others, ſo as the Queen was not apprized of her very te- 


nant, yet foraſmuch as it was executed by act of Parliament, 


viz. 27 Hen. 8. of Uſes; and an act of Parliament tv 


nation 


un” "ET * 3 — — * 
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nation without licence is a wrong to the King ; for this cauſe 
when the King gave licence to alien to Brown and Denton, 
and the ſtatute executed the poſſeſſion in others, there ſhall 
not be any fine due to the King for this execution of the eſtates 


22 


by force of the ſaid ad of Parliament. And the proviſo of 


the ſaid act of 27 H. 8. was well explained, by which it is 
provided, that the King's Highneſs ſhall not have, demand, 
« or take any advantage or profit for or by occaſion of the ex- 
« ecuting of any eſtate, only by authority of this act to any 


* 


« perſon, &c. which now have, or on this ſide the 1ſt of 
May, 1530, ſhall have any uſe or uſes, truſts or confidences 


4e jn any manors, &c. holden of the King's Highneſs by 


« reaſon of any Primer ſeiſin, Ouſler le maine, fine for aliena- 


(e tion, relief and heriot, but that fines for alienation, & c. 


« ſhall be paid to the King's Highneſs, &c. for uſes, truſts, 


© and confidences to be made and executed in poſſeſſion by 


t authority of this act, after and from the ſaid iſt of May, of 


« lands, &c. holden of the King, in ſuch like manner and 
« form to all intents and purpoſes, as hath heretofore been 
te uſed and accuſtomed by the order of the laws of this realm.” 
And foraſmuch as every uſe ought to be raiſed, either by co- 
venant out of the eſtate of the covenantor, or by feoffment, 
fine, &c. (by tranſmutation of poſſeſſion) out of the eſtate of 


the feoffees, conuſees, &c. in the one caſe or in the other, 


but one fine ſhall be paid to the King: for if the King's te- 


nant who holds in capite, intends to alien to I, N. to the uſe 


I. D. and thereupon if he purchaſes a licence to alien to I. N. 
and accordingly he aliens to I. N. to the uſe of I. D. which: 


uſe 1s not mentioned in the licence, in this caſe he ſhall pay 


part of the proviſo concerning fines to be paid for exeeution of 
uſes in poſſeſſion after the 1ſt day of May, 1 5 36, is to be intended 
of uſes raiſed by covenant, or of uſes declared upon fine, feoff- 


ment, &c. when no licence to alien to the feoffee or conuſee 


but one fine, for it is but one alienation. And the ſaid latter 


is obtained. And it was faid, that if the ſaid proviſo had not 
been, that no fine for execution of an uſe upon a covenant 


ſhould be paid to the King, becauſe he was in by force of an act 
of Parliament, which cannot, (as hath been ſaid) do wrong, 


for remedy of which the ſaid proviſo was made. 2. It was re- 


covery, which recovery was to the ſaid uſes, with power of te- 


vocation and alteration. In this caſe, although he alters the 


ſolved in the caſe at bar, when the Viſcount had licence to 


alien to Brown and Denton, and accordingly he ſuffered a re- -g co. 85. 4 


former uſes, and declares new, and thereby alters the Queen's 


tenant, yet foraſmych as the Queen hath given licence to 
alien to Brown and Denton, out of which alienation all 


9 


- 


the 
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the uſes, as well future as preſent, as out of one and the ſame 
fountain, ariſe, (and hm! all fpring out of the recovery as out 

of one root) for this cauſe there needs no new licence for li. 
mitation of any new uſe riſing out of the ſaid recovery, Vid 

_ Cole's caſe, Plow, Com. 401. : 

Smith's caſe, And in this term another caſe was adjudged in the Exche- 
: quer, and it was ſuch : Richard Smith being ſeiſed of lands 
held in capite, anno 6 Eliz. levied a fine thereof without li- 
cence, which fine was to uſes contained in certain inden. 
tures; that is to ſay, to the uſe of himſelf for life, and after- 
wards to the uſe of his firſt ſon in tail, and afterwards to the 
uſe of his ſecond ſon in tail, with divers remainders over, 
with a proviſo that it ſhould be - lawful for him to limit by 
writing the ſame lands to the uſe of any wife he ſhould after 

| marry for her life in name of her jointure ; and that the ſaid 
fine ſhould be to the ſaid uſe, &c. The faid alienation is 
pardoned by the act of 13 Eliz. Then he marries Dorothy, 
and afterwards, anno 31 Eliz. by writing limits the fame 
lands, according to the ſame proviſo to the ſaid Dorothy for 
her life, and dies, after whoſe death ſhe took to huſband Sir 
William Mounſon, and it was adjudged that for the ſaid limi- 
tation to Dorothy, no fine ſhould be paid to the Queen, cauſ4 
qua ſupra. Which caſe being openly adjudged, I have re- 
ported, to the intent the King's officers in theſe caſes ſhould 
take heed that the King be not deceived of an ancient flower 

of his crown by any device or invention more than duly by 

law ought to be, ea at obey 


GRE EN's 
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Trin. 44 Eliz. 
In the King's Bench. 


away his hay and corn at Coſington in the county of Somer- 
ſet, The defendant pleaded not guilty ; and the jurors 
found a ſpecial verdict to this effect: Thomas Lord Pawlet 
was tenant for life of the manor of Coſington, to which the 
advowſon of the church of Coſington was appendant, the re- 


mainder to J. Brent, Eſq. in fee, which rectory was a bene- 


fice with cure. The Lord Pawlet 6 Aprilis 1574, preſented 
to the ſaid church one J. Durſton, who was thereunto admit- 
ted, inſtituted, and inducted, and did not read the (a) Arti- 
cles according to the ſtatute of 13 Eliz. cap. 12. For which 
cauſe 10 Martii 1583, at the ſuit of the faid Thomas Lord 
Pawlet, he was deprived by ſentence declaratory before the 
Biſhop ; from which ſentence he appealed to the Arches ; and 
it was further found, that no notice was given by the ordinary 
to the patron of the faid deprivation. The Lord Pawler, 


29 


Carthew 354. 
Fitzgib, 32. 


TOHN GREEN brought an aflion of treſpaſs againft W. Yele. 5. 


Baker and others, for breaking his cloſe, and carrying 


Cr. El. 679. 
Co. Ent. 68 6. 
Nu. 23. 


, 23. 
2 Roll. 369. 


(a) 5 Co. 102. b. 
2 Jones 19. 
Cr. El. 680. 

2 Roll Rep. 3. 
1 And. 62, 63. 
Yelv. 7. 

Cawly 22. 


7 Marti 28 Eliz, died. The Q. jure prerogative ſue regiæ, 


by her letters patent, 30 Junii, 28 Eliz. by title of lapſe (and 
ſo expreſſed in the patent) preſented William Baker, one of the 


' defendants who was admitted, inſtituted and inducted. Durſton 


5 Ob. 34 Eliz. died; and afterwards, 1 Maii 1 597, the ſaid 


John Brent preſented John Green now plaintiff who was ad- 


mitted, inſtituted and inducted, and entered into the ſaid rec- 


tory, and Baker and the other defendant in his right, and by his 
commandment did enter upon the plaintiff into the ſaid cloſe, 
being parcel of the glebe of the ſaid rectory, and took the hay 
and corn, &c. And if the entry of Baker was lawful or not was 
the queſtion ; and after many arguments it was adjudged for the 


" Plaintiff, And in this caſe five points were reſolved, 1. Al- 
though the patron was party to the ſuit in which the declara- 


tory ſentence was had, and thereby took notice that Durſton 


did not read the Articles according to the ſaid ſtatute of 13 


Eliz, yet after ſuch notice lapſe ſhall not incur ; but notice of 


not 
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„rr oy guns 17 RC IS 


4 
man en ery — — Ce a ws 
% 
C 2 


GK E E Ns Caſe, 


( b 35, not reading of the Articles ought to be given him by the ordis 


— 


141. Dy. 293. 


Pl. 3. 369. pl. 54 


4 Co. 75. b. 79. b. 
Cr. Car. 35. 


2 Roll. Rep. Zo 
1 And. 62, 63- 
Yely.'7. 
Dr, & Stud, lib, 
2. fol. 116. b. 
F. N. B. 35. h. 3 
Cro. El. 119. 
1 Leon. 31. 
Cawly 23. 


(6) Dyer 369. 


pl. 54.371. pl. 3 1. 
4 Co. 75. b. 
Co. 102. b. 
ob. 168. 


2 Anderſ. 183. 
| Cro.E1,680,699. 


Cro, Car. 357. 
Cawly 22, 23, 
ws 177. 

2 4 Co. 75. b. 


E 
(4d) Hob. 168. 
(e) Hetley 87. 


Cawly 23. 

Cr. El. 511,680, 
2 Co. 45. a. 
Hob. 168, 
Y Hetly 51. 
Lit. ep. 60. 


Lone 77, 104. 


. e Ro . T 3. 
Vavgh 3517353 


Vaugh. 14. 


14. 
Cr. Car. 99, 


100, 592. 
1 Co. 46. a. 


Cr. Jac. 252. 
and ſee infra. 
(g) 2 Roll. 250, 
354. Hob. 302. 
x Roll.Rep.236. 


(5) Dyer 337, 
339 pl. 47. 
xz Anderſ. 38. 
2 Roll. 183, 188, 


. d. . 
2 ) 2 Roll. 188, 


391 » 354* 
TE 


t. 344. b. 


Dy. 292. pl. 70. 
Lane 


Roll, 3: 
(Ak) 2 Roll. 350. 
Hob. 302. 


6 Co. 50. a. 
(50 2 Inſt. 377. 


wy Hob, 242. FX 


Hetl. 125. 
Cro, El. a4 1,8 11. 


Co, Lit. 344+ b- 


nary, and after ſuch notice the lapſe ſhall be accounted; for 


the ſtature faith, ! notice given by the ordinary ;” and ſuch 


notice ought to have two qualities, 1. It ought to be given by 
a perſon certain, and that is by the ordinary ; for if any other 
of his own head pives notice to the patron, it is not material; 
2. The (a) notice ought to be certain and particular; and 
therefore it 1s not fu | 

give "notice that the preſentee has not read the Articles and 


' ſubſcribed generally, but he ought particularly to inform the 


patron that he has not read the Articles, &c. for which de- 
fault he is deprived, and that thereupon it belongs to the pa- 
tron to preſent ; for notitia dicitur a noſcendo, & ex vi termini 
ought to be ſpecial, & notitia non dibet claudicare ; and there. 
with agrees 22 Eliz. Dy. 369. 2. That the church is (1) 
void preſently by the ſtatute of 13 Eliz. without any declara- 
tory — ; for it is enacted by the ſtatute that he ſhall be 
ipſo facto deprived, and that the admiſſion, inſtitution and in- 
duction ſhall be merely void in law; and an avoidance by act 
of Parliament need not have any (c) ſentence declaratory, 


But it is enacted by the ſame ſtatute that no lapſe ſhall incue 


without notice given, and yet the church is void: for if ſuck 
Parſon libels againſt any of his pariſhioners for tithes, (4) they 


may plead againſt him the not reading of the Articles, as it 
was adjudged in a prohibition, Trin. 30 Eliz. between (e) 


Maurice and Eaton. 3. That if the Queen in her letters pa- 
tent of preſentation /) miſtakes her title, as if ſhe has title 
to preſent, in reſpect ſhe is very patron, and ſhe preſents ra- 
tione (g) lapſus, ſuch preſentation is void; for the Queen is 
deceived in her preſentation. So 17 Eliz. Dy. 339. a pre- 


' ſentation obtained (%) from the Queen (pending a Quare im- 
pedit) in deceit of the Queen is void; a fortiori, when the 
Queen has not title to preſent by any means, and ſhe preſents . 


(as in the caſe at bar) ratione lapſus, it is utterly void, in the 


ſame manner as if the Queen preſents, and afterwards (i) re · 


peals her preſentment, and yet the ordinary inſtitutes and in- 
ducts him. 4. That in ſuch caſes, although the Biſhop ad- 
mits, inſtitutes, and inducts the incumbent, yet the church 
doth (&) remain void, and the rightful patron is not put to a 

uare impedit to remove ſuch incumbent. And ſo it was held, 
that if the ordinary (/) collates within the ſix months, and 
his clerk is inducted, yet the rightful patron is not put out of 
poſſeſſion, nor put to his Quare impedit, but may preſent, 
as it was adjudged in Jurden's caſe, im a writ of error 
in the King's Bench, Mich. 29 & 30 Eliz. for the church 
of (m) Ayleſham, where the pleading was, that the or- 
dinary * contulit for no chureh ean be full but 
by preſentation, or rightful eo lation. 5. It was — 


Poſtea f. 50. 2. (m) tApderſ.62, FA 


Part VI. 


icient for the ordinary in ſuch caſe to. 


”— oa e «a tt NP. 1 


2 L 


part II. Gar EM“'s Caſe. as 


that if a common perſon (a) uſurps upon the King; and his ( Cro. Hai 


is permanent, and is not in ſuch caſe diveſted out of the K. 


CY ·˙ wma op = A MY ere 2 


grants, they are always held void, vide Carthew 351. 3 Leon. 5. 


0 - 


4 


clerk is admitted, inſtituted, and inducted, the King is put to 579: Cro. Jac. 
a (%) Quare impedit, and cannot preſent till the incumbent be 549 123, 385. 


2 Roll. 349,371. F 


removed by judgment. But in ſuch caſe the common perſon Moor 338. Hob. 
by double or treble uſurpation by ſeveral perſons doth not 242. Owen 7, 8, 


gain the inheritance of the advowſon out of the King, for that 2 Koll "vg 7. 


| POLE: - I Mod.Rep.277. 
And ſo was it adjudged, Paſch. 25 Eliz. between Peſcod and Poſtes 44 b. 


e (9 F.N. B. 36. 
| Valence, but the plea begun, Mich. 21 


22 Eliz. Rot. Co. Lit. ect 
2218. But as to the preſentation he is put out of poſſeſſion, 123.2. 344. b. 
for that is (a4) tranſitory, and he cannot remove the incumbent Were . 
but by Qubre impedit, and ſo are all the books to be intended, 91. Owen gz. 


4E. 3 Quare impedit 33. 18 E. 3. 16. 43 E. 3 14 47 E. 3. 1 And. 81. 


| 4 Br. QjareImpedit 39. F. N. B 36. 1 H. 7. 19, 18 Eliz. Dy. feng 


351. 18 E. 3. Quare impedit 15 1. And with this diſtinction Poſtea go. a: 
they are well reconciled. And it is to be obſerved that the ſta- p. N. B. an; 1. 


| tute of Weſtm. 2. cap. 5. faith, Cum nitquis Jus preſentand: (e) Vaugh. 54. 


non habens, prſentaverit ad aliquam eccl:fiam (cujus præſentatus 1 Med Rep. 2 30. 


. = N. . ; 6 E. . = LP 
fit dmiſſus) ipſe gui 97 verus patronus per nullum aliud breue recu- 99. . 1 


perare potuit advocationem ſuam, quam per breve de refto, By a. F. N. B. 3 1. 1. 


which it appears, that without a preſentation the very patron Parrein Preſent- 
0 | a e ment 4. 7 E. 3. 

cannot be put out of poſſeſſion. And vide 6 E. 3. Although Parrein Prefer, 

the admiſſion, inſtitution, and induction be in time of peace, ment 2. 2 Roll. 


le) yet if the preſentation be in time of war, all ſhall be a- 35" Co. Lit. 


| yoided. But vide (reader) the caſe in 17 E. 3. 64. Altho? 249. b. 18 E. 2. 


| | uare impedi 
plenarty V by collation doth not put him who has (/ title to _ 6 f. 3: 9 


preſent, out of poſſeſſion, as it has been twice adjudged, yet b. 7 Jones 425. 
7 by collation will put him who has title to collate out ( TT 
tle 


of po Rl, 3 50. 
in the point. And vide (g) 11 H. 4. Fitzgib. 32. 
[Add page 29. b (/ where the King is miſtaken in his 


Laſt. 57. a. 2 Brownl, 241. Dyer 195. 5 Co. 94. 1 Co. 46. a.] e 
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ſion, as appears by the ſaid book, which is ruled () Pufea 52, a, 
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BOTHY's Caſe. 
Mich. 3 Jacobi. 


In the Common Pleas. 


IN debt upon a bond by Bothy againſt Smith, which begun 

Hil, 1. Jacobi, Rot. 725. the condition was, * That if the | 
« defendant deliver to the plaintiff one obligation of the ſum 
“of ten pounds, wherein the plaintiff ſtood bound with one 
% T. to the defendant; for payment of five pounds, and alſo if 
« the defendant do acknowledge ſatis faction of a judgment 
upon the ſaid bond, and alſo deliver true notes of all bills 
„of charges, as do concern the fame, that then, &c.“ The 
defendarit pleaded in bar, quod yo rad aligue bille miſarum 
pro et concernen” ſet?” præd', and did not anſwer, ad reſiduum 


conditionis, pretending that he need not, inaſmuch as they 


were collateral acts, and no time was limited when they ſhould 
be performed. And it was adjudged againſt the def. for he 
ought to have performed the reſidue of the condition in con- 


venient time, and that without any tequeſt. And the dif- 


Co. Lit. not. He 
I Roll. 436. 


Moor 472. 
Cro. El. 798. 


Co. Lit. 208. b. 
Hardr. 10. 


ference was taken and agreed, when the act by the condition 
of a bond, to be performed to the obligee is of its nature a 
tranſitory act (as payment of money, delivery of charters, and 


the like) and no time is limited, altho' a place be expreſſed; 


there the act ought to be performed in convenient time. 
And when the act to be performed is of its own nature 
local, without expreſs limitation of any place. But in 
ſuch local acts there is a difference; for when the concur- 


. rence of the obligor and the obligee is requiſite, there the 


obligor ſhall have time to do it during his life, if the 


obligee doth not haſten it by requeſt. But when the act is 


local, and the obligor may perform it for the benefit of the 


_ obligee in his abſence, there the obligor ought to do it in 


Co. Lit.208.a.b, 
1 Roll, 426. 


convenient time. In this caſe at bar there are examples of 
both; for firſt, the delivery of the bond is tranſitory, and 
therefore the obligor ought to have delivered it in convenient 
time. 2. Altho' the acknowledgment of ſatisfaction be locah 


Part VI. BoTHry's Caſe. 31 
yet it may be performed in the abſence of the other party; and 
therefore in both thoſe caſes the obligor ought to perform the 
acts in convenient time without any requeſt. But when the 
act is of its own nature local, and to be done to the obligee, . 
and to the performance thereof, the concurrence of the obligor Co. Lit. 208. b. 
and obligee is requiſite, there the obligor ſhall bave time to e El. 798. 
perform it during his life, unleſs he be haſtened by requeſt, Bride a4 
as before is ſaid. As if a man be bound in a bond to enfeoff bt bd 
the obligee of the manor of D. without limitation of any time, EN 
there foraſmueh as the eſtate ought to paſs. by livery and ſeiſin, 
ſo that there ought to be a concurrence of both parties, and 
the obligor cannot do it without the obligee, and it cannot be 
done but upon the land; the obligor has time during his life, 
if the obligee doth not haſten it by requeſt made to the obli- 
gor: for it is not reaſonable, that the obligee may make re- 
queſt upon the land when he will; for then the obligor will 
be forced to ſtay always upon the land; which will be inconve- 
nient; but in ſuch caſe the obligee ought to make requeſt to 
the obligor, and appoint a certain time when the feoffment 
ſhall be made unto him. But there is a difference in ſuch 9,F 4. 42.5. 
caſe between the concurrence of the obligor and a ſtranger, g 3. 2 
and of the obligor and obligee ; for if I be bound to you to 208. b. 209; 4, b 
enfeoff a ſtranger, and no time is limited, altho' the concur- 2 C0. 79. b. 
rence of the obligor and the feoffee is requiſite, yet the obli- Noll. 439. 
gor ſhall not have time to perform it during his life, but he | 
ought to do it in convenient time; for in ſuch caſe the obligor 
has taken upon him to do it to a ſtranger, and may do it 
vithout the concurrence of the obligee. But when the obligee 5 Co. 23. b. 
1. bimſelf is party, and the act cannot be done without his con- 3 Jo; 
{. WT currence, there it is reaſonable that the obligor ſhould have , Roll.Rep 196, 
n Wine during his life, unleſs the obligee haſtens it by His re- Dyer 139. pl. 3a. 
a qneſt: for in ſuch caſe the obligor doth not take upon him for 
id le obligee, who is party to the deed, as he doth in the other 
| ; ade for the ſtranger. But it was ſaid, if the concurrence oft a | 
e. anger, and of the obligee be requiſite in ſuch caſe, the ob- Co, Lit. 2c8, b. 
re ge being a party he ought to haſten it by requeſt. As if I be 
iv bound to you that J. S. ſhall enfeoff you without limitation Te 
r- MW any time, J. S. ſhall have time during his life, unleſs you Moor 183. 
he baten it by requeſt. Alio it was reſolved, that when - 
he the act which the obligor by the condition ought to do, Co. Lit. 208. b. 
is With not in any manner concern the obligee, nor his oo. 
the benefit, but, is to be done by the ſole a&t or labour 
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in W the obligor himſclf, and no time is limited in the con- 

of Wition in which it ſhall be performed; there the obligor 

and W's time during his life; aud the performance thereof 

ent Nennot be haſtened by requeſt. As if Iam bound to you that I 

cal, Neil go to Rome, orJeruſalem, &c. In the ſame eaſe, andallſuch Go, Lit, 208. by 
1 erer 


the obligor, if the act is done in his life-time who ought to 


Co. Lit. 209, a. 


argue a matter in law in Weſtminſter-hall; in theſe, and the 
like caſes, no time being limited, they have time to do it dur- 


go to Rome, or Jeruſalem, &c. or that ſuch a ſtudent in divi- 


ed by requeſt. And by theſe differences and reaſons you will 


Bo TUN af, Port VI.! 


caſes, che obligor has any time durin his life to do it. 80 


when the act to be done by the condition, is to be done by 
the ſole act or labour, or induſtry of a ſtranger; which in no 
manner concerns the obligor, obligee, or any other perſon; 
and no time is limited when it ſhall be done, it is ſufficient to | 


do it. As if Iam bound to you upon condition that J. S. ſhall 


nity in the Univerſity of Cambridge, ſhall preach at St. Paul's 
Croſs, or ſuch a ſtudent of the law in the Inner Temple, ſhall 


ing their lives, and the performance thereof cannot be haſten- 


better underſtand your books, which prima facie ſeem to diſz| 
agree, viz. 33 H. 6. 48. Hilary's caſe, 21 E. 4. 39, 42. 22 E. 
4 25. Sir James Harrington's cafe, 9 E. 4. 22. 15 E. 4. 30: 

Jt. fol. 77, 79. 9 H. 7. 16. 3 Mar. Dyer 139. 14 Eliz. 
Andrew's caſe, & 18 Eliz. 354. 44 E. 3. 9. 27 H. 8. 1. 


, [See the difference where the duty is payable on demand 
8c. and where it is no duty till demand, &c. 6 Mod: 260 


2277 260.) 
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Pin. 2 Jacobi. eee 


5 In the King's Bench. 


N treſpaſs for breaking his cloſe called Gameſpark in Eſ- Moor 68 t. 
ſex, by John Fitz- William, againſt William Fitz-William, 
Eſq. now Knight, on not guilty pleaded, the jurors gave a 
ſpecial verdict, which was of great prolixity. In which caſe 
theſe points were reſolved: I. That whereas Sir William 
Fitz- William, father of the plaintiff and def. was ſeiſed of the 
manor of Gameſpark amongſt others, viz. to him, and Anne 
his wife, and to the heirs males of the body of the father; and 
afterwards the father, by deed indented and inrolled, bargain- 
ed and ſold the ſaid manor to one in fee, who ſuffered a com- 
mon recovery, in which Sir William the father was only 
youcked, and he vouched over the common vouchee: Sir 
William the father and Anne having iſſue the defendant the Co, Lit. 372. b. 
elder ſon, and John the plaintiff the younger, died, It was | 
adjudged, that altho' Sir William the father was only vouched, 
and not Anne, yet the eſtate-tail was barred, for the cauſes 
aud reaſons alledged in Cuppledick's caſe, Paſch. 44 Eliz. the 
Third Part of my Reports, fol. 6. 2. where the ſaid recovery , Roll. 395. 
was to divers uſes declared by certain indentures, viz. to te 
uſe of Sir William the father for life, and afterwards to the 
uſe of the ſaid Anne for life, and fix months after her de- 
ceaſe, and afterwards to the uſe of William Fitz-William 
the defendant in tail, and afterwards to the uſe of the ſaid 
Anne and her heirs in fee, with this proviſo following; 
Provided always, that it ſhall be lawful to and for the 
“ ſaid Sir William and Dame Anne, at any time or times 
« hereafter, and from time to time, during their joint na- 
* tural lives, at their free will and pleaſure, by any their 
* deed or writing by the ſaid Sir William and Dame Anne, 
« ſcaled and publiſhed in the preſence of three credible wit- 
neſſes at the leaſt, to alter, change, determine, revoke or make 

2 ; TEE E e 3 6% void, 


Of revoking old 
uſes, and declar- 
ing new, ſte 
Lucas Rep. 73. 


478, &c. 2 Salk, 
590, 675, &c. 

3 Salk. 384, &c. 

arl. Caſes 104. 

FJ Mod. 143, 153. 


Firz-WiLL1aM's Caſe. Part VI. 
it void, all, or any of the uſe or uſes, eſtate or eſtates, in theſe 
ce preſents before declared or mentioned, or limited of the 
&« ſame premiſes, or any part of them; and that at all times, 
«© from and after ſuch time as the ſaid Sir William and Dame 
« Anne ſhall by any ſuch deed or writing ſo expreſs and de- 
*« clare their pleaſure and mind to be to alter, &c. that then, 
„and from thenceforth, ſuch of the faid eſtate and eſtates, uſe 
«© and-uſes herein declared, as ſhall beſo declared to be altered, 


„ &c, ſhall ceaſe, determine, and be void. And that then, 
„ and from thenceforth, the ſaid recovery and recoveries ſhall 
be, and all and every perſon and perſons, &c. ſhall thereof 


% ſtand and be ſeiſed to the uſe of ſuch and thoſe perſon or 


“ perſons, and to and for ſuch and thoſe uſe and uſes, and in 
fſuch manner and form, as by ſuch deed or writing, &c. as 
js aforeſaid, ſhall be declared or limited only, and not to any 
c other perſon or perſons, uſe and uſes.” And afterwards the 


ſaid Sir William and Dame Anne by their writing indented, 


by them ſealed, ſubſcribed, and publiſhed in the preſence of 
three credible witneſſes, reciting the ſaid indenture, the uſes, 


and the ſaid power, did revoke the ſaid uſe and eſtate in tail, 
limited to William Fitz- William now, defendant, and the 
remainder limited to Dame Anne in fee, ſaving the uſe and 
eſtate limited to himſelf for his life, the remainder to the wife 


for life; and by the ſame writing declared, that the ſaid reco- 


very ſhould be to the uſe of the ſaid Sir William Fitz-William 


for life, the remainder to the Lady Anne for her life, and fix 


months after, and afterwards to the uſe of John Fitz-William 
the pl. in tail, and afterwards to the uſe of Sir William Fitz- 
William the father in fee, with the like power of revocation, 
as before; and afterwards Sir William the father and Anne 
died; and whether the revocation, and new declaration, and 


lümitation of the ſaid new uſes were good and effeCtual in Jaw, 
was the queſtion; and it was ſtrongly urged, that the new 


declaration of uſes was not ſufficient in law, for two reaſons. 


1. Becauſe the revocation and limitation (as this provifo is 


penned) cannot be in one and the ſame deed ; for in that 
three times are to be obſerved, ſempus revocandi, tempus 


ceſſandi veteres uſus, et tempus declarandi novas ſus. The act 
ot revocation ougbt to be by writing, ſealed. and publiſhed 
in the preſence- of three witneſſes; and then comes the ſe- 


cond time, viz. And that at all times from and after ſuch 


„time as Sir William and Anne by any ſuch writing ſo ex- 


F* prefs and declarę, &c.“ So that there is a diſtinction of times, 


' viz. from and after ſuch time, &c.” the former uſes ſhall ceale; 


and after they are ceaſed; then follows the third time, „and 
e that then, and from thenceforth,”, viz. after the time of the 
ceſler, the ſaid recovery ſhall bè, &. to ſuch uſes “ as by any 


Le ſuch deed or writing, &c. ſhall be declared and limited.“ 


In which caſe (by ſuch deed) which is as much as to fay, pe 
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part VI. Firz-Witttam's Caſe. 


hujuſmad:, or confimile ſcripi', it ought to be like in all circum- 


ſtances as to be their joint writing, to be ſealed and publiſhed 
as the other; but cannot be in the ſame deed ; for the firſt deed 


is finiſhed when it is ſealed and publiſhed and after that, nothing 


can be added to it ; for that by the publiſhing is completed, 
and its time paſt : then after that time, the time of the ceſ- 


{ that it is not poſſible that the declaration of the new uſes can 
be in the deed of the revocation, but it ought to be in another 
deed: and it is much inforced by this word (ſhall be) which 


ſer ought to paſs, and then comes the time to declare new uſes, 


is the future tenſe z and thereby it appears, that the revocation 


ought to be paſt before the new declarat. ſhall be made; for the 
words are © ſhall be declared or limited.“ And it was ſaid, that 


theſe and the like powers by which the eſtate or intereſt of 


ſtrangers ſhall be changed or charged, ſhall be taken ſtrictly, 
becauſe they extend to the defeating or change of the eſtate of a 
zu perſon, and as to that a judgm. was cited, Trin. 30 El. in re- 
plevin between * Leaper pl. and Rich. Wroth def. where the 
caſe was; H. Earl (a) of Suff. conveyed the manor of Burnham 
in Eſſex to the uſe of himſelf for lifz, and afterwards to the uſe 
of the Counteſs of Suff. for life, with divers remainders over, 
with proviſo, that it ſhould be lawful for the Earl to make leaſes 
for 21 years, rendering, &c. And afterwards the Earl, viz. 3 
Apr. &c. made a leaſe of the ſaid manor for 21 years, to begin 
at the feaſt of St. Mich. the Archangel then following, and al- 
tho', the power was general to make leaſes for 21 years, without 
being reſtrained to make them in poſſeſſion or any number of 
them, but indefinite to make leaſes for 21 years, yet it was 
adjudged that the ſaid leaſe was void for two reaſons. 1. If 
by the ſaid power he might make any (5) future leaſe, or 
leaſe in reverſion, then he might make a leaſe for 21 years 
in poſſeſſion, and afterwards infinite leaſes for 21 years in 
reverſion, which would be contrary to the meaning of the 
parties, and then the expreſſing of one and twenty years 
was in vain, and by ſuch conſtruction the text and letter 
of the proviſo would be idle and vain. The ſecond reaſon 


9 Co. 108. b. 


See Fitzg. 220. 
(a) 2 Roll. 261. 
1 Brownl, 149. 
Cro. El. 5. 

1 Leon. 35. 


3 Leon. 130, 144. 
4 Leon. 65. Velv. 


222. 2 Roll. 


Rep. 170. Moor 


494. 199. Cro. 
Jac. 318, 319. 
Poph. g. Raym. 


132. Latch. 269. 


(5) Cr. Jac; 5, 
379. vol. 3 
1 Brownl. 148, 
149. Poph. . 

2 Roll. Rep. 402. 


1 Vent. 246. 


was, becauſe foraſmuch as this proviſo gave power to charge 


the eſtate of three perſons with terms of one and twenty 


years, ſuch proviſo ſhould be taken ſtrict, and ſhould not be 
extended, beyond the letter and meaning of the parties. And 


if Iam bound or contract with you to make a leaſe to you 


for one and twenty years indefinitely, the leaſe ought to 


be made to begin preſently, and not in (c) futuro. 2. It was 
objected, that although ex indulgentid legis, the law in di- 
vers caſes will in conſtruction confider two diſtinct times 


(e) 2 Roll. Reps, 
402. | 


in one inſtant (which in truth is not any time) yet no caſe. 


can be put, that by any conſtruction three times may be 


admitted in one inſtant: and therefore it was ſaid, that this 


„ Kale 
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3 Co. 74. Caſe differeth ſrom Digges's caſe, publiſhed by me in the Firſt 


Part of my Reports, f. 174. for there were but two times which 
well ſtood with the learning of inſtants, and with the caſe of 
the fine there put. But put the caſe there are three conuſors 
of a fine, and that the con uſee renders to one of the conuſors 
for life, or years, a rent, and grants the reverſion to another 
of the conuſors for life, ot years, rendering rent, and by the 
ſame fine grants a reverſion in fee, or in tail, to the third 
conuſor, it was faid that ſach fine ſhould not be received, be- 
cauſe that an inſtant cannot be of more than two times. 2. 
It was faid, that in Digges's caſe the uſes were raiſed by cove- 
nant out of the eſtate of tie covenantor, which may be more 
eaſily determined again in his poſſeſſion, than when uſes are 
raiſed out of a recovery, by which there is a tranſmutation of 
poſſeſſion, and all the eſtate diveſted out of him who limits 
and declares the uſes. But it was anſwered and reſolved by 
(1. the whole court, that the ancient uſes in the caſe at bar were 


te) Moor 682. revoked and the new uſes well declared in the (a) ſame deed: 
Hob. 313. 1 Co, for firſt in judgment of lav there were not in this caſe but 


174-2, 10 CO. two times concurrent in on? inſtant, viz. the time of the ceaſ. 


10. 1 Sid. 343, ing of the ſormer uſes, an the declaration of the new; for 
Finch. 83. although the revocation and the ceaſing of the former uſes are 


Co. Lit. 237. 2. diſtinguiſned in words; yet in truth they are one: for the uſe 


e . which is revoked ceaſes, and the uſe which ceaſes is revoked. 
= 2. It was reſolved, that altho' no uſe ceaſes till the writing of 


_ revocation is ſealed and publiſhed, and after the ſealing and 
publication thereof nothing can be added to it, yet it well 
ſtands with the words of the proviſo, and the intention of 


the parties, that the new declaration may be in the ſame 


feed ; for both being contained in one and the ſame writing, 
_ firſt its operation Nall be to make a deſtruction of the for- 
mer, and 40 inſtante a creation of the new uſes; and this 
word (ſuch) more properly extends to the ſame writing in 
which the revocation is, than to another ; for (by ſuch writ- 
ing) is as much as to fay, per idem vel hujuſmodi ſcriptum ; and 
ſo it ſhall be taken in this caſe. And this word (ſhall be) 
-ſhall be ſaid future in reſpe& of the indenture, and in 
judgment of Jaw ſubſequent alſo to+the revocation, and 
although theſe clauſes are contradictory, and ex diametro 
pugnant, for the one deſtroys and the other createsg.yet the 
conſtruction of the law (which delights in making-.4&on- 
cilement) makes a good accord betwixt them. For to the 


intent that the new uſes ſhall be. created, the law ad- 


(6) x Co,76. a.b. judges that the clauſe of deſtruction ſhall have the (4) prio- 
$74- N ) ity although both be cantained in one and. the ſame deed, 
WB. and take effect by one and the ſame delivery. And as to 
the difference as to ceaſing of the eſtate moved in Digges's 

caſe (where the uſe was raiſed by covenant) and this calc 

where the uſe was declared upon a Fecovery, it wa 68 

28 COM 4 Fe olve 
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reſolved that it was all one, when he who makes the revoca- 
tion is ſeiſed or poſſeſſed of the land for the reaſon and cauſe 
given in Digges's caſe z for it was agreed in that caſe, that 


the beſt eonſtruction of the ſtatute of 27 H. 8. of Uſes, is to 


make them ſubject to the rules of the common law which are 
certain and well known to the profeſſors of the law, and not to 


make them ſo extravagant that none ſhall know any rule ta 
decide the queſtions which ariſe upon them, which will pro- 


duce uncertainty, the cauſe of infinite troubles, controver- 
ſies and ſuits, which agrees with the reſolutions in (a) Dil- 
Jon and Frein's caſe, in the Firſt Part of my Reports, fol 1 7: 
b. and in Butler and Baker's cafe in the Third Part of my 
ports, fol. 25. and in Cholmeley's caſe in the Second Part, fol. * 


(a) Co, Lit. 23. a. 


where it is reſolved, that although uſes at the common law might 


have ceſſed without claim, yet now the uſe is transferred to the 


poſſeſſion; for the pleading is, vigore Aatuti, &c. de uſibus in 
poſſeſſ. transferendis. So that now after the ſtatute, to ſuch (6) 
* to which eſtates at the common law are ſubject, to 
ſuch qualities, uſes after they are transferred into poſſeſſion 
are ſubject; for the uſe is transferred and incorporate in the 


(3) x Co. 117. f. 
138. a. 


2 ©o. 53. b. 54.2. 
Co. Lit: 23, 2 


poſſeſſion, which agrees with the reſolution in this caſe, And 


on the ſame reaſon it has been adjudged, that if a man bar- 
gains, and ſells his lands to another and his heirs, by deed in- 


dented and inrolled, with proviſo, that if ſuch act is done, 


that the bargain and ſale ſhall be void; and afterwards 
the bargainor takes a wife, and afterwards the proviſo 


is broken, before entry the huſband dies, and it was ad- 


judged that the wife ſhonld not be endowed ; for Hs. by 
the eſtate of the bargainee veſts by the ſtatute of 27 H. 8 
execution of the eſtate of the land to the uſe raiſed by the Se 


gain and ſale; yet foraſmuch as the huſband did not re-enter, 7 Cog. a 


he had not any eſtate in the land, whereof the wite * be 
endowed. Nota. 


The | 
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* 


Cr, Jac, 7 I, 72. 


n ee 
In the Common Pleas: a 


IN replevin between Bellamy plaintiff and Fiſh defendant, 
TK Fiſh made. conuſance as Bailiff to William Lord H. for 
damage-feafant ; the plaintiff ſaid, that before the Lord W. 
H. had any thing, the Biſhop of Bath and Wells was ſeiſed of 
the manor of Blackford, whereof, &c. in his demeſne as of 
fee in the right of his biſhoprick ; and afterwards the laſt of 
September, 18 H. 8. by writing made a leaſe to Elizabeth 
Coſin, widow, and Robert Coſin her ſon, of the ſaid manor 


for 60 years, a die confectionis ejuſdem ſcripti, abſque impetitione 


vai, with reſervation. of rent: and further proviſum ſuit per 


idem ſcriptum, quod fi pred' Eliz, & Robert. infra dict ter- 


min 60 annor obierint quod tunc flatim & immediate poſi do- 


ceſſum eorundem E. & R. & oor alterius diutiùs viven. bene li- 


ceat prefato epiſcopo & ſucceſſoribus ſuis in manerium pred cum 


poertinen reintrare. Ihe ſaid Elizabeth died, and Robert 
ſurvived her; the Biſhop died, and another is elected and 
conſecrated, &c. who, the laſt of Auguſt, 22 H. 8. by writ- 
ing demiſed the ſaid manor to one Clark, habend' & occupand” 


manerium prad* eidem Clark executoribus & aſſignatis ſuis, cum 


Poſi ſtue per mortem ſurſum reddit, vel forisfacturam pred” Rib. 


Co. Lit. 300. b. 


Coſin acciderit vacare, for threeſcore years, with confirmation 
of the Dean and Chapter. And afterwards the Biſhop 


granted the reverſion of the ſaid manor to the ſaid Lord 
W. H. and the tenant attorned, and afterwards Robert Co- 


| fin, within the ſaid firſt threeſcore years died, and the | 
| ſecond leſſee died, and the intereſt of the ſecond leſſee 


came to the plaintiff, and the defendant demurred on the 


bar to the avowry. The queſtions in this caſe were two. 


1. Whether the ſecond leaſe ſhould ever commence ? 2. Ad- 
mitting it ſhould commence, when it ſhould commence. As 


to the firſt it was objected, inaſmuch as the ſecond leaſe is 


limited 


Fart VI, 


% 
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limited to commence on one of three accidents, that is to ſay, e 
when the former leaſe ſhall determine by death (a) or ſur- (a) Cr. Iac, 77. 
render, or forfeiture ; if none of theſe accidents happen, that 2 Noll. Rep. 357. 
the ſecond leaſe which is to commence on one of them ſhould © ph at 
never commence. For it was faid, ſuppoſe that the leſſees 
had ſurvived the firſt term without any ſurrender or forfeiture, 
the ſecond term ſhould never commence, for the term ought 
to commence at the time that the leſſor himſelf limits it, and 
at no other time ; and if the commencement be uncertain, or 
on an accident which never happens, or on a contingent, or a 
condition impoſſible, the leaſe is void: for' every leaſe for | 
years ought to have (5) a certain beginning, continuance (3) co. 1ie.4s.b. 
and end. Vide Say's cafe, Pl. Com. 270. 14 H. 8. 10. b. Plowd. 272. a 
21 Hl. 7. 38. b. 2 Mar. Br. leaſes 67. 2. It was objected, Carter 148. 
that if the ſecond leaſe ſhould commence at all, it ſhould 
commence by the (c) death of the leſſees, for this accident cr. Jac. 71. 
happened, and not the other two, and by their deaths it 
ſhould not commence, for by the death (as this caſe is) it 
could not commence in poſſeſſion; for the ſaid proviſo in the 
firſt leaſe, doth not make the leaſe void on the, death of the 
leſſees, but gives re-entry to the leſſor and his ſucceſſors. So 
that till re-entry (notwithſtanding the death of the leflees) 
the leaſe continues. And therefore, foraſmuch as the ſecond 
leaſe is to commence after the avoidance of the firſt leaſe by 
the death of the leſſees, for this cauſe, either it ſhall never 
commence, or the term of the ſecond leaſe ſhall commence. 
from the time of the death of the ſurvivor of the leſſees. As 
to the firſt, it was anſwered and reſolved, that it is true, that 
_ every leaſe for years ought to have (4) a certain beginning, 
but that is to be intended when it is to take effect in intereſt 
or poſſeſſion, then the commencement ought to be certain 
for a leaſe for years may be made on a condition or contingent _ | 
precedent ; as if I (e) grant to you, that if you pay me twenty (+) 1 Roll. 349. 
pounds at Michaelmas next following, that you ſhall have my Co. Lit. 45. b. 
manor. of D. for one and twenty years; now it is uncertain Pl. Com. 272,a, 
whether it will commence or not, and in the mean time till 86 
the payment of the money, it is not any leaſe, but it is ſuſſi- 
cient that the commencement be certain when it is to take ef- 
fect in intereſt or poſſeſſion. So it is true, that the continu- 
ance of it ought to be certain; but that is to be intended either 
vhen the term is made certain by expreſs numbering of years, 
or by reference to a certainty, or by reducing it to certainty by 
2 matter ex poſt facto, or by conſtruction in law, by expreſs limi- 
; tation. As firſt, if a Jeaſe be made for twenty-one yeats, or any 


(d) Co. Lit. 45. b. 
1 Roll. 848,849. 
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The Biſhop of Barn's Caſe, Part VI. 


other certain term, &c. it is good for the certain enumera- 
tion at the firſt, 2. By reference to certainty; as if one 
(a) 1 Rell. $49. Teaſe the manor of D. to I. S. for (a) as many years as I. has 
Co. Lit. 45-b. in the manor of 8. and he has a term for ten years, I. S. ſhall 
by 2 ot have the like term. So if a leaſe be made to another during 
(5) Pl. Com, the (5) minority of I. G. and he is of the age of ten years, 
373-22 How this is a good leaſe for eleven years, if I. G. ſhall ſo 
3 Rep. 19 b. Jong live. But if the wife of I. be great with child with a 
11 ſon; and a leaſe be made until the iſſue in ventre ſa mere ſhall 
HT come to full age, this is not a leaſe for years ; for at the time 
| when the leaſe is to take effect, it is uncertain when the ſon 
will be born, and by conſequence the commencement, conti- 

nuance, and end thereof is uncertain, And when a leaſe for 

years ſhall be made good by reference, the reference ought to 

e to a thing which has expreſs certainty at the time of the 

lleaſe made, and not to a poſſible or caſual certainty. And 

tc) 1 Roll. 845. therefore if (c) I haye a rent of twenty ſhillings per annum in 
Pl. Com. 2734. fer iffuing out of Black Acre, payable yearly at the feaſt of 
b 416, Eaſter, and I grant the ſame rent to you till you ſhall have re- 
468. (4? ceived of the ſame rent one and twenty pounds; in this caſe 

| you ſhall have this rent for 21 years, for it has reference to 

_  an-expreſs certainty, viz. to a yearly rent which is twenty 

(4) 1 Roll.345. ſhillings per annum in certain. But if a man (d) leaſes lands 
Fi C- 462. of the value of 20g. per annum till one and twenty pounds 
q * — be levied of the iſſues and profits, it is but a leaſe at will 
4 Z. l * without I, for it is not certain that the Jand Thall be 


V— — ee. 


— 
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| ec He c445c 5 every year ne annual value. And fo it wag reſolved, 
eee HL . Paſeh. 24 El. per totam curiam, in Communi Banco. 2. When 
; er pA a ſeaſe ſhall be made good by matter ex poſt fadto, It was re- 

j N AA ſolved, if a man makes a leaſe from the feaſt of St. Michael, 
1 fe) 1 Roll. 845. for as many years as I. S. ſhall ( name, in this caſe if I. S. 
1 Co. Lit. 45. b. name a certain term (in the life of the leſſor) it is a good 
1 Flond. 33-2: leaſe by matter ex pg facto. So it is of all leaſes which are 
4 33... Füs. to commence on a condition precedent. And as to Potkin's 
| Moor 49. ceaſe in (/) 14 H. 8. 10. b. which was cited by the counſel 
= 155: 5 , on both ſides in this caſe, where the caſe was, that Potkin, 
IN 5 ee 5 10 H. 7. demiſed a wood to the defendant to commence at the 
| Palm. 203. feaſt of St. Michael next following, pro term. ynius anni (g) 
| | (g) Roll. Rep. & fc de uno anno in annum, quamdiu ambabus partibus placuerit, 

1 1 Dn 190, and there two Juſtices againſt two. It is now reſolved, per 
| 3 Bolſtr. 158. fotam curiam, that in ſuch caſe after three years ad maximum, it 
. Co, Lit. a 5. b. was but a leaſe at will, becauſe beyond that, the term has not 
1 A no any certain continuance or determination; and on the 


Lutw. 214. matter is no other, than if one demiſes lands for ſuch 
S.. 473. 44. term as (5) both parties ſhall pleaſe, this is but a 
| (6) 1 Rok 851, jeaſe at will, becauſe the term is altogether uncertain. 
But if a man leaſes his land for years, it is a good 25 

15 Rs W 


p 
| 
1 
| 


no leaſe, then from ſkch a feaſt for a certain number of years, 


commence either after the re-entry'by force of the proviſo, if any +) cart. 
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for two years, becauſe it ſhall be taken good for ſuch a num- 

ber with which at leaſt the plural number will be ſatisfied, and 

that is with two years. It was alſo reſolved, that it is uſual 
when the (a) K. 's leaſe is doubtful, whether it be good or not, () 4 Co. 45, b- 
and another is to take a leaſe of the ſame lands, he will make 38 f. 6. 37. b. 
his Habendum to commence (if any former leaſe be) &c. after 8 > N 1 


the end or determination of the former leaſe; and if there be Plond. 192. 4. 


and (God forbid) but that theſe leaſes ſhall be good and ef- 
fectual; for in the judgment of law it has a commencement 
ſufficiently certain; for in the eye of the law the former de- 
miſe is either good or void, and therefore in the King's caſe, 


vhich is ſtronger than the caſe of a common perſon, ſuch leaſe 


has by conſtruction of law a commencement certain enough. 
Bo if A. (5) reciting that B. has a leaſe for years, demiſes (;) O. Beal. 35. 
the land to C. for years, to commence after the end or de- Pl.143-2Roll.32, 
termination of the former leaſe, and in truth there is not any 85 2 5. 682. 
former leaſe, the leaſe to C. ſhall commence preſently ; for in cr, 148, 14% 
judgment of law, a void limitation of a commencement, and 150, 157, 182, 
no limitation, is all one. As to the ſecond objection, it was 153, 154, 1553 
reſolved, that in conſtruction of law on the commencement Ct a. 
of leaſes, the ſtrongeſt ſhall be taken againſt the leſſor, and Hob. 7, 128, 
molt beneficially for the leflee. And in this caſe it is true, 729: Co. Lit. 


: | . | 46. b 4Co.741., 
that the firſt leaſe cannot determine by the death of the leſſees, Dyes #3: vi. . 


| becauſe on their (c) deaths a re-entry is given; ſo that till 116. pl. 70. 


re-entry the leafe cannot determine by their deaths; and for- 1 Roll. 849. 
aſmuch as there was not any re-entry in truth, the firſt leaſe 7 54053: PE 5. 
determined by effluxion of time, and not by (4) death, ſur- Br. Leafes 62. 
render, or forfeiture. But the words of the Habendum of the (e) Car. Jac. 7r. 
ſecond leaſe, are not only cum per mortem, &c. vacari contige- 4) Cr. Jac, 72. 
rit, ſed cum poſt, frve per mortem, &c. vacari contigerit; ang 
although the firſt leaſe doth not become void per mortem, yet 


certain it is that it becomes void, (viz. by effluxion of time) (e) Cr. Jac. 22. 


poſt mortem of the leſſees; foraſmuch as both died before the 
determination of the leaſe, and, as has been ſaid, the ſtrong- 


eſt conſtruction ſhall be taken againſt the leſſor, and the moſt 


beneficial for the leſſee, and that is, that the ſecond leaſe ſhall 
be, and if there be none, then after the determination and end Byer 178. > of 
of the firſt term. And Wroteſley's caſe in Pl 192. a. was cited, 
(f) where a woman leſſee for years, took huſband, and the wife 
died, and he in reverſion leaſed the land for years, to commence 


after the term demiſed to the huſband, where in trnth the firſt 


demiſe was made to the wife, and by act in law transferred 
5 n * 


* 


(a) Lit. Rep. 370. 
281. 165, 166, 


Raymond $2. 


| The Biſhop of BaTn's Caſe: Part vt, 


to the huſband ; and yet by reaſonable conſtruction it was 


there reſolved, that the land was by the woman demiſed to the 
huſband to make the leaſe have a good commencement. It 
was alſo agreed in this caſe, that the ſecond leaſe did veſt pre- 
ſently in point of intereſt, and did not depend in contingen- 
cy, to take effect in poſſeſſion, or at the end of the former 
term, if by none of the three accidents the firſt leaſe became 
void in the mean time; and which of them ſhould firſt hap- 


pen, the leaſe ſhould commence ; for it was reſolved, that if 


a man (a) makes a leaſe for years to commence after the ſur- 
render, forfeiture, determination or end of a former leaſe, in 
this caſe the leſſee has not any election to have the ſecond 
leaſe either on the ſurrender or forfeiture, or end, as he ſhall 
ele, but which of them ſhall firſt happen, the ſecond leaſe 


which before conſiſted in intereſſe termini, ſhall begin in poſ- 


ſeſſion. And therefore ſuppoſe that in ſuch caſe the firſt leſſee 
ſurrenders to ther leflor, the ſecond leſſee cannot ele that his 
leaſe ſhall commence after the expiration of the term, but pre- 
ſently by the ſurrender his leaſe comes in poſſeſhon, and from 
that time the years of the ſecond leaſe ſhall incur ; for theſe 
words (which of them ſhall firſt happen) are implied in law, 
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The Dean and Chapter WE 
WorcesTEeR's Caſe. 
{50 Trin. 3 Jacobi 1. 
14 the Kings Bench, 
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IME Dean and Chapter of Worceſter were ſeiſed of the _ wy 
manor of Hambleton in fee, in right of their church, of Occupancy of a 
which manor one Henry Gardiner was a copyholder for life eu 4 
of certain land whereof the ancient rent was eight ſhillings 66, Kc. N 
and eight pence, payable at four days of the year, viz. quar- 
terly, and heriotable at the death of the tenant, the copyholds 
of which manor were grantable by the cuſtom of the manor r 
for three lives. The Dean and Chapter anno 24 Eliz. by deed (a) 3 Co. 6. b. 
_ indented under their common ſeal demiſed the ſaid lands to Moor 459s 593- 
the ſaid Henry Gardiner and his aſſigns for the lives of John, 1 Leon. 306. 
Richard, and Margaret Gardiner, and the ſurvivor of them; Sav. 128, 129. 
and afterwards the Dean died, the ſucceſſor and the Chapter and! by . 
entered to avoid this leaſe, and the queſtion was, whether , Hell ics 
this leaſe was to be avoided by the ſtatute of (a) 13 Eliz. cap. 152, 154, 161, 
10. or not? And it was argued, that this leaſe ſhould be bay Map 3s 
avoided for four reafons. Firſt, that the ſaid leaſe was made Cr. ae. c. EY 
for the (6) lives of others, in which caſe it might happen Cr. El. 18, 430. 
that there might be an occupant who would not be ſubject to Nw Ws 15 
| 2 Roll. Rep. 169. 
waſte, no more than tenant by ſtatute-merchant, or tenant by 1 jones 263,264. 
(e) Elegit, Ic. who come in by the law without any demiſe. Vaugh 197, 
Vide 16 Ed. 3. Waſt. 100. 21 Ed. 3. 26. For although. 1 
there is not any expreſs clauſe of reſtraint of leaſes without 17 Ce. 67. , 
impeachment of waſte, as in the ſtatute 32 Hen. 8. cap. 28. Co. Lit. 43. a. 
jet ſuch leaſe is againſt the intent and equity of the ſaid ſta- 3 
tute of 13 Eliz. for as it appears by the preamble, the ſtatute Gelalb. 171. 
was made againſt unreaſonable leates ; and it is unreaſonable 5 Co. 14. a. b. 
that a leſſee ſhould at his pleaſure commit waſte and de- N 
ſtruction, which is againſt the commonwealth, for interęſi 133 
republice ne ſud re quis male uiatur. Alſo it appears by (6) Cr. Jac. 76. 
the preamble, that the ſtatute was made againſt decay of ſpi- FE" 5 
ritual livings; and therefore, if Dean and Chapter make a hy og apy 
leaſe for life, the remainder for life, the remainder for life, 2 Roll. 826. 
this leaſe is not warranted by the ſaid act, becauſe it is diſpu- 8 
— — — -niſhable . 
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Cr. Tac. 76, 77. 
| TT 2 


fs) Cr. 5 
5 4 mow 505 


60 K Roll. Rep, 


07. | 
Er. Jac. 76. 
Palm. 106. 


(e) Cr. Jae. 76, 5 
r 


Co. CL b. 
| 3 Chag. R, 110. 


The Dean and Chapter of Worceſter's Caſe; Patt yt, 
niſhable of waſte. 2. It was objectedz that this land had nl 


been (a) uſually demiſed ; for a demilt in this caſe is to be in- 


tended of a demiſe at common law; and not a cuſtomary de. 
miſe, whereof the common law doth not take any notice; 
3. That the ancient rent was not reſerved, not was the be. 
nefit which the copyhold eſtate yields to the lotd;z (6) reſerved; 
for the heriot thereby is loſt ; and it was not the intent of the 
act, that any pare of any benefit which is of continuante, 
as doubling of the rent, every three or four years, or a heriot, 
or other benefit at the death of every tenant ſhould be loft. 
4. The rent reſerved was not (c) payable as it accuſtomab| 

had been paid ; for now it is reſerved to be paid every half 
year at two feaſts, where it was payable at ſour feaſts of the 
year before, And it was ſaid, that it was more beneficial for 


them in reverſion, to have it payable at four days in the year, 


(4) Moor 363, 
64. 
2 Bulſt. 11, 125 


„ 

Cr. Car. 477. 
Cr. El. 58, 721. 
2 Brownl. 202. 
Vaugh. 187, 138, 
189, 190, 191, 
192, 193. 194, 
195, 199, 198, 
200, 201, 202, 
203, 204, 205. 
(e) Vavugh. 204. 

2 Roll. 826. 
Co. Lit. 41. b. 


44. b. 54. a. 


2 Inſt. 301. 

10 Co. 98. a. 
Plowd. 5 56. b. 

F. N. 8 


2 Roll. 82 


Reg. Orig. 75. a. 


| le Moor 759. 
r. 


Jac. 76, 77. 
Co. Lit. 44. b. 
3 Co. 8. 2. 
Moor 759. 
2 Jones 29. 
Co. Lit. 44+ b. 


| i) Co. Lit. 48. . 
ro. Jac. 76, 77. 


than at two days; and all beneficial incidents to the rent are 
to be reſerved : and to that purpoſe the Lord Mountjoy's cafe 
was Cited, which you may ſee in the Fifth Part of my Reports; 
for by the ſame reaſon where the rent has been reſerved at 
two days, it may now be reſerved at one day, which 
will be prejudicial to them in replevin in hindrance of 
hoſpitality, which the ſtatute (as appears by the preamble) 


intended to advance. As to the fifſt, it was anſwered and 


reſolved, that a Dean and Chapter, &c. are reſtrained 
by the equity of the ſaid act to make leaſes diſpuniſhable 
of waſte, for the cauſes alledged on the other fide, But 
it was alſo reſolved, that an (d) occupant ſhould be puniſhed 
for (e) waſte, becauſe he has the eſtate of the leſſee for life; 
for the ſtatute of Glouceſter, cap. 5. gives an action of waſte 
againſt him who holds in any manner for term of life or years, 
and an occupant holds for term of life; but tenant by ſtatute- 
merchant, ſtatute-ſtaple, or (// Elegit, do not hold for life, 
or years, and therefore they are out of the ſtatute. And 
therefore leaſes for the lives of others, àre within the ſaid 
act of (g) 32 H. 8. cap. 28. concerning leaſes made by te- 
nant in tail, as well as they are within this act of 13 Fliz. 
As to the ſecond objeCtion, it was anſwered and reſolved, that 
the ſaid eſtate granted by (þ) copy, was in judgment of the 


common law an eſtate at will; and without queſtion, lands 


which have been accuſtomed to be demiſed at will by thoſe 


| who have the inheritance of the lands, rendering rent, ate 
lands accuſtomably letten to farm within the faid act. And 
according to this reſolution was the = 4 of the whole court 


* of Common Pleas, Paſch. 3 Fac. Vide Heydon's caſe in the Third 
Part of my Reports. As to the third objection, it was anſwer- 
ed and reſolved, that the ſaid act of 13 Eliz. doth not 
avoid the leaſe, if the (i) accuſtomed yearly rent or read 

2 F reſer ved; 


„ P e e nd. ws alu rol. oy 


part VI. Be LL Amy's Caſe, : 38 
reſerved ; and foraſmuch as the ſaid heriot was not an annual 

thing, nor a thing depending on the rent, it is ſufficient if 

(a) the yearly rent be reſerved. As to the fourth objection, (a) Co. Lit. 44. b. 
+ was alſo anſwered and reſolved, that it is ſufficient, if the 2 Roll. Rep. 177, 
accuſtomed rent be reſerved yearly at one time; for the words * 72, 73. 

of this act are, whereupon the accuſtomed yearly rent or Degge 107. 

« more ſhall be reſerved; and therefore if the rent be yearly 8 F any 76, 77. 
reſerved, the ſtatute is ſatisfied, by reaſon of this word (year- 1. 
y) and ſo there is a difference between this caſe and the 3 Keb. 10), 18. 
Lord Mountjoy's caſe; for there wanted the word (yearly) 5 Co. 7. b. 
which explains the intention of the makers of the ſaid act of 

13 Eliz. 7 


(See 6 Mod. 64. No occupancy can be of A rent charge, : 
nor of a copyhold fans ſpecial cuſtom. ] 8 


% wr — * 
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| | 
BELLAM Y's Caſe, 
Peaſcb. 3 Fac: 1. Rot. 980. 

| In the Common Pleas, 

L7ALKER brought treſpaſs againſt Bellamy for carry - Cr. Jae. 02503. 
8 ing away his goods, &c. The defendant conveyed 1 Roll. 471, | 
1 to himſelf a houſe by feoffment, and juſtified for damage-tea- | 

1 fant ; the plaintiff pleaded a leaſe made to one, of this houſe, 


for years, by the feoffor, by deed indented, before the feoff- 
| ment, which the leſſee did aſſign to him; the defendant con- 
| ſeſſed the leaſe, but ſaid, that the leaſe was on condition that 
he ſhould not let or aſſign over his leaſe without licence by 
deed of the leſſor, and alledged that the leſſee without licence 


: did aſſign to the plaintiff ; the plaintiff pleaded the licence ß 

5 the leſſor to the leſſee by deed, without ſaying (a) hic in cur* (4) $11, 103. 

q prolat' and for that cauſe the defendant did demur in law. Cr. Jac. 70, 103, 

And although of neceſſity the licence ought to be by deed, 

4 and the reaſon and cauſe that deeds are ſhewed to the court „„ 
3 is, becauſe it belongs to the Judges to adjudge of the (+) (4) co. Lit.35.b, 

t luſhciency or inſufficiency of them; yet it was reſolved, 121. b. 225. «. 

ho that the plaintiff need not ſhew it in this caſe for three rea- 9 Ce. 25.4. 


tons. 1. Becauſe the plaintiff doth not (c) claim by the ſaid wo Nn or 


deed of licence any intereſt in the houſe, but the licence is (e Cr. Jac. 120, 
merely collateral to the intereſt of it, and pleaded only to ex- p13 
A = 1 | owd. 149. 2s 
cuſe the forfeiture of the leaſe, and is not like a releaſe or con- velv. 201. 
firmation, for they transfer the right. 2. A good difference was Cio. Jac, 70s 


B E I. I. Au v Caſe: | Part VI. 


taken and agreed when a deed is requiſite ex inſlitutione logic, 
and when ex proviſione hominis; for when it is requiſite ex in- 


Atitutione legis, there it ought to be ſhewed in court; although 


it concerns a collateral thing, and transfers or conveys no- 
thing. As if the mayor and commonalty of London have an 
eſtate for the life of J. S. if in that caſe the mayor and com- 


monalty attorn to the grantee of the reverbon, the law re- 


quires that it ſhould be by deed; for, notwithſtanding the 


| grantee doth not claim in by them who attorn, and that an at- 
tornment is but a conſent ; yet in pleading, the deed of at. 


(a) 2 Roll. 159. 
Plowd. 208. a. 
Dy. 328. pl. 9. 
2 Inſt. 551. 
4Inſt. 112. 
(5) Doct. pl. 87. 
(c) Cr. Jac. 103. 
109. pl. 6. 

3 Wilſon 3. 


tornment ought to be ſhewed, for the deed is requilite ex in- 
ſlitutione legis in ſuch caſe. But when a deed is requiſite zx 
proviſione hominis, there the proviſion of man ſhall not change 


the judgment of law in ſuch caſe; 2s if a man makes a leaſe 
for years of land to A. on condition that he ſnall net aſſign it | 
over but by deed only, and not by parol; in this cafe ex % 
viſiane hominis, the aſſignment ought to be by deed, but be- 

cauſe ex in/litutione legis, a deed is not neceſſary to the af- 
ſignee, he may plcad the aſſignment without ſhewing the 
deed. And if the King's fermor brings (a) Que minus in the 
Exchequer, he ought to (5) alledge that he is the King's fer- 
mor to enable him to ſue there; but he need not ſhew i to 
the court, for that is merely collateral to the action. 3. In the 
principal caſe the licence was (c) executed, and had not con- 
tinuance. Vide 6 Rich. 2. Monſtrance des Faits 157. 28 Hen. 
8. 29 Dyer. 18 Ed. 3. 56. 44 Ed. 3. 11. 22. 45 Ed. 3. 28. 
18 Hen. 4. 11 Hen. 4. 39. 8 Ed. 3. 19. 18 E. 4. 12. 40 Ed. 
3. 10. Plowd. Com. 149. 21 Hen. 7. 9. per Frowike. 43 Aſſ. 


Pi. 24. 8 Aſſ. p. 11. 24 All. p 2. 20 Aſſ. P. 19. 24 E. 3. 52. 


HENRY 


HENRY FINCH's Caſe. 
Ui a :.. 
In the King's Bench. 


rroMAs MOON brought a replevin againſt Daniel à Roll. 1 
| Crat, and Thomas Baldwin, who made conuſance as Yelv. 82. 
baitiffs to Henry Finch, Eſq. becauſe the place where, &c. - a * 
was parcel of the manor of Eaſtwell, whereof the Lady Finch 1 Brownl. 134, 
was ſeiſed in fee, and by her deed dated 6 Eliz did grant to 18. 
the ſaid Henry Finch her younger ſon, a yearly rent of 201. . 5 
exeun. de prædict. manerio de Eaſtwwell inter alia, per nomen ma- 2 Roll. Rep. 261. 
neriorum de Eaſiwell, Otterplea, Pothery, & Seton & meſſuagi- Hob. 175. 
orum, terrarum, tenementorum, & hæreditamentorum diftte Ka. 
therinæ, ſcituat. jacen. & exiſten. in parochiis de Eaſtwell, Waſi- 
well, & Challock in com. Kanc, aut alibi in eodem com. dict. ma- 
nerits five eorum alicui quoquo modo ſpeftant”, vel pertinent', to 
the ſaid Henry Finch, and the heirs of his body, payable at 
the feaſts of the Annunciation and St. Michael, by even por- 
tions, with clauſe of diſtreſs, &c. And for rent arrear they 
made conuſance. 'The plaintiff prayed oyer of the deed, 
which was entered, in hc verba, & habuzt, and ſaid, that 
præter & ultra the ſaid manors of E. O. P. and 5, and the 
premiſes appertaining to the ſaid manors, the ſaid Lady Finch 
at the time of the granting of the ſaid rent, was alſo ſeiſed of 
one acre of land in fee in Challock aforeſaid, and died ſeiſed, 
which deſcended to Sir Moile Finch as her ſon and heir; and 
that the ſaid Henry Finch had abated in the ſaid acre, and ſo 
continued ſeiſed by abatement: upon which the defendants did 
| demur in law. And the queſtion was, whether the ſaid acre of 
$6 land (which was not parcel, nor appertaining to the ſaid manors) 
was by the words aforeſaid charged with the ſaid rent, or not; or 
whether the ſaid manors and the land thereunto belonging ſhould 
be only charged, or not. And after many arguments at the bar, 
and the caſe well debated at the bench, it was adjudged, 
Eon 8 that 


(a) 2 Roll. Rep. 
261. 


Winch, 90, 92. 
f Hob. 175. 


86. 


Hexry Fincn's Caſe: Part VI. 
that the ſaid rent was not iſſuing out of the ſaid acre of lang, 
but (a) only out of the ſaid manors and land appertaining to 
them. And the chief reaſon and caufe of their judgment 
was, becauſe in this caſe there is but one grant, and one and 
the ſame ſentence; for there is not a full period nor an end 
of the ſentence, before the concluſion of theſe words (aut (b} 
alibi, &c.) And the difference is between two diſtinct fen- 
tences importing feveral grants, and one and the fame ſen- 
tence; as if the grant had been ded: & conceſſii annualem red. 
ditum 201. exeunt” de manerio de D. & terris & tenementis meis 
in D. S. & D. in com. K. & de terris & ter mentis meis alibi in 
eodem com. dict. manerio ſpectant & pertin'. In that cafe there are 
two ſentences, and each one may well ſtand by itſelf, for there 
is a repetition 4 terris & tenementis, which amplifies and en- 


Hlarges the lands and tenements, out of which the rent ſhal} 


(e) Lit. Rep. 
. 
Winch. 74 


(4) 1 Brownl. 
185. 

Velv. 82. 

| Lit. Rep. 210. 


(e) 11 Co. 3. b. 


10 Co. 133. a. 
Co. Lit. 146. b. 

(Co. Lit. 
2323. b. 


iſſue; but in the caſe at bar there is not any fepetition or en- 


largement of lands or tenements after the at (c) alibi; but 


the ant alibi doth not enlatge the grant of the rent to iſſue 


out of other lands or tenements, but enlarges the towns or 


places, into which the lands before charged extend; as if he 
Had ſaid, in parichia de E. W. & C. aut alibi in com. K. dlict. ma- 
ner. ſpect. ſeu pertin', for Hæc verba in hoc chſu tranſpaſita idem 


Jig niſicant : alſo; although this conjunEtion disjunctive (aut) 
in this cafe amounts in law to a copulative; yet it was welt 


obferved that (d) (aut) was never put for the beginning of 2 
Tentence, but always as a continuance of a former ſentence, in 


the ſame manner as (una cum) conjoins the matter ſubſequetit 
to the matter precedent. Alſo here in the principal caſe, 
kbele participles ſpretan & pertinen' in conſtruction agree to 


theſe words meſuag* terr? tenement? & huereditament for there 
are no other nouns to which they can properly agree; but as 


it has been ſaid, if there had been after the (aut alih:) any 


new iteration, or mention of lands or tenements, with which 


theſe participles petan & pertinen' might agree in true con- 
ſtruction, then there might be a difference. | 

Note reader, although (e) mala grummatica non vitiat inſtru- 
menta, yet in expoſitione infirunient mala (/) grammatica, qus 
eri paſſit, vi tanda eſt. N N 8 


Th 
<4 - 
— 


1. That all theſe (5) perpetuities were againſt the reaſon and 


heirs of the grantors or leſſors; nor ſuch infinite occaſions of 


Sir ANTHONY MILDMaAY's Caſe. 
Mich. 3 Jacobi x. 
In the King's Bench. 


Tls term, the caſe on a ſpecial verdict in an action of, ., _ 
treſpaſs, done at Newton in the county of Northamp- Hil as 118 

ton, between James Hetherſall, leſſee of Humphrey Mildmay, Rot. 439. 

Eſq. plaintiff, againſt Sir Anthony Mildmay, Knight, defen- (a) 1 Co. 83 b. 


dant (which was mutatis mutandis all one with (a) Corbet's Moor 601, 632, 


caſe reported by me in the Firſt Part of my Reports, f. 84.) 8 678. 


was argued at the bar, as it had been in ſundry terms paſt ; nu. 21. 


and was allo argued by the Judges: and this was adjudged 1 Co. 37. + 


42. b. 


againſt the plaintiff according to the judgment given in Cor- , err 134. 


bet's caſe. And in this caſe ſome points on great conſidera- Cro. Car. 479. 
tion were reſolved, which were not moved in Corbet's caſe ; „ away 1 5 
| : Leon. TS 
policy of the common law; for at common law (c) all inheri- (4) 10 Co. 42. b. 
tances were fee-{imple, as Littleton ſaith, Jb. I. cap. Eſtate- 5 
tail; and the reaſon thereof was, that neither lords ſhould be 3 . | 
deteated of their eſcheats, wards, &c. nor the farmers or Do. & Stud. 


purchaſers loſe their eſtates or leaſes, or be evicted by the lib. 1 cap. 27, 
28, 29, 30, 31, 


rule of the common law in this point, was in effect over- 55055 . 
thrown by the ſtatute % (4) donis conditionalibus, made anno es ny ome | 

hs * * 5 a 35 9. 24 0 a. 
13 E. 1. which eſtabliſhed a general perpetuity by act of Par- 250. bp. 
liament, for all who had or would make it, by force whereof Maxe!'s caſe, ib, 
all the poſſeſſions of England in effect were entailed accord- Bft. 4 


ingly, which was the occaſion and cauſe of the ſaid and divers 4 Co. 1. b. 


mY OT . 1 
troubles, contentions and ſuits ariſe. But the true policy and Plowd. 13. b. 


other miſchiefs. And the ſame was attem pted and endeavoured 100. 44. b. 48.4. 


| 55 + 88. a. 96. a. 103. 
2 Co. 46. b. 3 Co. 8. a. 25. b. 88. b. 89. a. 4 Co. 4 b. 5 Co. 14. b. 6 Co. 41. a. 7 Co. 21. 2. 
32. a. 41. A, 8 Ca. 35. b. 72. b. 9 Co. 105. a. II Co. 72. 4. 12 Co. 81. 1 Roll. Rep. 48, 1543, 


155. 162, 385. 2 Roll. Rep. 197, 317, 218, 383, 410, 417- 1 Leon. 83, 282. Reſtal's Entr. 360, 


b. Ke. Hob. 293. 2 Inſt. 332, &c. Savil 67, 88. Poph. 34, 128. Cro. Car. 42, 43, 45, 533. 
Ce. Lit. 18. d. 19. a. b. 24. a, 60. a 124. . 262. 3. 327. b. Carter 23. Latch, 67. Godb. 303, 


547. 0. Benl. 163. Vaugh. 365. F. N. B. 211. b. 3 Bulſtr. 186. Vet. Nat. Br. 100. . 14% b | 
| Raſtal Tail 1. Lit, ſe&, 13, 302, 441. 2 Andetl, 11, 14. Bo | 
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8 1 Leon. 54. 5 
344, 632, 633 
1 Co 86. b. 


(a) Godb. 303. 


) Soaͤb. 303. 


o. Lit. 392. b. 
26H 8. 6. 13. 


33 H. 8. Cc, 20. 


(10 Co. 37. a. b. 


1 Ca. 131. b. 
Co. Lit. 361. b. 


2 b. | 
odb. 308. 
Hard. 209. 

1 Bulftr. 159. 
12 E. 4. 19, 20, 
21. 

(4) 11 Co. 69. a. 
12 Co. 48. 


2unſt. 26. 


Hawk, Max. 
311, 452. 

0 $55 34. a. 
8 5. b. 130. a. 
Moor kt os 

Cr, Jac. 697- 


Sg. 


Lit. 27. a. 

aym. 385. 
mow 87. 4 
33 Co, 64. 
3 Co. 1, 
Lucas 412. 
(b) Raym. 355. 
Dyer 274. * 


pf. 40, 41. 


1 Joncs 460. 

1 Keb. 265,006, 
Cro. Car. 543. 
(!) Dy er 309 
pl. 48, 49. 


87. 2. 130. a 
7 & ny 
8 Co. 17. a b. 


Cro. El. 379. 
Rum. 353. 


one and the ſame eltate in any lands (6) ceaſe as to 


Sir Antony MIIDMATL's Caſe. Part VI. 


to be remedied at divers Parliaments and divers (a) bills were 
exhibited accordingly (which ] have ſeen) but they were al- 


ways on one pretence or other rejected. But the truth was, 


that the Lords and Commons knowing that their eſtates- tail were 
not to be forfeited for felony or (5) treaſon ; as their eſtates of 
inheritances were before the ſaid act, (and chiefly in the time 


of H. 3. in the Barons war) and finding that they were not 


anſwerable for the debts or incumbrances of their anceſtors, 
px did the fales, alienations, or leaſes: of their anceſtors 


ind them for the lands which were entailed to their anceſ- 


tors, they always rejected ſuch bills : and the ſame continued 


in the reſidue of the reign of E. 1. and of the reigns of E. 2. 
E. 3. R. 2. H. 4. H. 5. H. 6. and till about the (c) 12th 


year of E. 4. When the Judges on conſultation had amongſt 
themſelves, reſolved, that an eſtate tail might be docked and 


barred by a common recovery; and that by reaſon of the in- 


tended recompence, the common recovery was not within the 
reſtraint of the ſaid perpetuity made by the ſaid act of 13 E. i. 
By which it appears, that many miſchiefs ariſe on the change 


of a maxim, and rule of the common law, which thoſe who 
altered it could not ſee, when they made the change; for (4) 
rerum progreſ}. offendunt multa, que in initio pracavert ſeu pr avi- 


deri non peſſunt. 2. It was reſolved, that it was (e) impoſh- 


ble and repugnant, that an eftate-tail ſhould ceaſe as if the te. 
nant in tail was dead, (had he iſſue or no) for an eſtate tail 


cannot ceaſe, ſo long as it continues; but here his intent was 
to continue the eſtate-tai]; and to ceaſe it in reſpeCt of the party 


. offending only, and not as to any other, which is impoſlible, 
repugnant and againſt law ; for every limitation or condition 


ought to defeat the (/) whole eſtgte, and not to defeat part 


of the eſtate, and leave part not defeated; and it cannot make 


an eſtate to ceaſe guoad unam perſonam, and not guoad alteram : 
but an (g) act of Parliament may make an eſtate ceaſe as if 
one were dead, 21 H. 8. that by the acceptance of a ſecond be- 
nefice, the firſt ſhall be void as if he were dead, and in 
10 Eliz. Dyer 274 (Y) there is reſtitution by Parliament 


with a Quoad. So the policy of the common law may make a 
Quoad, as in 22 Eliz. Dyer 369. (i) a marriage infra annos nu: 
biles, is perfect quoad datem, and guoad other purpoſes it is but 


inchoatum et imper fectum. So if two are jointly and ſeverally bound 
in a bond, and judgment is given againſt one, by which it is 


become of record as to one, but as to the other it remains 
a writing as it was before: but no condition or limita- 


tion framed by the parties words in his deed, can make 


one 


* 


part VI. Sir AnTrowny MiLDMay's Caſe, 


one perſon, and be in 2fſe as to another, or ceaſe for one time, 
and revive afterwards (as a rent (a) newly created may.) And 
none can have an eſtate in tail, but parties in eſtate ſecundum 
ormam dani. 3. It was reſolved, that if a man makes a gift 
in tail, on condition, that he ſhall not ſuffer a (5) common 
recovery, that this condition 1s repugnant to the eſtate-tail, 
and againſt law. For there are divers incidents ta an eſtate- 
tail, 1. To be diſpuniſhed for (c) waſte. 2. That his wife 
ſhall be (4) endowed. 3. The huſband of a woman tenant 
in tail after iſſue, ſhall be tenant by the (e) courteſy. 4. That 
tenant in tail may ſuffer a common recovery, and thereby bar 


the eſtate -tail, and the reverſion or remainder alſo. And 


theſe inſeparable incidents which the law anncxes to an eſtate- 
tail, cannot be prohibited by condition. And therefore if a 
man makes gift in tail on condition that the donee ſhall not 
commit waſte, or that his wife ſhall not be endowed, or that 
the huſband of a woman tenant in tail after iſſue ſhall not be 
tenant by the courteſy, or that tenant in tail ſhall not ſuffer a 
common recovery, theſe conditions are repugnant and againſt 
law, becauſe by the gift in tail, he tacitly enables him to com- 
mit waſte, that his wife ſhall be endowed, and to ſuffer a com- 
mon recovery. And therefore it is repugnant to reſtrain it by 
condition, for that would be to give a power, and to reſtrain 
the ſame power in one and the ſame deed. And as to the caſe 
of dower, vide 22 E. 3. 19. Accord, 17 El. Dyer 343. the 


Larl of ( Arundel's caſe. And altho' a common recovery is 
but a common aſſurance, yet by the law every tenant in tail 


has power to ſuffer it to bar as well the eſtate-tail, as the rever- 


hon or remainder over; and ſuch act in reſpect of the intend- 


ed recompence, is not reſtrained by the ſtatute de dons cond:- 
tionalibus, as it has been ſaid. But tenant in tail by a common 
recovery. has pote/iatem alienandi, notwithſtanding the ſaid 
ſtatute. As if a man (g) before the ſaid ſtatute had made a 
gift to one and to the heirs of his body, in this caſe pt prolem 
Juſatatam, he had by the common law pote/latem alienandi; and 
therefore in the ſame caſe, if the donor add ſuch a condition, 
that after iſſue the donet ſhoyld not alien, it was reſolved that 


the condition in ſuch caſe had been repugnant, becauſe after. 


illue, by the common law, the donee had poteſfatem alienandi, 
and then in one and the fame deed to give him power pe/t (5) 
prolem ſuſcitatam pteſtatem alienandi tgciiꝰ by the law, and in the 


lame deed to reſtrain him of that power, is repugnant and againſt 


41 


(a) 1 Co. 87. a, 
130. a. b. 5 E. 2. 
Dower 143. 


Perk. ſect. 327. 


Plow, 1 c6. a. 


10 H. 7. 13. b. 


12 E. 3. condit. 11. 
22 E. 3. 19. a. 
4 Leon. 83. 

8 Co. 17. b. 

(5) Hob. 270. 
9 Co. 128. a b. 


10 Co. 37. a 38. b. 


39. a. Co. Lit. 
223. b. 224. a. 
2 Brownl. 67. 
1 Roll. 418. 
Cart. 23. 


(c) 2 Brown. 67. 


10 Co. 39. a, 
1 Roll: 418, 
2 Roll. 826. 
Lit. ſect. 34. 


Co. Lit. 27. b. 


2 Inſt. 302, 

9 Co. 139. a, 
Dr. & Stud. lib. 2, 
cap. 1. F. N. B. 
59. b. 3. 1 E. 3. 
Waſt. 12 

10 H. 6. 1. b. 


(d) 2 Brown 67. . 


10 Co. 38. b. 
1 Roll. 418. 
Co. Lit. 224. a. 


Dy. 343. pl. 57. 


(e) 10 Co. 38. b. 


Co. Lit. 224. 2. 


1 Roll. 418. 

2 Brownl. 67. 
Jenk. Cent. 
242. 3 Co. 34. a. 
10 Co. 37. a. 40. a. 
(g) Co. Lit. 
224. a. 


(4) oo. Lit, 


224. a. 


law. Part ratione after the ſtatute if a man makes a gift in tail, 


on condition that he ſha}l not ſuffer a common recovery, it is 
repugnant ; for by the giſt in tail he has given power impli- 
cle to ſuffer a recovery. So if a man makes a proviſo, 


that warranty and aſſets ſhall not bar the iſſue in tail, or 
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(e) Co. Lit. 
224. 4. b. Br, 
Condit. 239. 


11 H. 7. 11. a. 


2 Co. Lit. | 


224. 4. 


% 


Sir AnTHony Milpway's Caſe, Part VI. 

(0 Co. Lit 224. that a collateral (a) warranty ſhall not bar the iſſue, or the 

2 * donor, theſe proviſoes are againſt law and repugnant, 6 Eliz, 

13 H.7.24 a, Dyer 227. A proviſo good at the beginning, by conſequence 

4 Inſt. 146. b. may become repugnant, as if a man by his deed grants a rent 

(5) Co. Lit, for life (5) proviſo that he ſhall not charge his perſon, this is a. 

ay b. D 7 good proviſo, yet the rent if is arrear and the grantee dies, his 

pl. at a th executors ſhall charge the perfon of the grantor in an aCtion of 

debt? for otherwile they would be without remedy, and there. 

fore now it is become repugnant, and by conſequence void: 

(c) Co. Lit. but it was reſolved, that if a man makes a gift in tail, on (c) 

223. b. condition that he ſhall not alien, this condition to ſome in- 

N 1 Roll. 418. tent is good, and to ſome void. And therefore if he makes 
[ a feoffment in fee, or any other eſtate, by which the reverſion 
is wrongfully diſcontinued, the donor ſhall enter for the con- 

dition broken; for every act which is prohibited by the law, 

(d) Co. Lit or which doth wrong, a man may prohibit by condition. Vide 

"$i mn H. 7. 11. a. but (as it has been ſaid) if in (d) ſuch caſe, 


the donee fuffers a common recovery, the condition by the 


law cannot extend to it, cauſd qud ſupro. In the ſame manner 


is a deed of feoffment to huſhand (e) and wife in fee, on con- 


dition that they ſhall not alien, this is a good condition to re- 
| ſtrain a feoffment or alienation by deed, for that is wrongful, 


but not to reſtrain an alienation by them both by fine, for that 
is law ful and incident to their eſtate. So if a man enſeoffs 
an (/) infant in fee, on condition that he ſhall not alien, it is 


a good condition to reſtrain an alienation during his minority, 


for that is wrongful, but not to reſtrain him to alien, when he 


(e) Ce, Lit. 
223, a. 4 Co. 3. b. 


Hob. 1c. Br. 


is of full age, for that is repugnant to his liberty, which the 
law gives him, in caſe of fee-fimple: and with theſe two 
cafes agree 10 H. 7. 11. a. & 13 H. J. 23. a. and fo you will 
better underſtand your books in 33 Aff. p. 11, 24. 11 H. 6.6. 


41 H. 6. 40; 33, 39; 18 H. 5.11.2. 44H 9.6.Þ; 136; 


W! a, 21 H. 7. II. a. b. And it is to be obſerved, that 
before the reign of E. 4. it was not reſolved, as hath been 


ſaid, that a common recovery ſhould bar the eſtate- tail, and 


the reverſions and remainders depending thereupon: and there- 


fore the ſaid old books which ſpeak of alienations made by te- 


nant in tail, cannot be intended but to reſtrain diſcontinuance 
and altenations which did wrong, and not to prohibit a com- 
mon recovery, the operation of which was not then known, 
and which, til] the reign of E 4, was not in uſe. And the 


Condit. 2, 135. reaſon of Littleton, 4% 3. cap. Condit, fal. 84. a. was well ob- 
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Dr. & Stud. 439.2. 


123.2. 21 H. 7. 


3. a. Br; Prero- 


ſerved, who faith, that if a man makes a feoffment on condition, 
that the feoffee ſhall not (g) alien to any, the condition is void; 


„ Whica 


| moo 8 becauſe when a man is enfeoffed of land, or tenements, he has 
l Cas + power to alien thein to any perſon by the law ; for if ſuch condi. 
. Lit, ſet, 260, tion ſhould be good, then the condition would ouſt bim of 
1 87 H. . 57 d. the whole power, which the law gives him, which would be 
1 « Jo TO. 8. : | 222 * PR, 
1 $5449. 23.4 againſt reaſon, and therefore ſuch condition is void; 2! 


Part of my Reports, that if (a) tenant in tail ſuffers a common (a) Mod. I 54, 


| - : 2 2 — 1 Co. 62. 3. 127. , FORM 
on a bond made by his father X So Hil. 14 EI. it was reſolved b. 128.2, Winch, 2 , 1 


„. ſhall be fully and finally reſolved and determined, and ſhall 288, 289. Poph. 


„ covenant whatſoever, or ſhall adviſedly attempt, procure, go Rep. 129. 1Roll. 


for any act or thing for or touching any bargain, ſale, di , 2944 due, 


„ things whatſoever, in deed or in law, &c. that then im . 


* ſaid uſe and uſes, eſtate and eſtates, &c. ſhall from time e, £244, 
+. 


_ thele words (attempt) &c. or (go about) &c. or (enter into 
communication) &c. are words incertain, and void in law, 


* ” 
%. 
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which are the very words of Mr. Lit. the reaſon of which a- 
grees entirely with the reſolut. of this point in this caſe. And 
it was ſaid, that the law favours eſtates-tail in poſſeſſ. and doth 
not regard remainders or reverſions expectant on the eſtate- tail. 
For it was adjudged in Capel's caſe, as appears in the Firſt 


recovery, it hall bar not only the eſtate tail, and remainder or 155, &c. 345. 
reverfion, but the rent alſo that he in remainder or reverſion: + ap oa Al 
has granted. So it was adjudged in 12 El. between Terling x Anderf. 3 q —_ 
and Trafford in the K.'s Bench (6), that a remainder or re- Goleſb. 4, 6, &c. Ze a - 


verſion = 7 5 on an eſtate tail is no a/ſers to the heir in debt lenk. cent. 2 50. , Wl 


by Bis ji | 
by all the Tull. of the Com. Pleas in Copwood's cafe (e), that 47; Cr. Jae. 592. os. L 
if there be tenant in tail, the remainder to the right heirs of J. CO nn.” Wn 
8. and tenant in tail ſuffers a common recovery, I. S. being Palm. 139. . e 2+ 
then alive, it ſhall bar the remainder which was in abeyance 2 Roll. 396. * 7 pe „ 
and conſideration of the law. 4. Where the proviſo is, That 1 O. 37+ b. 2 > || $f! 

g | . bo RR Cr. El. 718. — a 
„if when and as often as the ſaid Anthony Mildmay, &c. Ney 10,3 Keb Wi 


e adviſedly, determinedly, and effectually deviſe, conclude, 677 — — Aae. 
and agree, or enter into any communication, promiſe, or 234, 1 

ee about, or affent to or for any act or acts, thing or things, * e, By 

* for or touching any bargain, ſale, diſcontinuance, aliena- (4) 2 Roll. Rep. 

* tion, conveyance, or aſſurance to be had or made of any of 217, 221. Palm. 

« the ſaid manors, &c. whereby any eſtate, &c. may, ſhould, 739 7 Co. 116, 

“ or might in any wile, or by any means be undone, diſ- * 1 | 

e continued, &c. and the ſame bargain, &c. or ſhall ad- NAG, can ; 

“ viſedly and effectually attempt, procure, go about, to or Bygpers &: A. 


« continuance, &c. and the fame bargain, or any other open“ er, Dor ts 
« matter, &c. ſhall attempt, go about, cauſe, &c. by acknow- A —_— 
« Jedgment of any note of any fine, ot any warrant or war- Sor Ee 
* rants of attorney for any recovery or voucher, or by acknow- LV" fart 


* 


e ledgment of auy deed, or by any other act or acts, thing or, 


« mediately after ſuch time of ſuch procuring, attempting, 8 5 5 
going about in form aforeſaid, and before any ſuch bargain,” 7/7 7 2 
« ſale, diſcontinuance, &c. had, made, &c. or done, the g  / ** 


« to time ceaſe, as only in reſpect, and having regard 
« to ſuch perſon or perſons ſo attempting, going about, 
&c. in ſuch fort as if ſuch perſon or perſons, &c. were 


„% naturally dead, and no otherwiſe,” It was reſolved, that 


Lag 


and God forbid that the inheritances and eſtates of men | 
ſhould depend upon ſuch (4) incertainty ; for it is true, Quad (d) 1 Co 85. a. 
(e ) nuſera eft ſervitus, ubi jus eft vagum; et quod non definitur ©: Jac. 698. 


| | Co. 52. 
in jure guid ſit conatus, ne quid eft a going about, &. or commu- 1 f 
e nication ; e 
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(a) r Roll. Rep. 
226. 11C0.98.b. 
(5) Cr. Jac. 697, 
698. 10C0.38.b, 


(c) Moor 633. 
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nication : and therefore the rule of law decides this point 
(a) non efficit conatus niſi ſequitur effefius: and the law (b) re- 
jects conations, goings about, as things uncertain which cannot 
be put in iſſue. For if one who is bound with ſuch a perpe- 
tuity goes to (c) counſel learned, to know whether he might 
alien part for payment of his debts, or for advancement of his 
younger children, or for any other needful uſe, is that a breach 


of the proviſo or not? Or if the heir or other in remainder 


who knew not of the proviſo, & qui habet juſtam ignorantiam, 
thinks that he may levy a fine, and thereupon a note of a ſine 
is drawn, &c. and before it be recorded, he knows of the pro- 
viſo, and then all his cancelled, is that a breach of the proviſo? 
And an hundred ſuch like queſtions, where nothing is done, 


may ariſe, which the eye of the law never ſaw, but of late 


times are invented ; and ſuch proviſo is full of cruelty, and 


_ againſt the freedom and liberty of a freeman: for this (as if 


(0 Lit. e. 


720, 2 Au. 135, 


138. 1 Co. 88. a. 


130. a. 131 
1 Roll. Rep 


Co. Lit. 37 


b. 


485. 
7. b. 


le) Co. Lit. 358. 


„ co. Lit 


db. 10 Co. 3 


b. Lit, ſect. 722. 


he had bolts of iron on his legs) reſtrains him to go about; 


and alſo it ſeals up his lips, and deprives him of the uſt of his 
tongue; for it reſtrains him to enter into communication, 


And in the {aid books aforeſaid, where the alienation of tenant 


In tail is reſtrained, no mention was ever made of reſtraining 
2 going about, or entering into communication to alien, for 
that was then thought ſo idle, that there is not any touch of 


any ſuch matter in any of the ſaid books, or in any other 
book of the law. And in the caſe of (4) Richil, reported 
by Litt. lib. 3. c, Warranty 162. Richil reſtrained his ſons 
from aliening, and not from going about, or entering into 
communication of aliening, and yet if he could have reſtrained 
the going about, &c. it had avoided one of the cauſes, that 


his conveyance was againſt law. For Littleton ſaith, that if 


the (e) firſt fon aliened the tenements in fee, then is the free- 
hold and fee ſimpie in the alienee, and in no other, &c. then 


| how can it by any reaſon be, that ſuch remainder ſhould 


$. b. 


) Moor 632, 


commence its being and its eſſence immediately after ſuch 


alienation made to a ſtranger, who had by the ſame alienation 
the freehold and fee-fimple ? But if Juſt, Richil could have 
reſtrained the going about, or entering into communication, 
or the making of a charter of feoffment, or a note of 2 fine, 
&c. he might have avoided the principal cauſe, for which 
his conveyance was inſufhcient in law. And in the fame 

manner it may be ſaid of the conveyance of (/) Thirning 
Chief Juſtice, reported in 21 H. 6. 33. b. And it was ſaid, 
that a going about, or entering into communication was not 
iſſuable. Farther, it was ſaid, if a man makes a gift in tail, 


on condition that he ſhall not make a feoffment, it is a 
good condition; but if the condition be that he ſhall 


not make a charter of feoffment, that is not good, for that 


without livery, (as Littleton ſaith, fol. 15.) amounts but 
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to a tenancy at will, which tenant in tail cannot be reſtrained 

from making. So if a man makes a gift in tail, on condition | 

that he ſhall not make a leaſe for (a) his own life, it is void (a) Co. Lit. aa. 
and repugnant ; but if a man makes a leaſe for life or years, on 1 * 
condition that he ſhall not alien or leaſe the lands, it is good. * 
For at the common law, leſſee for life or years might commit 
waſte, which was ad exhereditationem of the leſſor, and there- 
fore there was a confidence betwixt the leſſor and leſſee, and 5 
therefore the leſſor might (5) reſtrain the leſſee from aliening (04 Co. 1 . 
or demiſing to another, in whom perhaps the leſſor had not Hob. 170. Co. 


pe Lit. 223. b. 
ſuch confidence. And thetefore it is reaſonable, that when Moor 4 881. 


he who has the inheritance makes a leaſe for life or years, that 1 Leon. 3. Cr. El. 


- | : 8 "NF. 26. 1 And. 133. 
he may reſtrain) ſuch particular tenants from aliening or de- 4 Leon: 6 33 


miſing for the benefit of his inheritance. But when a man 4 Leon. 5. 
makes (c) a giſt in tail (which is an eſtate of inheritance, and (e) Co. Lit, 
by poſſibility may continue for ever) and thereby makes the 273: b. Cont. 
donee chief owner of the land; he cannot reſtrain him from 

making any lawful act or eſtate which doth no wrong to any, 

and which by law he may do of the fame land. So it is for the 

ſame reaſon, if a man makes a gift in tail of a manor, on con- 

dition that he fhall not make any voluntary grant of any lands 

by copy according to the cuſtom of the manor, &c. it is not 

good. But if he makes a leaſe for years or life with ſuch con- 

dition, it is good, cauſd qud ſupra. And by theſe differences (4) co. Lit. 23. 3. 
you will better underſtand your books in 21 H. 6 33. b. 8 H. 379. b. 

7. 10. b. 11 H. 7. 6. b. 13 H. 7. 23. a. Laftly the intent of G Aud. 1 55 
the ſtat. 27 H. 8. (as appears by the preamble) was to reſtore Cr. Car. — 
the ancient com. law, and xo root out and extinguiſh all ſubtle 1 Co. 83. b. 
inventions, imaginations and practices of uſes which had in- A o 
troduced many miſchiefs and inconveniencies mentioned in 4 Leon. 346. 
the preamble. And that was very good and neceſſary for the Winch. 56. . 


commonwealth : for the com. law has certain (4) rules to di- ( Cr. El. 378, 


8 4 X e 
rect che eſtates and inheritances of lands, and therefore it is 10 Co. 42. b. 


without any compariſon better to have eſtates and inheritances 1 And. 346. 


directed by the certain rules of the common law, (which 17,4149. 


A . Moor 
has been an old, true, and faithful fervant to this common- bry * 


wealth) than by the uncertain imagination and conjecture of (g) Mo. 364, 633. 
any of theſe new inventors of + uſes, without any approved 1 
ground of law or reaſon. Note reader, this judgment agrees hs ee 
with the former judgments, as well in (e) Corbet's caſe, as 1 And. 7, 186. 
the caſes between Humble and (/) Cholm'ey, and Ger- 4 2 142. 
min aud (g) Aſcot there cited, and wich the judgment in RT ror ye 
(b) Dillon and Frein's caſe. And in this caſe jt wag obſerv- 15) Jenk. Cent. 
ed, that in the ſaid proviſo found at large by the ſpecial ver- 27% oph. 70. 
dick, there are more than a thouſand words; whereas in our oor . 
books, when tenant in tail was reſtrained from alienation, | 10 Co. 42. b. 
Has 46 | | | 1 there 11 Co. 80. a, 
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(e) Co. Lit. 6.3, there were not twelve words, hec Fuit (a) candida 


er. Jac. 99. 


Noy 110. 
2 Roll. Rep. 188. 


(a) 2 Co. 653. a. 


4 Co. 57. b. 
5 Co. 26. a. 
2 Inſt. 3 59, 573. 


Davis 33. b. 


8 2 Roll. 265. 


(e) 33 H. 8. 51. 


pl. 14 Dyer, 
(d) 1 H. 5, 6. b. 


7. a. 
(e] Cr. El. 3 56. 


9 Co. 78. a. 
(Cf) Cr. El. 357. 


4 Co, 1. b. 
9 Co. 79. b. 


3 Inſt. 109. 
5 Co. 115. a. 
2 Co. 68. a. 

Co. Lit. 52. b. 
285. a, 1 Bulſtr. 


105. 2 Bulſt. 48. 


(gz) 2 Roll. Rep, 
187, 188. Palm. 
110, 111. 9 Co. 
79. b. Velv. 125. 
1 Roll. 265. 


BL AER E's Caſe. Part VI. 
N ark * illius ta- 
tis fides & ſimplicitas, que pauculis lineis omnia fidei firmamenta 
poſuerunt. And fo has this caſe now been adjudged in both 
courts. POS. 1 855 


B LAK E's Caſe. © 
Mich, 3 Jac, 


In the Common Pleas, 


FPborx brought a writ of covenant againſt Blake, aſſignee 


of Price, and the breach was for not repairing of the 
houſe ; the defendant pleaded an accord between him and 
the pl. and execution thereof in ſatitfactione & exomeratione 
decaſuis reparationum predict, upon which the plaintiff demur- 
red; which plea began in the Common Pleas, 3 Fac. Rot. 
1033. And it was was objected, that this action of covenant 
was founded on the deed, which could not be diſcharged but 
by matter of as high a nature, and not hy any accord or 
matter in pais; for nihil (a) tam conveniens eft naturali equitati, 
ut unumquodgue diſſolvi eo ligamine quo ligatum 5. And it 
appears by all our books, that neither arbitrament, nor accord 
with ſatisfaction is a plea, when the action is grounded on 
a (b) deed. Vide 1H. 7. 14. b. 33 H. 8. 51. 59. Dyer (c) 1 
H. 5, 6, 7. (67). 45 E. 3, 4. b. 25 H. 8. Br. Det. 173. 2. 
When the action is in the realty, or mixed with the realty, ac- 


cord with ſatisfaction is no plea; for accord with ſatisfaction 


is a bar for the (4) perſonalty, and not of the realty, and when 
the perſonalty is mixed with the realty, it is no bar for the 


perſonalty; for (e) omne majus trahit ad ſe minus. Vide 


aſt. So in a ra- 
But it was reſolved 


11 H. 7. 13. b. 13 H. 7. 20. a. b. in 
viſhment of ward, Quare impedit, &c. 


by the whole court, that the defendant's plea was good 
in the caſe at bar; for there is a difference, when a duty 
——— . — accrues 


 BraxE's Caſe. 


accrues by the deed in (a) certainty, tempore confectionis ſcripti, 
as by covenant, bill, or bond, to pay a ſum of money, there 
this certain duty takes its eſſence and operation originally and 
ſolely by the writing; and therefore it ought to be avoided by 
a matter of as high a nature, although the duty be merely in 
the perſonalty ; but when no (Y) certain duty accrues by the 
deed, but a wrong or default ſubſequent together with the 
deed; gives an action to recover damages which are uy in 
the perſonalty, for ſuch wrong or default, accord with fatiſ- 
faction is a good plea; as in the caſe at bar, the covenant doth 
not give the plaintiff at the time of the making of it any cauie 
of action, but the wrong or default after in not repairing of 
the houſe, together with the deed, gives an action to recover 


Part VI. 


damages for default of reparations. And foraſmuch as the 


end of the aCtion is but to have (c) amends, and damages in 
the perſonalty for this wrong, therefore amends and fatisfac- 
tion given the plaintiff is a good plea, For the action is not 
merely grounded on the deed, but alſo on the deed. and the 
wrong ſubſequent, which wrong is the cauſe of the action, and 
for which damages ſhall be recovered, as in 13 E. 4. I. b. & 
5. a. b. in treſpaſs the plaintiff, recovered by verdict, the de- 
fendant brought attaint againſt the plaintifF and petit jury, and 
one of the petit jury pleaded accord between the plaintiff and 
defendant and ſatis faction, and held a good plea. For the 
writ of (d) attaint is not only grounded on the record, but on 
matter in fact alſo, for the ſuppoſition of the falſity in the oath, 
is matter in fact. Andin 35 H. 6. 30. a. in attaint brought 
on falſe oath in appeal of Mayhem, one of the petit jury 
- pleaded arbitrament between the plaintiff and defendant ; and 


wy 2 
(a) 1 Roll. 265, 
Cr. El. 304, 306. 


DoR. pl. 17. 
Cr. Jac. 100. 


” 


(b) Doct. pl. 17. | 
1 Roll. 265. 
Lutw, 359 . 


(e) Yelv. I25, | 
9 Co. 78. 4. 


(d) Het). 112. 
Cr. El. 357. Doct. 
pl. 18, 19. Dyer 
75. pl. 27. Fitz. 
Bar. 111. Br. 
Accord 9. Br. 
Attaint 91. | 
J 6H. 7. 10. a. 
b. Br. Treſpaſs 
270. Br. Accord: 
3. Plowd. 11. b. 
6. a. 9 Co. 79. b. 


Doct. pl. 15. Fitz. 


Bar. 150. 
(ge) 9 Co, 78. A. 


in all cafes where arbitrament is a good plea, accord with ſa- Cx. El. 357. Dy. 
tisfaction is a good plea. Vide (f) 6 H. 7. 10. a. b. acc. 25 Pl 27. Cr. 
And generally in all actions where (g) damages only are to 2 100. 4 Co. 
be recovered, arbitrament or accord with fatisfaftion, is a (%) Dodd. ol. 
(b) pl. 17s 
good plea; as in an action of waſte in the (Y) tenuit, where da- 1 Brownl. 239. 
mages are only to be recovered; and ſo is the report of Ser- N f 
jeant Bendlowes to be underſtood : for, in an action of waſte Cant. Gr. Jae. 
againſt leſſee for years in the (i) tenet, accord is no plea, as it 100. 2 Inff. 307. 
| hath been before ſaid. So it is to be collected on the book of Doi pl: G Real. 
35 H. 6. 30. a. that in appeal of ( Mayhem accord with ſa- 4. N. Benl. 35. 
tisfaction is a good plea, becauſe in the ſame action damages (#) Dock. pl. 37, 
are only to be recovered. And fo is the general rule put in 15,9 C0, 78. b. 


b E. 6. Dyer (1) 75. in Andrews's caſe. (% Rol. Rep. 


ide 47 E. 3. 20. b. 


188. 9 Co. 78. a. 
Cr. Jac. 100. 
(m) Doct. pl. 18. 


Accord for a rent (mn) reſerved on a leaſe for years, 7 E. 3. 
Hue 9. (% 11 H. 7. 4. ; EG Roll. 266, 
| „ (n) 10 fl. 7. 4.4. 


1 C 


Part vl. 


Mich. 3 Jac. 


In the Common Pleas, | 


IN debt by Randal and his wife executrix of Themilthorpe 
againſt Higgens, on a bond made to the teſtator, the de- 
fendant pleaded that the teſtator in vird ſud in curia de Banc 
Hic recuperavit debitum predifium, ac 60 5, pro damnis, (without 
Hardr. 129. alledging any execution) quad quidem recordum recuperationis, 
woas removed, extra Bancum per br. de errore coram Rege, & 
bDidem remanet minime reverſatum ſeu adnullatum ; and there- 
| Dodt. pl. 306. upon it was demurred. And it was objected, that if a man 
recovers debt on a bond, or rent on a leaſe for years, it is at 
the plaintiff's election to ſue execution on that judgment, or 
to have a new action; and that for divers reaſons. 1. By the 
judgment, the deed or rent is not changed, but continues a 
dAdaieed and a rent notwithſtanding the judgment; as if a man 
(3) 1 Roll. 604. be indebted in (5) arrearages on accompt, and takes a bond 
Br, Det. 64. L for the payment of them, yet he may have an action on the 
The an 235. one or the other, as it is agreed in 11 H 4. and Mich. 2 Jac. 
232 H.6. 55. d. Rot. 3272. in this court, in debt by Richard (c) Branthwait 
Dyer 21. pl. 132. againſt Sir William Cornwalleys the younger, on a bond for 
_ &. . 5. payment of money, the deſendant pleaded in bar, quod guerens 
$6. Poſt. 45. b. poſt diem ſolutionis pecuniæ, and before the purchaſe of the 
33 2 writ did accept of a ſtatute- ſtaple for the ſame debt, and in 
Thott 21 b. full ſatisfaction of the bond, on which the plaintiff demur- 
12 79. red: and it was adjudged for the plaintiff. For although be 
Lutw, 466. had taken a ſtatute for the fame debt, which is a matter of 
| record, and of a higher nature than the bond is, yet the bond 
did remain in force ; and it was in the plaintiff's election to 
| take his action or remedy on the one or the other. 2. It 
* was objected, that it would be againſt reaſon to compel 
the plaintiff to ſue execution on the firſt judgment, for 
perhaps the plaintiff knows that the firſt judgment is 


2 — — DES -W RO — 1 


denies his deed, and it be found his deed, in that caſe the (a) 


the ſame debt, or any part of it, the contract is determined, 


part VI. Hicctns's Caſe: 45 


erroneous, or that he has recovered by falſe oath, in which 9 E. 4. 50, 31. 
caſe the judgm. is reverſable by error, or attaint, and there- | 
fore if he ſhould ſue execut. it would be in vain ; for he ought 
to reſtore (when the judgment is reverſed) all that which he . 
has received. 3. It was objected, if in debt on a bond the def. | 
deed ſhall be delivered to the plaintiff, and the reaſon is, to b. 5 Co. 74. b. 
the end that he may have a new action if he will; but if it 6. Co. 40. b. 


| | | Sf 2 PR oy, 
be found not his deed, the deed ought always to remain in 12 The 170 


court, till the pl. has reverſed the judgm. Vide ꝙ E. 4. 50. a. b. (5) 2 Roll. Rep. 


4. If two be bound in a bond jointly and ſeverally, and the ob- — bln bly 
ligee recovers againſt one of them on this bond, the nature of pag N $17 
the bond is not ſo changed by this recovery, but he may on Dock. pl. 67. 
the ſame bond have an action againſt the other. But it was Owen 37. Latch. 
reſolved, that as long as the (4) judgment remains in force, 6 1 — 
he cannot have a new action upon the ſame bond; for as he Br. Det. 64. 


who has a debt by ſimple (c) contract, and takes a bond for Br. Contract 8, 
b. Obligat. 21 
3 H. 4. 1). b. 11 Hl. 4. 79. b 9 E. 4. 30. b. 31. 4. S0 when Ber 1, fe. 
a man has a debt on a bond, and by ordinary courſe of law Fitz. Bar. 175. 
has judgment thereon, the contract by ſpeciality which is of an P- 5 


, . | f ; x | Dyer 21. pl. 131. 
inferior nature, is by (e) judgment of law changed into a mat- B. N. C. 10g; 


ter of record, which is of a higher nature. 2. If he who re- 2 E. 4. 14. a. b. 


covers may have a new action and a new judgment he may Cs 


have infinite actions, and infinite judgments to the perpetual Dall. 53. 


vexation and charge of the def. & (e) infinitum in jure reproba (4) 21 H. 7-5.b. 


tur. 3. On every judgment the def. ſhall be (/) amerced, and pr wag 415. 
if he be a Duke, Marouis Earl, Viſc. or Baron, he ſhall be a. Dow ws, - Sued 
merced to 1008. and fo the def. might be infinitely amerced % F. 4. 3. b. 
on one and the ſame obligation, which would be miſchievous, 8 

& (e) intereſt reipublice ut fit fints litiym. And if a man has (e) 3 Co. 168. b. 
a liberty by preſcription, and takes letters patent thereof, 12 Co. 24. 

the matter of record drowns the preſcription which was the 3 1340. 
. ELD . 1 ulſt, 99. 
inferior, as it is held in 33 H. 8. Br. (4) Preſcription 102. Hob. 150. 


Vide 10 H. 7. 21. a. b. & 24. b. 2 E. 4. 14. b. 22 H. 6. 56. (/) Poftea 54-3, 


8 H. 4. 16. 34 H. 6. 26, &c. And if a man has an annuity 18 - 25 
by deed or preſcription, and brings his writ of annuity 28. 3 ; 


and has judgment ſo long as this (i) judgment doth remain 21 E. 4. 77: b. 


in force, he ſhall never have a writ of annuity, (although it (g) 11 Co. 69. a. 


be an annuity of inheritance) but a Sc. fac. on that judgment; 8 £ 
becauſe the matter of the ſpecialty or preſcription, is by the Hardr. 128. 
judgm. altered into a thing of a higher nature. Jide 37 H. 6. wat =p 
13. b. (/ judgment in an action of forgery of a falſe deed, is (i) Dock. gi. 86. 
a good bar in another action on the ſame forgery. But if Co Lit. 145. 


| {!) recovery be in debt on a bond in the county by Fu/- (bos. . ag 


ticies, there, notwithſtanding ſuch judgment, the plaintiff 
may have an action of debt on the bond in a court of re- 
cord; for the county court is not of record, and therefore 
the bond is not changed into any thing of a higher _—_ 

| 3 | | | | e ut 


(a) Co. Lit. 2 31. 


37. F. N. B. 1217 
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(a. Ant. 44+ b. 
X Koll. 470, 471. 
Lit. Rep. 58. 
Cr. Car. 855, 86. 
() Bridgm. 123. 
c) 11 H. 4. 79. b. 


1 Roll. 604. 

Br. Contract 33. 

Br. Det. 64. 

Br. Obligat. 23. 

13 H. 4. 1. a. 

| Lit. Rep. 58. 

Cr. Car. 85, 86. 

193. 1 Brown. 
47- Hob. 68,69. 

Cr. Jac. 5794649, 


; 650. Cr. El. 7 16, 


27. Mo. 872. : 

ile 339, 340. 
1 . 
4 Co. 59. b. 60. a. 
| 5 Co. 28. b. 


tiff's fault, and although it be erroneous, yet ſo long as it re- 
mains in force, it ought to be executed; and when it is re. 


© ;, e. cancelled, 


7 | His ctns's Caſe, Part VI, 
but ſo long as ſuch judgment remains in force the pl. ſhall not 
have another action by Juſticies in the ſame court for the infi- 


nite vexation of the party, as hath been ſaid. And as to the 
ſaid caſe of (a) Branthw. it was agreed to be good law; for a 


ſtat. (5) ſtaple, or bond in the nature thereof, is but a bond 


recorded, and one bond, be it of record, or not of record (c) 


cannot merge another. Alſo a bond, and bond in the nature of 
a ſtat. ſtaple are two diſtinct liens, made by aſſent of the par- 


ties without proceſs of law, whereof the one hath no depen- 
dency on the other. But in an action brought on a bond, the 
ſuit is grounded on the bond, as a building vpon a founda- 


tion; and the pl. hath judgment to recover the debt due by 


the bond; ſo that by judicial proceeding, and act in law, 


the debt due by the bond is transformed and metaphor- 


phoſed into a matter of record; and judgment in a court of 
record is of an higher nature than a ſtat. ſtaple, ſtatute mer- 
chant, or any recognizance acknowledged by aſſent of the 
parties, without judicial proceeding. And as to the ob- 
jection which was made, that perhaps the recovery is 
erroneous ;z to that it was anſwered, that that was the plain- 


verſed, then the obligee is reſtored to his new action on the 
bond. And it is true, that in old books, after judgm. given 
in an action of debt on a bond; the bond ſhall be * damned, 
becauſe the duty was changed into another nature, and that 


was the true reaſon of the old books, and not the reaſon 


which Brook ſuppoſes in abridging the caſe of 11 H. 4. Faits 


19. that otherwiſe the obligee might again recover there- 


upon. And therewith agree 9 E. 4. $1. a. 7 H. 4.39.b. 11 H. 


4. 73. b. 45 E. 3. 11, &c. Aud the court had confideration 
of the book in 17 E. 3. 24. where Ed. Devon brought an 
action of debt on a Leal of 201. againſt Richard Scot, 


who pleaded, that before the Mayor and Bailiffs of Newcaſtle 


upon Tine, the plaintiff by plaint on the ſame bond, re- 


covered and had execution ; and there becauſe the defend- 
ant did not procure the bond to be damned, the plaintiff had 


judgment to recover again, notwithſlanding the former judg- 
ment and execution. And there Shard ſaid to the defend- 


ant, {ee now the deed be damned. But the court ſaid, 
that that judgment was given becauſe it was the defend- 


ant's folly that the deed was not damned on the former 
judgment. For in the time of E. 3. R. 2. and H. 4. It was 
held, that when a man did recover on a bond, that the bond 


(as hath been ſaid) ſhould be damned. Wherein the con- 


tent and quietneſs of men in old times ought to be obſerved, 


that when judgment was given againſt them by courſe of law, 


they 


— 


they were ſatisfied therewith, without prying with eagles eyes 
into matters of form, or the manner of proceeding, or of the 
trial, or inſufficiency of the pleading, &c. to they intent to 
find error to force the party to a new ſuit, and himſelf to a 
new charge and vexation.” But fince men became more con- 
tentious, and not ſatisfied with any trial or judgment, but writs 
of error and attaints (which in old times were rare, and eſpe- 
cially writs of error), were ſo frequent, as of more late time 
they where, the judges thought it dangerous to cancel the deed, 
either were the plaintiff recovered, or where he was barred by 
judgment, for in both caſes the judgment might be reverſed 

y error or attaint, and therefore the reaſon or cauſe of the 
ſaid judgment in 17 E. 3. is now changed, and there is not- 
any queſtion but judgment and execution upon a bond, is a 1 E. 3. a4, « 
good bar in a new action thereupon ; and therefore the ſaid Antes 45. b. 
book of 17 E. 3. is not to be urged againſt this judgment. 
Alſo the court ſaid, that if a man brings an action of debt on Antes 7. a, 
a bond, and is barred by judgment, ſo long as the judgment | 
ſtands in force, he cannot have a new action: pari ratione 
when he hath judgment in an action on the ſame bond ſo long 
as the judgment ſtands in force, he ſhall not have a new ac= 
tion. And as to the caſe which has been objected, that where | 
two are bound jointly and ſeverally, and the obligee has judg- 5 co. 86. b. 
ment againſt one of them, that yet he may ſue the other, it Antes 45. , 
was well agreed. For againſt him the nature of the bond is Oh Job. 33%, 
not changed, for notwithſtanding the judgment, he may plead Hob . 7.9. 
that it is not his deed. And afterwards in the caſe at bar, 2. b. Roll. Rep. . 
judgment was given againſt the plaintiff, and the doubt in 
9 E. 4. 50. b. 51. a. where this matter is very well debated 
on both ſides, well reſolved. N 


_ [See the eaſes of Putt and Rawſtern. Pollexf. 641. ind » %* . 
2 Cro. 73. Fattum tranſit in rem judicatam, Ae - . 
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CCC 150 
3 5 Mich. 3 Jac. 
. In the Common Pleas. 
Car, Jac. 55. N debt by Richardſon againſt Dowdale, executor of Lante, 


dhe defendant pleaded, fully adminiſtered, and the plain- 
tiff ſaid, that he had aſſets at Exceſter, and the jury found that 


the teſtator died infra regnum Hiberniæ, and that the defen- 
dant after the teſtator's death, divers of the teſtator's goods 
| (a) Cr. Jac. 5034 within the realm of (a) Ireland took and adminiſtered, to the 


value of the debt, and that the defendant nulla alia ſive plu- 
g fuer præd teſtatoris, poſt mortem teſlatoris infra. 

onum Angie unguam adminiſtravit, et fi, Cc. And it was 
objected by the defendant's counſel, that it had been a queſ- 
| tion in old books, whether the Jury can find tranſitory things 
(3) Cr, El. 842. in a foreign county, and in 2 Ma. Br. Att. (b) 104. it is held 
B. N. C. 451. that the jury of one county are got (c} compellable to nd 
(e) Helv. 51. 2. tranſitory things in another count buf at their pleaſure; and 
it was faid, as a jury of one county cannot find a thing which 

* is local in another county, ſo a jury cannot find any thing al- 
though it be tranſitory, done in another realm; fot by pie- 


ſumption of law they can in neither caſe take conuſance of 


Oy. 257,273. the thing. As in 10 El. Dyer 271. (d) In debt brought in 


Pl. 29.2 Koll. 689. London againſt one as ſon and heir on a bond made by his fa- 
4 . ther, who pleaded nothing by deſcent at the time of the writ 


purchaſed, nor ever after, &c. and the plaintiff averred aſſets 


by deſcent in London, in parochia & ward prædic and gave in 
evidence aſſets in Cornwall, and whether that were good evi- 
_ dence, or whether the jury might find it or not was the queſtion; 
E there it ſeems it was not good evidenee; nor could the jury find 
this local matter in a foreign county. And 47 E. 3. 2. 21 E. 4. 10. a. 


22 and 36. b. 10 H. 7. 22 a. b. 11 H. 7. 16 a. b. and many other 
books are, that a thing merely done beyond ſea, ſhall not be tried 
here, But after many arguments and good conſideration it was re- 
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bored, 
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ſolved; that judgment ſhould be given for the plaintiff. And - 
in this caſe theſe points were reſolved fot good law. Firſt, , Bulſt. 130. 
when the place is material, as when it is made parcel of the Hob, 170. 
iſſue, there ahe jury cannot find the point in iſſue in any 
other place, for by ſpecial pleading, the point in iſſue is re- 
ſtrained to a certain place. 2. There is a 133 when the 
lace is named but for conformity and neceſſity; and when (as per 30. ol. 206 
f bath been ſaid) it is parcel of he iſſue, as in the caſe which Hau. 1 
hath been put in 10 Eliz. in debt againſt the heir, he pleaded 7 Co. 27. . 
nothing by deſcent generally, in that caſe the plaintiff could 8 =”, 
not reply in ſo general a manner, for then no trial could be Co. Lit. 2325 by 
had thereof; but in ſuch caſe, for conformity and neceſſity of Hardr. 61. 
trial, he ought to name a certain place, as there he did, within _ 
a pariſh and ward within London. -But God forbid, but that 
the jury may find aſſets by deſcent, in any other county with- 
in England; for the law is, that the plaintiff in ſuch caſe ſhall , Roll. 639. 
have in execution all the lands which the heir has, and per- 3 Co. 12. 
haps he has lands in divers counties, and therefore although Plowd. 440 
one place be named for neceſlity, yet the jury may find all 
that which by law ſhall be chargeable in ſuch cafe, in what co. Lit. 282. by 
town or county ſoever it lies, and fo was the principal caſe - 
reſolved afterwards in 10 Eliz. although it be not there re- 
ported; and therewith in effect agrees 10 H. 6. 13. 
judged, and therefore the ſaid conceit of Brook 2. t- Cr. El; 842. b. 
taint 104. was utterly denied per totum cur”, for they are bound | 
under pain of attaint, to find aſſets in any county whatſoever. 
For, (as it hath been ſaidq it may be that the executor has 
goods of the teſtator in qi ſeveral counties, and which in 
none of the ſaid counties Mſelf is ſufficient. So if a man B. N. c. z5t. 
has 20 acres of land in tail in the county of N. and 20 acres Moor 47; 2974 
of equal value in fee-ſimple in 20 ſeveral counties, and makes 
a feoffment in fee of the land in tail with warranty and dies, 
the iſſue in tail brings a Formedon for the land in N. in this 
caſe the feoffee can alledge aflets but in one county only; but 
the jury are bound on manifeſt proof, upon pain of attaint, to 
find the aſſets in all the ſeveral counties in which the feoffor 
had lands in fee-fimple. 3. On every general iflue, the jury Co. Lit. 26r. a. bh. 
ought to find all local things in any other county, which are 33 
material in law for the matter in queſtion, as warranty and aſ- 2 Sid. 113. 
ſets in another county: ſo where lands are exchanged for lands 
in another county, and the like. 4. When a bar is pleaded in a 
real or perſonal action, as a releaſe, &c. in a foreigu county, 
there the jury that try it ſhall aſſeſs damages for the profits 
of the lands in another county, and ſo by a mean ſhall en- 
quire of things local in another county, which originally 
they cannot do, quia multa conceduntur per obliquum, que Cr, El. 242. 
— ee ,, IDA * | 
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non conteduntur de directo. And when they try the matter of 
the bar on good and pregnant evidence, they ought to find all 
dependants thereupon, as damages, &c. And by theſe dif. 
ferences you will better underſtand your books, which at firſt 
ſeem to diſagree, 3 E. 3. Aſſiſe 446. 18 E. 3. 38. 21 E. 5 


11. 1 Aſſ. p. 16. 3 Aſſ. p. 4. 6 Aſſ. p. 4,5. Aſſ. p. 7. 21A 


p. 8. 29 Aſſ. p. 5. 44 E. 3. 6. b. 14 H. 4. 35. 5 H. 5. 2. 
10 H. 6. 13. 21 H. 6. 51. 33 H. 6. 37 H. 6. 2. 7 E. 4. 45. 


18 E. 4 1. 22 E. 4. 19. 13H. 7. 17 Br. Iſſue 82. 2 Mar. 


Br. Attaint. 104. and ſo the guzre in Dyer 10 Eliz. 271, 272. 


well refolved. But it was reſolved, that in the caſe of felony 


I 2 Brownl. 32. 


Cr. Fat. 55. 


Hard. 64, 346. 


che trial ſhall be always by the common law in the ſame place 


where the offence was, and ſhall not be ſuppoſed in any other 
place: ſor in criminal cauſes the rule holds ub: quis delinguit. 


ibi punietur. Laſtly it was reſolved, that the jurors have found | 


the ſubſtance of the iſſue, that is to ſay aſſets; and the finding 


that they are beyond fea, is ſurpluſage. For, if the executors 
have goods of the teſtator's in any part of the world, they ſhall 
be charged in reſpe& of them, for many merchants and other 
men, who have ſtocks and goods to a great value beyond ſea, 
are indebted here in England; and God forbid, that thoſe 


goodaſhould not be liable to their debts, for otherwiſe there 
wa 54 a great defect in the law. Vide M. 30 & 31, Eliz. 
in 


ion on the caſe on Aſumpſit, (which action was 
grounded on an inſtrument called a policy, commonly made 
between merchants for aſſurance of their goods) the plaintiff 
declared, that if the deſendant gt London did aſſume, that 


ſuch a ſhip ſhould fail from M mb Regis in the county of 


D. to Abvi'e in France ſafely Mthout violence, &c. And 


the plaintiff declared, that the ſaid ſhip in failing towards 
Abvile, /c. in the river of Soame, in the realm of France, was 
arreſted by the King of France, &c. and the parties came to 
iſſue, whether the ſaid ſhip was ſo arreſted or not: and this 


iſſue was tried by Niſi prius before Wray Chief Juſtice in 
London, and found for the plaintiff. And it was moved in 
arreſt of judgment that this iſſue ariſing merely from a place 


Selden far For- 
teſcue 31. 

10 H. 7. 22. a. b. 
Owen 6. 8 
Moor 178. 
Vaugh. 41 J- 
Godb. 76. 

1 Mod, Rep. 37. 
Co. Lit. 261, b. 
7 Co. 26, 27. 
Calvin's caſe. 
1 Sand. 247. 
. 16. 17 Car. 2. c. 8. 


which is out of the realm, could not be tried: for whether 


the ſhip was arreſted in the river of Soame in France, or not. 
is merely and wholly out of the realm, and therefore it could 
not be tried; and thereupon the books were cited in 10 H. 7. 


22. a. b. 11 H. 7. 16. a. b. 21 E. 4. 10. a. 47 E. 3. 2. 12 H. 


4. 16. 13 E. 1. Mordanceſt. 47. 12 H. 3. ib. p. ult. 29 Aſſ. p. 
11. And if it could be tried, it was ſaid, that the jury ſhould 
come from Melcomb, for by common indentment they may 
have beſt knowledge of the arreſt. But it was anſwered and re- 
ſolved, that this iſſue ſhould be tried where the action was 
brought; and it was agreed, that where as well the contract as 
the performance of it is wholly made, or to be done beyond 
ſea, and it ſo appears, there it is not triable in our 1 4 

. u 


but here the promiſe was made here in London, which is the Co. Lit. 261. b. 


ground of the aCtion, but the Aſſumpſit, and the arreſt is the 


denture of chaater-party made at Thetford in Norfolk, did co- Co. Lit. 261. b. 
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ground and ſoundation of the action: and therefore there is _ 


in this caſe of neceſſity it ſhall be tried, or otherwiſe it ſhould F. N. B. 120. 
not be tried at all. And the arreſt which is in ifſue is not the 


breach of the A//ump/it ; and therefore in this caſe of neceſſity 

it ſhall be tried where the A/ump/it, which is the ground and 

original cauſe of the aCtion, was made. And the record of a 

caſe in an action of debt of 500l. between Hugh Gynn, plain- cy, 204. 

tiff, and Evangeliſt Conſtantine, defendant, Paſch. 28 Eliz. 2 Leon. 22. 

was ſhewed the court; which was, that Conſtantine by in- 3 Leon. x72. 
4 Inft. 141, 142. 

venant with Hugh Gynn, that ſuch a ſhip ſhould fail from 

Blackney in Norfolk to Muttrel in Spain, and ſhould there , Browal. 23. 

ſtay for a certain tim& and bound himſelf in 5ool. to per- 

form it. In which the iſſue was, whether the ſhip did 

ſtay at Muttrel aforeſaid for a certain time; ; which iſſue was 

tlie for the plaintiff by a jury de vicineto de Thetford, where 

the charter-party was made; and after long deliberation, : 

judgment was given in the King's Bench for the plaintiff, Coz Lit, 261, b. ; 

Note reader, this point hath been twice adjudged. Vide # 

7 H. 6. 14. Quare 1 Vide 5 R. 2 Trial 54. 
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[See the caſe of Wey ver. Yalley, 6 Mod. 104. 195. 2 Salk. 
651. Debt brought in 8 on a demiſe of * 
Jamaica, Ke. | 
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Qua. imped. 

Cr. Jac. g2. 
Co. Ent. 264. 
nu. 14. I Sid 94. 
Jenk. Cent 281. 


B OS WE L's Cafe, 
| | Mich. 3 Fac. 
In the King's Bench, 


A NTHONY LOWE brought a Dnare impedit of the 
church.of Wymbiſn, againit Richard Biſhop of London, 
and John Lancaſtrc, and counted, that Henry Earl! of Suffex, 
was ſeiſed in tee of the manor of Wymbiſh, to which the faid 
church is appendant, wh@ preſented John Lancaſtre, one of 
the defendants, who was admitted, inſtituted and induQted, 


and afterwards the faid Earl died ſeiſed, after whoſe death the 
manor to which, &c deſcend to Robert now Earl of Suf- 


ſex, who levied a fine of the ſaid advowſon to Edward Hamond 


in fee, who granted the next avoidance to Anthony Lowe the 


plaintiff, and afterwards the ſaid John Lancaſtre reſigned to 


the ſaid Richard Biſhop of London the other of the defendar.ts, 


whereby the church became void by the faid reſignation, and 


ſo it did belong to the plaintiff to preſent, and the defendant 


did diſturb him. The Biſhop pleaded, quod ipſe nihil habet, 


nec habere clomat in eccleſid prædict niſi admiſſionem, inſtitutit> 


nem & inductionem perſenarum, &c. & petit judicium fi alſ. 


. ſpecial: impediments, &c. John Lancaſtre, the other de- 


endant pleaded, that before the writ purchaſed, he was in 


tte ſaid church by the ſpace of fix months, of the preſent- © 
ment of the ſaid Henry Earl of Suſſex, abſſue hoc, that the 


church was void mode & forma; as the plaintiff had declared. 


As tothe plea of che ordinary, the plaintiff prayed a writ to the 


Biſhop againtt him, et conceditur, ſed ceſſet executio guouſque the plea 
between the plaintiff and the other defendant be determined. 
As to the plea of Lancaſtre, the plaighff did maintain that the 
church was void modo et forma, &c. on which they were at iſſue, | 


and at Niſiprius it was found for the plaintiff. And farther the 
jury did enquire of the three ordinary points, 1. &. eccleſia plena 12 
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i fic, ex cujus præſentatione. 2. The yearly value of the Cro. fac. 93. 
7 5 5 5 Si 2 5 ſemeſire tranſierit 1455 5 avoidance, Dyer . 
As to the firſt, they found that the church was full of Lawrence Co, Lit. 344. b. 
Boſwel, ex præſentatione diminæ Eliz. Reginæ AngP pendente N = 
brevi de Quare impedit. As to the ſecond, that the church Os | 
was of the yearly value of 80 l. As to the third, that the | 
action was brought within fix months after the avoidance ; on | 
which verdict judgment was given in this manner. Ideo con- 
ſaderatum eft, quod pred” Anthonius recuperet verſus prefat. 7. 
hannem Lancaftre præſentationem ſuam ad ecclefiam. predit? que 
modo plena exiſtit 7 Laurentio Boſwell, ex præſentatione 
dic nuper Reginæ Eliz. pendente præd breve de Juare impedit 
inter ipſum Anthonium & præfat. Johan, & damna ſua ad va- 
lorem eccleſiæ præd per dimid* anni, que in ſe attingunt ad 40 l. 
per inte in forma pred” afſeſſ. & habeat breve pref. E- 
piſcopo Lon on illius Ordinar”, quod non obſlante reclamat? ſud, | 
aut reclamat® pred? Joh & Laur', ſeu eorum alterius (licet idem Roll. 89 
Laurentius ad ecclefiam pred” pendente breve prædict admiſſus, in- wp 
flitutus, & in eadem inductus exiflat) eundem Laurentium ab ec- 
cleſid predif removeat”, ac ad eccleſiam illam ad preſentation ip- 
uus Anthonii idon per ſonam canitigh, Et præd Fohan” in miſe- 
ricordlia. And on this judgmentWwrit of error was brought, 
and divers errors aſſigned. And now, this term, after many 
arguments at the bar and bench, theſe points were reſolved 
per totam cur. 1. That at the common law before the ſtat. , 5-6. 125 
of Weſt. 2. cap. 5. if one common perſon had preſented to a N.. „ 
church which did belong to another common perſon, and his 
clerk had been admitted and inftituted, (in which caſe, in the 
caſe of a common perſon, the church was full) preſently 
thereby the rightful patron was out of poſſeſſion, and the u- 
ſurper had gained the inheritance of the advowſon by wrong, 
and the lawful patron had Joft the preſentment hac vice for Co. Lit. 344. a b. 
ever. For he had no other remedy but a writ of right  _ 
of advowſon, in which the inheritance of the advowſon , ry; 583. 
| ſhould be recovered, but the incumbent ſhould not be 1 Sid. 390 
remoyed. And that is the reaſon why full or not full, 3 
ſhall be tried by the Biſhop, becauſe the church is full by , 
inſtitution which is a ſpiritual act; for if it ſhould net be , wc. 181. 
full till induction, then full or not full, ſhould be tried by x. 105 
the verdict of twelve men, according to the common law; 
for induction is a thing notorious, and ſhall not be tried by 
the Biſhop. Vide 22 H. 6. 27, &c. And yet in ſome caſe a 
jury ſhall inquite of th Menarty, as in this caſe; and in all 
Quure impedits, one of the three points enquirable is, if the 
church be full, or not. And at the common law as well 
infants as feme-coverts, were put to their writs of 


Cr. Jac. 92. 


Hob. 2. 8. 
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2 Inft, 3599 right in the ſame caſe, and there were two reaſons at the come 


mon law in the faid caſe. 1. That he who came in by ad- 
miſſion and inſtitution, came in by a judicial act, and the law 
preſumes, that the Biſhop, who has the cure of the ſouls of all 
within his dioceſe, for which he ſhall anſwer at his fearful 
and final account (in reſpect of which he ought to keep and 
defend them againſt all heretics and ſchiſmatics, and other 
miniſters of the devil) will not do or aſſent t any wrong to 
be done to their patronages, which is of their eWygþly poſleſ- 
Hon ; but if the church be litigious, that he will inform him- 
ſelf of the truth by a Jure patranatus, and ſo do right. 2. An. 
other reaſon was, that by the com. law, in every pariſh there 
ought to be fang of 6" for ſo it appears by the words of 
the Quare impedit, Quod permitiat' prefentare idoneam perſi- 


Co, Lit. 17. b. nam, Oc. which epithet idonea includes ability in learning 


and doCtrine, honeſty in converſation, and diligence in his 

function, and all that to inſtruct the people of God in true 
religion and good converſation, and to avoid contention ; and 

to the intent that he who has ſo great a charge might effectu - 

ally and peaceably attend his charge, the com. law did pro- 

vide, that aſter inſtitution he ſhould not be ſubject to actions; 

and ſo neglect his duty, 1Wling his time in ſuits and trou- 

. bles in law; and that was the reaſon of the com. law, that 

ta) Ant. 30, a. After inſtitution into the church at the preſentation of another, 
Cr. El. 241,519- although he had no right, that the incymbent ſhould not be 
Cr. Jac. 54. 123, the ſuit of any common 'perſon ; but to recover 


335. 2Roll-3 removed at t 


71. Moor 338. his right, he might have a writ of right of advowſen, by which 


d. 2422 the incumbent ſhould not be removed, And it is to be ob- 
Oven 7, 8. 


. ſerved in theſe caſes, foraſmuch as the final intent of the law 


2 Roll. Rep. 7. Was to have idineam perſonam, and that no profit might by any 


x Mod.Rep.277. means ariſe to the patron (for that would be deteſtable ſimony) 


8 2.65 the com. law did prefer the ſervice of Gad to be celebrated, 


Lit. 133. a. and the people of God inſtructed per idoncam per ſonam in 
2 Roll. 349. peace and quietneſs before any right of any other common 


; bin Be _ perſon, and without any regard to infancy, coverture, or any 
5 Hob. Ls Auch like diſability of the patron. But at the com. law, if 
; Lit Rep 99,300 one had (2) uſurped on the King, and his preſentee had 


F. N. B. 34. K. . . 7 | - | FA . 3 
Co. . deen admitted, inſlituted, and indufted, (for without induc- 


3321. a. 1 Roll. 
Rep. 165. 


95. b. 118. a. tion the church is not full againſt the King) yet the King 


494. b. Hard:24, at the common law might have a OQuare (b) impedit, and 


. thereby remove the incumbent; for no act of the Biſhop 
Godb. 297, * or any other could bar the King of his right: & (eh, ullum 
312,217. Plowd. tgempus occurrit Regi. But in „ae, although it con- 

cerned the K ing, if the prefentee M another be admitted, 


Palm. 354. 387. inſtituted, and inducted, the King could not preſent till he 


ane. had | removed the uſurper's incumbent by Quare 1 | 


, 
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and that was (as bath been ſaid) to avoid contention in the 
church; ſo that he who is in, in ſuch manner, ſhall not be 
removed but by proceſs and courſe of law, although it were 
in the King's caſe. But if a Biſhop (a) collates without title (2) 2 Inft. 357. 
to a church preſentable, and his clerk is inducted, yet that 2 Roll. 350. 
ſhould not put the rightful patron out of pofleſſion ; for that og rage gt 
is but a proviſion for the celebration of divine ſervice, in the Antea = | 
mean time ti]l,zHe patron preſents, and that belongs to his o. 
fice, and fore ſhall not put the patron to a Quare impedit i, 
in ſuch Eaſe, but his preſentee ought to be received without 
any proceſs of law; and therefore in ſuch caſe no plenarty by 
collation can be pleaded againſt the patron ; for no plenarty 
is available in Jaw, againſt him who has title to preſent, but 
only plenarty by preſentation. And therewith agree the words 
of the ſtat. of (6) Weſtm. 2. c. 5. cum aliguis, &c. præſentaue- (3) Ant. 40, 
rit ad aliquam eccleſ. But plenarty by (c) collation at the com. (e] Antes 30. a« 
law, did put him who had right to collate, to bis writ of right * Roll. 35 
at the com. law. For as plenarty by preſentation did put him T1 
who ought to preſent out of poſſeſſ. at the com. law, pari ra- 
tione & jure, plenarty by collation put him who ought to col- 
late out of poſſeſſion. For (4) eadem lex eff ubi eadem eff ratio. (d) 7 Co. 18. b. 
And that appears by the judgment in 17 E. 3. 64. b. in the —_ NN 
Dean of Lincoln's caſe. But foraſmuch as Bithops would ad- 101. OG 
mit and inſtitute preſentees, without informing themſelves, 
(as they ought to do) of the right of him wg preſented, 
many patrons loſt their preſentment without af regard to | 
infancy, coverture, &c. For that reaſon the ſaid act of (e) (:) 2 Inſt. 353, 
Weſtm. 2. cap 5. was made, and that recites, Cum aliquis jus 354, 355» Kc. 
præſentandi non E pre/entaverit ad aliquam ecclefiam, cujus : 
præſentatus fit admiſſus, (id eft inſtitutus) ipſe qui eft verus 
patronus per nullum aliud breve recuperare potuit advocatts 
onem ſuam quam per breve de redo, By which act (/ three /) vide B. tir, 
points amongſt others were provided. 1. If an uſurpation Preſent” al Ef- 
be made on an infant, or feme-covert, who has an advow- 1 — 
ſon by deſcent, the infant after his full age, ind the wife Hal: 06, ; 
after the death of her huſband, ſhall have the ſame action 2 laſt. 359- 
by Quare impedit, or aſſiſe of Darrein preſentment as her CMI 
late anceſtor might have had. So if tenant in dower, or te- ä 
nant by the curteſy, or tenant for life, or in tail, ſuffers 
an uſurpation, he in reverſion who claims it by deſcent, 
ſhall have the ſame remedy. So the ſame of an uſur- EO 
patio the time of the (g] vacancy of the biſhoprick, arch- (g) Hob. 238, 
deaconrys rettory, 8&ggybut in all theſe cafes the uſurper has 739, 24% oy. K 
gained the inheritance by wrong, and the ſtat. will not reve ww * ; 
the right, but only gives a poſſeſſory action to remove the in 
 cumbent; where, by the com. law, they had not any remedy, 
[ but by writ of right, in which they ſhould recover their in- 
heritance, but not their preſentment, 16 Edw, 3. Quare 
| J * impedit 
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(a) Hob. 240, 
241. 1 Jones 46, 
48. Hetl. 160. 
F. N. B. 34: x. 
2 Inſt. 358. 


Boswer's Caſe. Part vi. 
in (a). 67. Adams's caſe. D. was ſeiſed of a manor to 
which an advowſon was appendant, and died; the manor to 
which, &c. deſcended to an infant, the church became void 
and Adam uſurped during the infancy of E. E. at full age en · 
feoffed F. of the manor, and afterwards the ch. became void, 
and F. preſented, and the aſſignee of Adam brought a Quare 
impedit, and it was adjudged, that by the uſurpat. the infant 


was out of poſſeſſion of the advowſon, ſo that by his feoffm. 


OF Int. 356. 


of the manor at his full age, nothing in the advowſon paſſed 


to the feoffee, becauſe the feoffor had but a right, and the 


uſurpation was voidable by action, which could not be tranſ. 
ferred to a ſtranger. And it ſeems alſo by the book that E. 
was likewiſe without remedy in ſuch caſe. But it is agreed £ 
per totam curiam, in 50 E. 3. 14. b. (5) that if tenant for years 
or guardian, brings a Quare impedit, although the def. has 


a writ to the Biſhop againſt the termor or guardian, and his 


preſentee be admitted, inſtituted, and inducted, yet the tenant 
of the freehold is not thereby put out of poſſeſſ. Note a good 
difference betwixt him who uſurps by wrong, as in 16 E. z. 
aforeſaid, and him who has no right, and yet his preſentee 


comes in by courſe of law: et nota, that the words of the 


ſtatute are general, jus preſentandi non habens. The ſecond 


thing which is enacted by the faid act is, that plenarty is no 


(c) 2 Inft. 336. 


plea in an aſſiſe of Darrein preſentment, or Quare impedit; | 
for the words of the ſtatute are, Dummodo breve infra tempus 


ſemeſire inet ur, quanquam infra tempus ſemeſtre præſen. 


tation ſuam recuperare non paſſit. The third thing is, de c@- 


tero in brevibus ultimæ preſentation” & Quare impedit ad- 


judicentur Dampna, viz. ft * * ſemeflre tranſierit per im- 


pedimentum alicujus, ita quod Epiſcop ecclęſiam conferat, & 
verus patronus ed vice præſentation' ſuam amittat, adjudicent* 
damna ad valor” ect de duob annis: et fi tempus ſemęſire 


non tranſurit, ſed diſrationetur preſent infra tempus pred, 


(Ilz Ius. 357, 

359. Hob. 239. 

Dy. 2 59. pl. 20. 
2 Inſt. 358. 


tunc adjudicentur damna ad valorem medietatis eccleſ. per 
unum annum &c. If an (d) infant, or a feme-covert, hath 


an advowſon by purchaſe, they are not within the faid firſt 


purview of the ſaid act, but they are within the ſaid ſecond 


branch, if they purſue their remedy within the fix months, 


by Puare impedit, or aſſiſe of Darrein preſentment. S0 of 
an advowſon, which they have by deſcent, they may by the 


ſecond p #have a Quare impedit, or aſſiſe of Narrein 
preſentm. within the 6 months; but if they ſurceaſe . time 


then the infant, poguam heres ad etatem perveneri 


(e) 2 Inſt. 3 59. 
Hob. 2329. 
I Jones 49. 
Fob. 241. 

_ 2 Inſt, 358. 


4 ſhall 


have alſo his remedy, the ſame law of a feme-covert after 
the death of her huſb. See Bract lib. 4. fol. 244. 1 E. 2. Quare 
impedit 43. 20 E.2, Common. 22. 44 E.3.18. 34 H. 6 28.30.35 
H. 6. 63. And note, (e) if tenant in tail ſuffers an uſurpat. and 
dies, the (/) iſſue in tail is remedied by the equity of the firſt 
branch; which eſtate tail was created at the ſame * 

, e Ws: 


| In the county of Eſſex, that the Queen 
damages in a Quare impedit, and the reaſon and cauſe thereof Pl. 28. 2Inft.362, | 


=» ec Sis. DA... 4.4. A" — 
* 
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For, after che fat. the iſſue in tail cannot have a git of (a) . r. N. B. . 
right of advowſon, and therefore ſhall be aided by eg 5:6 y of | 


ones 49. 
branch, as 5 is held in 43 E. 3. 24. and 25. Vide 46 A. p. 

4. 8 E. 2 Quare im 7. 34 H. 6. 20. 28. Alſo it was Os 
reſolved, that in a 2 55 impedit, or aſſiſe of Darrein pteſent : 
ment at the common law, the ſaid three points (5) were not (5) 10 Co. 118. b. 
inquirable ex officio (as appears by BraCt, lib. 4. tract. 2. e. 6. Dyer 135: pl. 13. 
& 7 7. fol. 246.) who wrote in the time of H. 3. before the ſaid 2 Keb. = 
act of Weſt. 2. but now they are inquirable by force of the Co. Lit. 344. b. 
third branch of the ſame act. For inaſmuch as the plaintiff is 
thereby to recover the value of the church for two years, if he . 8 


cannot recover his preſentment and the value of the church 


by half a year, it is needful for the court to enquire, if the 
church be full or void. 2. If full, of whoſe preſentment it is 


full, to the intent 1t may appear to the court, if he may re- 


cover the preſentment or not; and laſtly, the inquiry of the 
value of the church is needful, foraſmuch as according to 
that he ſhall recover damages. Vide 8 E. 3 


3. 5+ 27 E. 3. 
Damages 106. 43 E. 3. 11. 11 H. 4. 40. 90. 3 Eliz. Dyer 
194. And at the common law before that ſtat. in a Quare 


impedit the patron did not recover any (e) damages; for the (e) co. Lit. 17. b. 
law doth fo abhor ſimony, that it gives the patron no tecom- 347 b. = Inf, 


62,21 
pence either for his preſentment, or for any diſturbance . _ 156. 
thereof. But at the common law a Quare impedit lies, when Cr, El. 763. 


the Biſhop for any colour or cauſe, will not admit his clerk; 


or when any other diſturbs him, ſo that he cannot prefer his 


elerk ; then before the church is full, he may have a Quare 
impedit, and have a writ to the Biſhop, but ſhall recover no 


damages, Note reader, it was adjudged, Paſch. 32 El. in a 1 


writ of error in the King's Bench, between 9 49 Buclberd (4) x Leon, 149. 


and the Queen, on a judgment * in a Quare impedit in Or. EL. 162. 
the Common Pleas againſt him for theghureh of Rettingden, 


ould not recover (e) (e) Dyer 246. 


was ſhewed by Wray Chief Juſtice. 1 Becauſe at the com- TOS l 5 150. 
mon law no damages were recovered in a Quare impedit, and ä 
at this day no damages can be recovered but only in caſes | 
where they are given by the ſaid ſtat. of Weſt. 2. & geo the 


Queen cannot recover any by the common Jaw. 2. The 


| Queen is (/) not within the ſaid clauſe of the act of Weſt. 2. / 2 Loft. 362, 
which giveth the damages, for the ſaid clauſe, as ag 


Cr. El, $03. 


nears before, 
hath two branches: 1. Si tempus ſeme/tre tranſiertt per impedi- 

mentlflalicujus, ita quod epiſeop? ectleſiam conferat, & verus pa- 
tronus praſentationem ed vice amittat, &c. and the Queen is not 


within this braneh; for ſhe eannot loſe her preſentment, and by 


conſequence cannot have double damages ; and the ſecond 


branch, Et /i tempus ſemeſtre non tranſierit, &c. depends on the 
other; ſo that foraſmuch as the Q. is not within the firſt, ſhe 


cannotbe wihinthe ſecond, And fo the doubt in 7 Ki. c Dyer, Drs. 


in 23 ne. 
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in Sir 7 ak caſe, no won the true ſenſe and underſtanding 
of the, is well reſolved againſt the judgment given in 
temp. E. 1. Quare imped. 181. which ſeemeth to be the error 
of the clerk or of the reporter; for all the precedents in the 
ſame time, and all times after are to the contrary, except 
two or three only of later time which paſſed in ſilence. But 
with this judgment agrees 3 H. 6. Damages 17. adjudged 
34 H. 6. 3. 12 E. 3. Champerty 9. 18 E. 3. 2. and all the 
precedents as is aforeſaid. And the judgment given in ſuch 
caſe of the Queen in com banco which was entered by the 


an 


©. clerks without advice of the court was reverſed. | Yet note, 


05 enk. Cent. that all the (a) counts of the King in Quare impedit are to his 
281. Hob. 23. damage, and yet no damages ſhall be recovered. - It was 


further reſolved in the caſe at bar, that at the common law in 

ſome caſes he who was admitted, inſtituted, and inducted at 

the preſentment of another, ſhould be removed by judgment 

in a Quai e impedit ; as in a Quare impedit, if the diſturber 

being deſendant preſents pending the writ, and his clerk is 

admitted, inſtituted, and inducted, and afterwards judgment 

is given againſt the defendant ſuch clerk ſhall be removed: 

(6) Cro. Jac. 93. the ſame law if a ſtranger uſurps (b) pending the writ, his 

x Roll. 39. clerk ſhall be removed by the judgment at the common law, 
Co. Lit. 344. b. s . 

Hob. 320. and ſo in all caſes when any clerk cometh in by the preſent- 

- ment of any ſtranger againſt whom the plaintiff hath good 

title, his clerk ſhall be removed. So if the (c) Queen 

uſurps, and a Quare impedit is brought againſt her incum- 


(e) x Roll. 390. bent (for it doth not (d) lie againſt the Queen) and pending 


_ wg the writ, the Queen preſents another who is inſtituted and 
= 1 3% inducted, he ſhall be removed, for he cometh in under the 
(4) Hob. 193. title of the plaintiff. But if a ſtranger to the writ, who hath 
good right, preſents his clerk pending the writ, and his clerk 
is admitted and inſtigted, he ſhall not be removed; for then 

by ſuch device the Mhtful patron may be defeated of his 
preſentment.' And that was one of the cauſes, that after the 

ſaid act of Weſtm. 2. it ſhall be enquired, if the church be 

full, of whoſe preſentment, to the end it may appear whether 

the plaintiff ſhall recover his preſentment or not, and that 

agreeth well with the reaſon of the common law; for in every 

Præcipe where any land, or other thing is recovered, when 

judgment is given for the demandant, if it be pleaded in bar 

of any other action, the tenant ought to aver, that the title of 

the now demandant is mean between the judgment and the 

title of the demandant in the firſt action; ſo that although 

(+) 2 Roll. 390. there be 20 deſcents, &c. it ſhall not hurt. Fide 33 E. 3. 
Cr. Jac. 93- tit. Title 3. 21. 22 E. 4. 52. 27 H. 8. 13. So that altho' theie 
7 3 yi be 20 uſurpers pending the writ, they ſhall not hurt at the 
4. com. law. It was alſo reſolved, that no incumbent ſhall be 


x Sid. 93, 94. | 
Jak. 21, removed by the ſaid ſtat. by Quare imp. or aſſiſe of Darrein pre- 
Lit. 152. b. 
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debet, although the incumbent be in by defeaſible title; and 

therewith agree 30 and 46 Edw. 3. 15. 9 H. 6. 30. & 56. 1 

19 H. 6. 68. b. 5 Edw. 4. 115. 9 Edw. 4. 30. Quia guicungue Seneca, Traped, 

aliguid ſlatucrit parte Tnaudita altera, æguum licet flatuerit, haud fo. 55. Medea, 

equus fuerit. Alſo when the Duare impedit is brought G Lit. BOY U 

againſt the diſturber and the Biſhop, and fix months paſs as Cr. Jac.gz, 
| hath been ſaid, the Biſhop cannot collate by lapſe. Then Hob. 201, 320. 

admit the other fix months paſs, ſo that the time is devolved 

to the metropolitan, who is not named in the writ, whether 3 Bulſtr. 175. 

ſhall he preſent by lapſe ? And it was reſolved, that he can- 

not; for he ſhall never preſent by lapſe but when the inferior Co. Lit. 344. b. 
ordinary might have collated by lapſe, and ſurceaſed his 345: 4. 
time; ſo that the firſt degree in ſuch caſe fails: and therewith _ 

agrees 11 Hf. 4. 8. It was alſo reſolved, that in the caſe at Antea 30. a. 

bar, although it was found ex officio, that the church was 

full of Boſwel, who was a ſtranger to the writ, and it doth _ 

not appear whether he came in by better title than the 1 Sid. 93, 94. 

ado yet the plaintiff ought to have a writ to the 

iſhop generally, and the Biſhop ought to execute it; (avail 

it what it can) and he cannot return on the writ directed on | 
him, that the church is full of another; for no iſſue can be p. N. B. 47. K. 

taken between the plaintiff and him; for he hath no day in Moor 572. 
court, no more than the Sheriff on an Habere facias ſeiſinam 83 IE 
can return that another is tenant of the land by right; for Dyer ado phe 1. 
that cannot come in iſſue between the demand and him, Dect. pl. 191. 

and therefore he ought to execute the King's writ, and fo 

ought the Biſhop in the other caſe. And although the third h | 
perſon hath right, yet they are excuſed, becauſe they have 5 

their warrant by proceſs of law, and then the parties may try | | 

their rights, as the law requireth. And ſo you will better 

underſtand the books in 18 E. 2. tit. Darrein Preſentment 20. 

50 E. 3 Incumbent 10. 21 H. 7, 8. a. & b. 9 El. Dyer 260. 


5 14 H. 8. 31. 19 E. 2. Darr. Preſentment 21. 10 E. 3, 17. 
9 H. 6, 31. 6 E. 6. Dyer, Henſlowe's cal. 
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2 Leon. 174. 
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| | 2 Hob. 61, | 


1 Inſt, 165, 187. 
Moor 765. 
106, 163. 
Skin. 418, 445. 
3 Salk. 45. 

12 Co. , 3, 
Ibid, . 12. 


to 11. 


(a) 9 Co. 68, a. 
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(5) Moor 769. 
2 Inſt. 45. 
Stamf. 152, 153. 
20 H. 6. c. 9. 


(e) Stile 222. 


| Hob. 61. 


Moor 76. 


7 Co. 34. 4. 


Nevil's Caſe. 


(4) 9 Co. 49. 2. 
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IS ABEL Counteſs of Rur LAN's Caſe. 
Mich. 3 Jacobi 1. 
In the Star- chamber. 


1 N the great caſe this term in an information preferred by 
the Attorney-General againſt S. and divers Serjeants at 

Mace, and others, for arreſting the body of Iſabel Counteſs þ 

of Rutland, late che wife of Edward Earl of Rutland, by 


force of a Capias ad ſatisfaciend on a judgment in debt given 


in the Common Pleas againſt her, theſe points were reſolved 
for good laygby the Lord Chancellor Egerton, Popham and 
Gawdy CIWef Juſtices, Fleming Chief Baron, and by the 
whole court of Star-chamber, although ſome precedents by 
Ignorance of clerks are to the contrary. 1. T hat the (a) per- 
ſon of one who is in law a Counteſs by marriage, or by de- 


ſcent, is not to be arreſted for debt or trefpafs; for althoupt” 


in reſpect of her ſex ſhe. cannot fit in parliament, yet ſhe is a 
Peer of the realm, and ſhall be tried by her Peers, as appears 
by the ſtatute of (5) 20 H. 6. which was but a declaration of 
the common law. And there are two reaſons why her perſon 
ſhould not be arrefted in ſuch caſes ; one in reſpect of her 
dignity, and the other in reſpect that the law doth preſume 
that ſhe hath (c) ſufficient lands and tenements in which ſhe 
may be diſtrained. 2. It was reſolved that the (4) perſon of 
a Baron, who is a Peer of Parliament, ſhall not be arreſted | 
in debt or treſpaſs by his body for the cauſes aforeſaid; for 
none of the nobility, who is Lord of Parliament, and by the 
law ought to be tried by his Peers, ſhall in ſuch caſes 


be arreſted by bis body. And beth theſe points are well 


confirmed by our books, 11 H. 4. 15. b. in a Homine re- 
plegiando againſt the Lady (e) Spencer, it appears that 
the Lady Spencer was a Peer of the realm, and that in 


debt or treſpaſs, Capias lieth not againſt an Earl, Ba- 


ron, or Baroneſs, & huyuſmadi, tor becauſe of 2 


le) 179. 35 H. 6, 46. a. in (/) attaint in the King's Bench, Moor 767. 
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nation 25. 
Moor 760 
1 Jones 154. 


ſame reaſon we ought to make every Duke, or Earl of Eng- 
land come. Rolf, Serjeant, Why not? Sir, the ſaid act of © 
(e) 5 H. 4. c. 8. is general, and is made for every man, high fe) 10 Co. 103. a: 
and low. To which Cokein ſaid, the law will have a differ- Dyer 145. pl. 63. 
ence between a Lord or a Lady, &c. and another common per- „„ 


ſon. By which book it is to be obſerved, that a Lady, who 
was but the wife of a Baron, is a Peer of the realm, and is 
in equipagy as to nobility and privileges incident to their dig- 
nities with Dukes, Earls, &c. 48 E. 3. 30. b. Ralph Ever- 
den, Kt. brought a writ out of the Chancery, and allo a writ 
of privy ſeal to the Juſtices, reciting that he was a Baron, | 
commanding them to diſcharge him of ſwearing in (d) jurat* (d) 27H.8.22.b, 
afſſ. ſeu recognitionil' quibuſcunque, becauſe the Barons ought Br. Ex<mv- 
not to ſwear in any inqueſt or aſſiſe without their will, and Mo N 


upon good advice he was abſolutely diſcharged. Vide Regiſt. C,. Lit. 156. b. 
the grand jury appeared, and one of the grand jury challenged 2 
himſelf, foraſmuch as his anceſtors had been Barons and Dy. 314. pl. 98. 
Lords of Parliament, and that they have had their placę in Pod. & Stud. 
ame houſe e dene and this matter was tried by B. 8 
lix triers of the ſame jury, wherefore he prayed allowance of 37. 
his challenge, and that he might be diſcharged. Forteſcue 7 Jones 153. 
Chief ; | . . A "Mo ape (e) Dyer 314. 
Chief Juſtice, We cannot allow it without a writ teſtifying pl. g 3. 
it, for we ought to be informed of your challenge by matter ( Fitz. Chal- 
of record, or otherwiſe we cannot allow it, ad quod tota cur lenge 44. 
conceſſit, Nota, Duke or not Duke, Earl or not Earl, Baron — n 
or not Baron, ſhall not be tried by the country, but by (g) (C) 12 Co. 70, 
record ; for if they be Lords of Parliament, it appears by re- 94, 95. 

cord, and therefore by record, viz. by the King's writ it ae 49.2 
ought to be certified. But a woman who is a Dutcheſs, 2 Roll. 575. 1 75 
Counteſs, or Baroneſs, by marriage, which is a matter in 22 Af. 24. 
fact, in ſuch caſe, not Dutcheſs, &c. ſhall be tried by the 8 1 
country; for their dignity accrued to them by matter in fact. 7 Co. 15. ». 
Jide 2 H. 6. 11. a. The wife of the Earl of Arundel ought Calvin's Caſe, 
to be (y) named Counteſs. in an action brought againſt her, (3) Fita. Brief 8. 
or by a name which is tantamount, 12 E. 3. Brev. 254. ac- Stil. 252, 253. 
cord. Vide Plow. Com. 223. Hen. Barkley, Miles, Dom. Barkley, 
ke. 14 H. 6. 2. b. An action of debt was brought againſt a man 

aud wife, (i) Counteſs of D. againſt whom an Exigent was (i) N 
prayed. Newton, Vou cannot have an Exigent againſt an Earl, and 37. Poſtca 53. b. 


— 


| ; Co. Lit. 16. b. 


2 Koll. Rep. 39. 


Isa ET, Counteſs of RuTLanD's Caſe, Part Vf 


no more againſt a Counteſs : and Fulthorpe there aid, chat 
the reaſon thereof was not only, becauſe it cannot be intended 
that an Earl can be without lands, but another reaſgn is for 
the dignity of his name. For ati Exigent is not ow "FA Pp 
gainſt a Duke, Earl, or Baron. Martin, in this caſe the 
woman hath loſt the name of Counteſs by taking of huſband; 
for by taking of huſband all the names which ſhe had before 


ta) 2 Inſt. go. are loſt; gqued Paſion 1 wherefore the writ ſhall (a) 


Co. Lit. 16. b. abate ; foraſmuch as 


+ e 1s therein named Counteſs. But 
4 0, 118. of 


nota a difference hetween a Baroneſs or Counteſs by marriage, 
and by deſcent : for it is true, / Baroniſſa, &c. by marriage, 
marrieth again under the degree of nobility, ſhe hath loft her 
5) Owen 81. name of dignity ; for in ſuch caſe, /i () mulier nobilis nupſerit 


— — de ignobilt, deſinit efſe nobilis: but if ſhe be noble by birth or de- 


4 Co. 118. b. ſcent, whoſoever ſhe marrieth, yet ſhe remains noble, for 
Cawley 24). birthright is caracter indelebilis; but that which is gained by 


(7) Cawley 247: marriage may alſo be loſt by marriage; for (c) 2odem mods qus 


| 4 Co, 118. b. quid conflituitur, diſſolvitur. And as to the book in 8 H. 6. 9. 
Co. Lit, 16. b. Y 


& 10. a. where the caſe was, that a writ was, Præcipe Job. 
Lovel, militi, & B. Dominæ Abergaveny, unum meſſuagium, and 
the defendant demanded judgment of the writ, for this John 

Lovel, Knt. is lord, not ſo named; judgment of the writ, 

& non allocatur by the whole court, Rolf, then judgment of 

the writ; for no more than he ſhall be called Lord, ſhall ſhe 

be called Lady; judgment of the writ. Babington, at the 

moſt it is but ſurpluſage, and the writ is not the worſe, And 

it was reſolved, that this book was good law, but ill reported: 

Gents for as to the plea to the writ, that the ſaid Sir Jobn Lovel was 

td) Stil. 254 Dominus. it was inſufficient for three reaſons. 1. He ought 


2 Bulſtr. 284. 


(e) Moor 769. to have pleaded that he was a Baron of Parliament; for (4) 


8 Dominus is too general. 2. If he had ſo pleaded, he ougbt 


Noy 88. Poph. to have ſhewed a writ under ſeal, teſtifying the ſame, becauſe 


209. Late. 174. jt was dilatory in abatement of the-writ, for it is only triable 
Owen $1, 82. 


N. Beni. 62. pl. by record as before appears. 3. If the ſaid woman being the 


109. 4 Leon. other deſendant, was not Baroneſs in law, without doubt the 
25 Br. Noſme naming of her Baroneſs ſhould (e) abate the writ, as appears 
2 . by the ſaid book of (/) 14 H. 6. 2. b. And peradventute 


V Ames 53. 2, this Lovel was Lord only in reputation, as many are at this 


E) Cr.Eliz $69. day, and not a Lord of Parliament; as the eldeſt fon ofa 


27 H.8. 22. b. 


e. Lit: x46. a Viſcount, Earl, & who are not Barons in law but repu- 
Plowd.117. a. b. tation; and therefore in legal and judicial proceedings 
Dyer 107. pl-27- ſhall not be ſo named. And if the ſaid book ſhould be 


— otherwiſe intended, it would be erroneous, and againſt al 


B. N. C 34, 465. the other books in all ſucceſſions of ages. And every Ba. 


2 Roll.636,637. ron of Parliament ought to have a Knight returned 
Br. Enqueſt 110. 1 f ws 5 8 | »% 47 (8/ is 8 of 


— 
. - 
Do VP WM — FP IVY n 


YC” RR en” SS = —_ - _ — _ = c 


e 


* 


part VI. IsABEL, Counteſs of RurLAnd's Caſe; 


bf his jury, as appears in 13 E. 3. Inqueſt 43.27 H. 8. 22. b. 
4 Eliz. Dyer 208. 14 El. 3. 107. 111. And an Earl or Ba- 
ron ſhall be amerced (a) 100 ſhillings, 9 E. 4. 50. J 3. It 
was reſolved, that foraſmuch as in the caſe at bar, a (b) Capzas 
was awarded againſt the Counteſs by the court of Com. Pleas, 
that the Sheriff or his officer by his warrant might, without 
any offence, execute it; for they ought not to (c) diſpute the 
authority of the court, but execute the writs directed to them, 
and to that they are ſworn; and although it appears in the 
Capias that ſhe was a Counteſs, againſt whom by the law 


54 


Ca) ꝙ H. 6. 2.h 
Br. Amerce- 
ment 2 21 E. 4. 
77. b. 19 E. 4. 
a. 1 H. 6, 7. 
b. 2 Inſt. 28. 

8 Co. 40. a. 
Antea 45. a. 


(500 Co. 68. a. 


Latch. 223. 
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: no Capias in ſuch caſe lies, & ignorantia juris non excuſat, Progr Mg ſ f 

: and eſpecially Sheriffs and other miniſters of law and juſ- 85 Gr, Jac. 5 ; 1 

; tice, as was objeCted, yet, foraſmuch as in ſome caſes, as in Moor 767, 1 
caſes of contempt; &c. a Capias (d) lieth againſt them, it 88 3975 Uh: 

5 was therefore reſolved, that the Sheriff and his officers ought Hob. 48. . i 

" W not to examine the judicial act of the court, but execute the 2 Sand. 193.] ; ll 

j writ, and therewith agreeth the opinion in 36 f. 8. Dy. 61. NN q 
pl. 26. If a Capias or Exigent cometh to the Sheriff againſt *' * 

a Duke, Earl, &c. where it lieth not againſt them, he ought 

; W to execute the writ, and not argue and diſpute the validity 

a of it. But the truth of the caſe of the Counteſs of Rutland 

(. was, that the Serjeants who had the Sheriff's warrant to ar- Ts 

f reſt the ſaid Counteſs on the ſaid Capras ad ſatisfaciendum, 3 Salk, 45, 

6 being fearful that ſhe would be reſcued by her ſervants and 


friends, and ſo eſcape, for which the Sheriffs (if ſhe ſhould 
4 be arreſted on the Capias ad ſati:faciendum, and - eſcaped) 
Z would be charged. The Serjeants at Mace adviſed the ſaid 


1 8. to enter a feigned action of 10001. before the Sheriffs 

bt in London, according to their cuſtom, upon which they 

J would firſt arreſt the ſaid Counteſs, and by force thereof carry 

ht her to the Compter, and then take her body in execu- 

fe tion on the Capias ad ſatisfactendum, And afterwards the ſaid 

1 Serjeants in Cheapſide, with many others, came to the Coun- 

he teſs in her coach, and ſhewed her their mace, and touching 

he her body with it, ſaid to her, we arreſt you, Madam, at the 

rs ſuit of the ſaid 8. which were all the words they uſed, and 

re thereupon they compelled the coachman to carry the ſaid 

his Counteſs to the Compter in Wood- ſtreet, and at the door 

fa thereof the Sheriff came, and carried the Counteſs to his 

u- houſe, where ſhe remained ſeven or eight days, till ſhe 

198 paid the debt. And it was reſolved, that the Sheriff, 

be or any other by his authority, who makes an arreſt of 5 

all the perſon of another, (e) ought on the arreſt, to ſhew at (e) 2 Roll. 279. 
32 whoſe ſnit it is; out of what court, for what cauſe he 3 5 
ed makes it, and when the proceſs is returnable, to the in- b. "i 2 


of W tent that, if it be for any execution, he might pay it and 
WW free his body (if he will) from impriſonment ; and if it 
be on meſne proceſs, either to agree with the party, or 
r Son © e 


- ve 


/ 
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1 8 to put in bail according to law, and to know when he ſhould P 
(.) 2 Rol. 279: appear. And therefore it was reſolved, that the ſaid (a) ge. 
neral arreſt cannot be ſaid by force of the faid writ of execu- 

tion; and that the ſaid arreft of the Counteſs by the Serjeants 

at Mace of their own heads, without other warrant, is apainſt 

law, and the ſaid Counteſs was falſely impriſoned. (And ſo 

in ſummons in real actions, the ſummoners in the preſence 

of the pernors and viewers, &c. ought to ſummon the tenant, 

1. To keep his day of return, and name it in certainty, to 

tender, Kc. 2. They ought to name the name of the de. Wl 

mandant, &c. 3. The land in demand. Vide 3 E. 3. 48. 

43 E. 3. 32. a. $0 E. 3. 16. b. &c.) And that was the chief 

feaſon that a ſevere ſentence was given againft S. the Serjeants, 
_ By. 244. pl. 6r, and the others their eonfederates; and the entering of ſuch 
_—_ feigned actions in London, was utterly condemned by the 
whole court : for by colour of law and juſtice, they by ſuch 
feigned means do againſt law and juſtice, and fo make law 

and juſtice the author and cauſe of wrong and injuſtice. Vid: 

the ſtatute of 5 H. 4. cap. 8. in the preamble. e 


V 2 Fr. Reports all the books eited touching privilege of 
Peers, Sc.] LEO nes ; 


11 


Tue 


be 
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Trin. 4 Jacobi 17 


ING Hen. 7. by his letters patent, in the Tgth year of 8 Co. 56. 3. 75. 
his reign, granted to Giles Bridges, Eſq. the manor 2. Lane 3, 7, 9, 
ot Biunſden in the county of Wilts, to have and to hold to Hob 234 
him and his heirs males of his body. The ſame King, anno 11 Co. 11. b. 
14. of his reign, by his letters patent reciting the former let- 2 Roll Rep. 277, 
ters patent of intail, ac cum poſtmodum, idem Egidius ven' in Can- 360. 
war? noſtram coram Willibelm* Cantuarienſi E piſcopo Cancellarios , 


minerium prediflum cum pertinen (without any grant of 


fon ſhould paſs or not by this grant, was the queſtion, be- 
ween Grey Lord Chandos, iſſue and heir of the ſaid intail, & Co. 55. 


ad Sir Thomas Lowe, Knt. Alderman of London, who had Dyer 233. pl. 10 


uten a leaſe for years of the ſaid manor of William Lord 85 = wal 
Chandos, father of the ſaid Lord that now is; and a fine * e 
Was levied by the ſaid Lord William for aſſurance of the 

ad leaſe : but if the reverſion remained in the King, then 98 
lie ſaid leaſe was voidable, and the ſaid (a) fine could not (a) Raym, 271. 
Make it good, for that was reſtrained by the ſtatute of ß 
0 34 H. 8. And upon a petition made to the King by (4) 34 & 35 H. 
be laid Sir Thomas Lowe, who was diſpoſſeſſed by the ſaid y c. 20. 2 Co. 
brey Lord Chandos, the King referred it to the conſiderat. , 4 7 Tag 


the Ld. Chancel. and Ld. Treaſurer of England, who heard 19. 1 And. 46, 


vunſel on both parts: and becauſe the caſe was difficult, 47, 1424 143- 

| YE GE | | 171. Cr. Car. 
o. Plowd. 555. a, Velv. 149. Noy 132. Co. Lit. 33 5. a. 372. b. 1 Leon: $5. 3 Leon. 57. 4 Leon. 
b Benl in Kelw. 213. a. b. O. Ben). 32. Benl. in Ath. 26. N. Benl. 223+ pl. 254+ J Co. 77. by 
9 Co. 37, a, Hob. 299. 2 Roll, Rep. 108, 417, Raym. 349 | | 
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61 Hr. Patent 38. 
lowd. 332. 2. 
1 Mod. Rep. 196. 
Kelw. 8. b. 12. b. 
Moor 45, 164. 
1 H. 6. 28. b. 
ane 12, 110. 
2 Co. 33. b. 54. a. 
6 Co. 29. b 


10 Co. 112. b. 


11 Co. 4. b. 74. b. 


Hob. 223, 229. 
Cr. Car. 198. 
2 Roll. 188. 


Dyer 339. pl. 47. 


. 20... 
85. Ent. 384. 
41 Aff. 19. 

1 Co. 43. a. 

7 Co. 12. a. 


5 Co. 94. a. 
Yelv. 48. | | 
(+) Poſte# 56. a. 
_ ' avs 
Co. Lit. 324. b. 
10 Co. 107. a. b. 
Cr. Car. 400. 
5 Co. 124. b. 
4 Co. 36. a. 
Dyer 125. pl. 45. 
233. pl. 10, II. 
Plow. 155. a. 
159. a. 30 E. 1. 
Grant 86. 7 E. 
4.20. Fitz. Feoff- 
ment 22s 
Fitz. Grant 97, 
0. H. 8. Br. 
Crraht 50. 
Hob. 224. 
2 Roll Rep. 180, 
277, 278. Antea 
55· a. Co. 56, a. 
Lane 3, 7. 


Lit. Rep. 18. 
(c) 2 Roll. Rep. 
355 Lane 12, 


125 75. Godb, 
44 1 1 


1 
ei Co, 43. 2. 
49. b. Hob. 224. 


Lane 12, 13, 75. 


Dy. 352. pl. 26. 
5 Co. 94. 2. 
10 Co. 68. a. 
2 Roll. Rep. 27 3. 
Cr. Car. 198. 
le) Cr. Jac. 34, 35 
10. Co. 109. a. b. 
113. a. Lane 13. 
Plowd. 191. b. 
Car. 548. 

| Yely, 28. 


his demeſne as of fee, in which the King was deceived : for 
by the ſurrender of the ſaid letters patent the eſtate. tai} 
Was not determined, nor the King ſeited in his demeſne as 


ſaid three objections, it was conſidered, how much of the ſaid 


The Lord CHAN DOSs's Caſe, Part Vt. 
they referred it to the Lord Ch. Juſt. of England, and Lord 
Ch. Baron, who oftentimes heard the caſe debated betwixt 
the counſel of both parties. And it was objected by the coun- 
ſel of the Lord Chandos, that the ſaid grant of the ſaid ma- 
nor by the ſaid letters patent of 24 H. 7. were void for di- 
vers reaſons. 
as an eſtate-tail continuing, whereupon the reverfion might 
be granted, but as an eſtate- tail determined; and therefore 
W K. granted it as a thing in poſſeſſion when in truth he had 
but a reverſion expectant on an eſtate-tail. 2. The King was 
deceived in his grant, for the King by the ſuggeſtion of the 
party thought that by the ſurrender of the ſaid letters pa- 
tent of 19 H. 7. the eſtate-tail was thereby defeated and de- 
termined, by reaſon whereof the King was ſeiſed thereof in 


of fee, but the King had only a reverſion in fee expectant on 
the eſtate- tail. 3. The King was (a) deceived in the eſtate 
he granted, for he intended to grant an eſtate in fee in poſ- 
ſeſſion and not a reverſion expectant on an eſtate- tail; and the 
K. granted manerium de Blunſden, and not reverſion” manerii. 
And after many arguments and good deliberation had with 
divers other Juſt. it was reſolved, that the () reverſion ſhould 
paſs by the ſaid letters patent of 24 H. 7. And as to the 


recital was the ſuggeſtion of the party, and (c) how much the 
alhrmation of the King himſelf. And as to that, it was te- 
ſolved, that the recital of the eſtate-tail, and that the (d) pa- 
tentee had ſurrendered or delivered the ſaid letters patent to 
the Chancellor to be cancelled, both theſe were in judgment 
of law the information and ſuggeſtion of the party ; but the 
clauſe virtute cujus (we were ſeiſed in our demeſne as of fee) 
was but the collection of the King himfelf, as a confequence 


B. N. C. 267. on the ſurrender, in which the King miſtook the law. Al- 


fo the party informed the King, that he had delivered the 
letters patent to the Chancellor to be cancelled ; upon which 
the King aſhrmeth (que (e) quidem literæ patentes adtunc 
& twhidem cancellat' fuer”) that is not the information of the 
party, but the affirmation of the King ; and the collect. or af- 
firmation of the King, (on the informat. of the party) when it 
is not made any part of the conſideration ſhall not avoid bis 


grant. For all that the party had informed was true ; and the 


error was in the conſequent or collect. which the King made 
upon it; then foraſmuch as the party had truly informed the 
King of the eftate-tail, and of the delivery of his letters pa- 
tent to be cancelled ; altho' the King hath miſtaken the lau, 
or the matter in fact, in that caſe it being no part of the 


conlideration ſhall not avoid his grant, for no fault was in the 


party. 


1. That the ſaid eſtate tail was not recited, | 
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party. Alſo it was reſolved, that by the grant of the manor, 

without a word of the reverſion, the (a) reverſion ſhould paſs ; (a) Cro. Car. 
for this word (manor) includeth all eſtates, and degrees of 3 Co., 66. b 
eſtates of or in the manor; as if A. gives the manor of D. to 4 co. 36. a. 


B. in tail, and afterwards the donor is (5) attainted of trea- Dyer 125. pl.45, 


ſon, by which the King is ſeiſed of the reverſion, and after- 33: pl. 10, 11. 
9 ” . * Plowd. 155 A. 
wards by his letters patent grants manerium de D. to another 159. a. 30 E. 1. 
and his heirs; in that caſe, although the King grants the ma- Grant 86. 7 E. 
nor of D. as in poſſeſſion, yet the reverſion ſhall paſs, for the f. 2. Fiz: 
: - | ; » Feoffment 22. 
King had an eſtate (viz. the reverſion in fee) grantable in Fitz. Grant 95. 
him; and the eſtate tail by a common perſon need not be 35 H. 8. Br. 


recited. And it is not like the caſe of (c) Alton Woods, for Sent 59: Lit- 


Rep. 18. 2 Roll. 


the King of the truth of all matters in fact, ſcil. of the eſtate- (4) 2 Roll, 200. 
tail, and of the delivery of the former letters patent, fo that (c) 1 Co. 43, &c. 
in true judgment of law on the matter contained in the pa- 1 5 
tent, the King hath but a reverſion in fee expeCtant on an 

eſtate-tail: and in this caſe no wrong is done to any, nor is 
there any (4) fraction of eſtates. And here the King's in- (4) 1 Co. 52. a. 
tent was to depart with all his eſtate, and (e) leſs paſſeth by (e) 2 Roll. Rep, 
this grant (/cil. the reverſion) than he did intend to paſs ; for 180. Hob. 224. 
he did intend to paſs the poſſeſſion ; and ſo it is not any pre- 

judice to the King. But if more would paſs, than he in- 

tended to paſs, as where he intended only to pals the rever- 

ſion, and the words will paſs the poſſeſſion, there it will be 

otherwiſe. Alſo this grant was made ex certd ſcientia, & mero | 
moty, which ſhall be taken in the moſt (/) liberal and bene- (J) 8 Co. 56. 
ficial ſenſe, according to the King's intent and meaning ex- 2. 167. a. Antea 


* . oy | 6. a. 5 Co. 56. 
preſſed in his grant. | a. 1 Co. 49. 2. 


51. b. 3 Leon. 243, 249. Kelw. 7. b. 175. a. 198. a, 11 Co. II, a, 10 Co. 67. b. 2 Sid. 147. 2 Roll. 
* Hard, 500, Plowd. 32. a. 126. a. 143. b. Fitz, Grant. 29. 2 R. 3, 4. a. b. 3 Bulſtr. 6. 2 Infts 


400. 5 Co. 124. 
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Part VI, 


_ 


Inu the Common Pleas. | | 


2 Aud. 186, IL. 45 Eliz. Rot. 10 Charles Brediman did arraign 
2 Rell Betts -F an aſſiſe of Novel 222 againſt Robert Bromley, Tho- 


mas Reyner, and Francis Cotton, of a rent of 101. in H. &c. 
in the county of Middleſex, and made his title, that Sir Rich- 
Pexal, Knight was ſeiſed of the manor of Swacliff, in H. &c. 

in his demeſne as of fee, and held it in ſocage of Michael 
Shoreditch, and 9 Oct. 13 Eliz. made his will in writing, 
and thereby deviſed to the plaintiff a rent of 101. iſſuing out 

of the ſaid manor of Swacliff for his liſe, yearly to be paid, 
and by the ſame will deviſed to dame Eleanor his wiſe the 
ſaid manor, to have from the day of his death, for 15 years; 
and afterwards the ſaid Sir Richard, 10 Octob. 13 Eliz. died. 
Eleanor entered into the ſaid manor, and paid the faid rent 

of 101. and for the rent of 101. due the 10th of October, 
40 Eliz. and for the arrearages of 16 years before: the plain- 
tiff the ſaid 10th day of October, 40 Eliz half an hour before 
ſun-ſet of the ſame day, came to the capital houſe of the ſaid 
manor, and there remained till after ſun-ſet, petends tam pre: 
dict. 1601. de arreragiis pradift redditus, quam præd. decem li- 
bras in preditlo decimo die Oclobris, anna 40 Hlix. ſupradift ei- 
dem Carolo tunc fit debit. exiſten. ſibi ſaldi. And the defen- 


dants adtunc tenentes, fc. ſeu eorum aliquis, nec aliquis alius ar. 
reragia pradifla ſeu redditum prediit aut aliquam inde farceilam 


eidem Car oloadtunc fic ut præfert' debit. et inſolut' exiſten cidem Cu- 
rolo folverunt ſeu ſoluit, fed illa ei adtunc & ibid. ſolvere denegave- 
run, & eorum quilibet ſoluere denegavit, & ſic prædict. Robertus, 
Thomas & Franciſcus, ipſum Carolum de redilitu pred” adtuiic 
D & thidem whuſle & fine judicio diſſeiſtwer. & hoc, c. And the 
aſſiſe was taken againſt the ſaid Thomas and Francis by default, 


and 


— 
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and Robert pleaded Nul tort, and the recopnitors of the aſſiſe 


found for the plaintiff, ſc. the ſeiſin and diſſeiſin of the rent, 


57 


and the only point which was debated at the bar and at the 


bench was, if the payment of the ſaid rent by Eleanor, who 
was termor for years were a ſufficient ſeifin of the rent to main · 
tain an aſſiſe againſt the terre-tenant after the years determined. 


And this caſe was oftentimes argued at the bar in the time of 


the Ld. And. in the time of the Ld. Gawdy, and of Coke now 
Chief Juſtice. And it was objected at the bar, that the ſeiſin 
had by the hands of tenant for years, is ſufficient to have an 
aſſize, for it appears by 33 E. 3. Verdit * 47. that ſeiſin by 
the hands of (a) bailifF or procurator is ſuffic. and 8 H. 6. 17. a. 
b. in ſome caſe ſeifin by the hands of him who hath nothing 
in the land is ſufficient. As if there be (b) lord and tenant, and 


the tenant makes a feoffment in fee, before notice made by the 
feoffee, the payment of the feoffor is a good ſeiſin. And 27 E. 
3. 83. a. in a Scire facias on (c) a fine levied of a rent, the te- 


nant ſaid, that the demandant had received 168. parcel of the 
ſame rent pending the writ, by the hands of one who held the 
land (out of which the rent iſſued) at will, and took his plea 
to the whole, becauſe the ſaid rent was a rent-ſervice, and (4) 
ſeiſin of parcel gave ſeiſin of the whole, and fo the fine ex- 
ecuted by that ſeiſin; upon which the plaintiff demurred, 
and it was awarded that he ſhould anſwer to the remnant, by 
which it appears (as it was objected) that ſeiſin by the hands 
of a tenant at will, was a ſufficient ſeiſin as to that which was 
paid. And 8 Af. pl. 16. 8 E. 3.53. & F. N. B. 179. f. that 


®* Cr. Jac. 142. 
(a) Poftea — a. 
Cr. Jac. 142. 


(5; Poſtea 38. a. 


(c) Fitz. Scire 
facias 132, 


(d) 4 Co. q. a. 
Co. Lit. 153. 2. 
315. a. 2 RA]. 
463. 1 E 4. 7. b. 
Br. Seifin 31. 
(e) F. N. B. 459. f. 


payment of the rent by tenant for years is ſufficient ſeifin to have 


an aſhze for the rent. And it was faid, that other ſeiſin the 
deviſee of the rent could not have, during the term, by other 


bands than by the tenant for years, and the payment of the rent 


vas a lawful thing, and which of right ought to be done, and 
therefore the ſaid payment by the tenant for years ſhall bind the 
tenant of the freehold, and ſhall give him ſufficient ſeiſin to 
' have an aſſiſe. And upon ſolemn argument this term by the 
Judges of the Common Pleas, it was reſolved by the whole 
court, ſc. Coke Chief Juſtice Walmſ. Warburt. and Daniel, 
th: t the ſaid payment of the rent by the ſaid tenant for (/) years 
vas no ſeiſin to bind the terre-tenant after the years determined 
for ſeveral reaſons. 1. In reſpect of the (g) imbecilityand ſmall- 
nels of the intereſt of tenant for years, who at the common law 
could neither prejudice nor draw the eſtate of freehold in queſ- 
ton, for although the recovery againſt the tenant of the free- 
hold was by agreement, tenant for years could not be received 
before the (tat. of (0) Glouc. nor could be (i) falſify the recovery 
before the ſtat. of (4) 21 H. 8. So that by the common law, te- 
nant for years was ſubject to the pleaſure of the tenant of the 
freehold; for he could not falſify a recovery of the freehold in re- 
ſpect of the feebleneſs of his eſtate, and none by the com. law 
could falſify a recovery of the freehold, but he who had a frechold. 
Lide) H. 7. 12. a. ꝙ E. 4. 37 b. 30. II. b. 16. 7 H. 4.17. b. 19 E. 3. 
Aff. 82. The ſecond reaſon was, ex etymologia & vi ter mini, 


Hh 4 Je. that 


(F) Cr, Tae, 142. 
2 Roll. Rep. 18 1. 
2 Roll. 465. | 
(g Cr. Jac. 142. 

5 Co. 99. b. e 
2 Roll. 465, 
(d) 61, 4; 6-11. 
6 Co. 60. 


2 Inſt. 321, 322, TK 


a: | 
(i) 9 Co. 135. a. 


Cr. El. 28447 $6.” - 


Co. Lit. 46. a, 
(YF. N. B. 98. e. 
179. F. | 
428 n 
215.11 Co. 33. b. 
2 Inſt, 32 1,322, 
343. 

9 Co. 135. a. 
Co. Lit. 46. 4. 


(a) 4 Co. 24. b. 
5 Co. 113. a. 

6 Co. 68. CO 

3 Co. 63. b. 


\ 

(5) 9 Co. 16. b. 
Co. Lit. 35 a. 

8 38. b. 1 Roll. 68 1. 
9 H. 6. 6. b. 
24. b. 47. Aſſ. 1 5. 
per Finchden. 


(e) 9 Co. 17. a. 
8 E. 3.15. b. | 


(d) Br. Dower 
„ 63. JE. 1. 
Dower 151. 
Co. 37-36. 8: 
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BREDINMAN“'s Caſe. Part VI. 
that he who hath not ſeiſin in the land charged, cannot 
give a ſeiſin of the rent; for nemo potef? (a) plus juris in alium 
transferre quam ipſe habet. And that is the reaſon that a Præ- 
cipe lies not againſt a termor, becauſe he cannot give ſeiſin, and 
yet in one caſe one manner of Præcipe only lies againſt him 
who hath but a chattel, and no freehold ; and that is, that a 
writ of dower lies againſt (5) guardian in chivalry, as appears in 
temp. E. 1. Brief 863. 8 E. 2. ibid. 809, 6E. 3 8, &c. but 
if ſuch guardian makes a leaſe for years of the land, no writ 
of dower lies againſt the (c) lefſee, as appears in 8 E. 3. 384. 
And a writ of dower lies againſt guardian in chivalry tor two 
reaſons. 1. Otherwiſe the tenant in dower would be without 
remedy, for in ſuch caſe.no writ of dower lies againſt the heir, 
as it is adjudged in 9 H. 6. 6. b. in Frevil's caſe. 2. The 
guardian may pray, (if the caſe ſo require) that the deman- 
dant may endow herſeif de la plus beale ; but no other Præ- 
cipe lies againſt ſuch guardian. And no vrit of dower lies againſt 


guardian in (4) ſocage, nor can he aſſign dower, as appears 
in 29 Aſſ. 68. And it was ſaid, as poſſeſſio is derived, a pos & 


ſedeo, becauſe he who is in poſſeſſion may fit down in reſt 
and quiet: ſo//z//zna alſo is derived @ ſedendo, for till he hath 
ſeiſin all is labor & dolor, & vexatio ſpirits; but when he 


| hath ſeifin, he may ſedere & acquieſcere, In all ſuits to reco- 


(e) Or.] 142 


| 0 2 Cr. Jac, 142. 


ver ſeiſin or poſſeſſion he who proſecutes them ought to labour, 
but when he has obtained ſeiſin be may ſedere & accumbere in 
peace and tranquility. 'The third reaſon was a manifeſt dif- 
ference (e) between receiving and giving ſeiſin; for it is true, 
that he who hath but a term for years may take ſeiſin for the 
benefit of him who hath the freehold, 45 E. 3. 26. a. If 
grantee for years of a common uſeth it, that giveth ſeiſin to 


him in the reverſion, 22 Aſſ. 84. acc 12 E. 3. Afl. bb. 


(g) 5 Co. 57. b. 
97. b. 98. a. 

2 Roll. 378,379. 
Cr. El. 518. 
Moor 446. 

2 And. 49, 50. 
F. N. B. 33. h. 
(5) 1 Roll. 270. 


Payment to the grantee for years of a rent, is a ſufficient ſeiſin 
for him in the reverſion, M. 39. & 40 El. in the Fifth Part of 
my (g) Reports. Preſentment by the grantee of the next 
avoidance, or for years, is a ſufficient title in a Duare impedit 
for the grantor ; and all our books are, that the poſſeſſion of 
leſſee for years, or (Y) guardian, &c. is ſufficient ſeiſin for him 
in the reverſion to have an aſſiſe. But ficut beatius eft, ita majus 
eſi dare, quam accipere. For in the firſt caſe he who giveth ſeiſin 
is tenant of the freehold, and he who receiveth, tenant for 
years; but in this caſe, he who maketh the payment is but te- 
nant for years of the land, and he who receiveth it claimeth a 


freehold in the rent; and therefore the tenant for years by his 
pay ment cannot give ſeiiin to bind him who hath the freehold ; 


(i) Cr, Car, 521. 


(6) 2 Roll. 464- 


and therewith agree 2 H. 6. 3 & 8 H. 6. 17, or 7, 31. Lide 11 
H. 4. 29. a. b. Homage done by the (i) huſband betore, 
iſſue, ſhall not bind the wife; but ſeiſin by the hands of a 
(k) diffeiſor, or by one who hath a deteaſible title, is 
ſufficient and ſhall bind him who hath right, for he is 


tenant 
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tenant of the land, and the act is lawful; but incroachment 
of rent by his hands ſhall not bind him who hath right, for 


that is not lawful, and therewith agree 8 H. 6. 18. a. 39 H. 


6. 2. b. 33 E. 3. Avowry 255. 8 Aſſ. 6.16. 31. but in the 


ſame caſe, if there be any covin between the diſſeiſor and him 


who hath the rent, and that the purpoſe of the diſſeiſin was, 


that the diſſeiſor ſhould give ſeiſin of the rent, there ſuch ſeiſin 
ſhall not bind the diſſeiſee, or him who hath right, for the 


covin maketh it unlawful in the ſame manner as dower aſſign- 
ed by ſuch (a) diſſeiſor, or recovery againſt him, if the diſ- 
ſeiſin was had by agreement or covin. But it was ſaid, when 
there are (6) lord and tenant, and the tenant makes a feoff- 
ment in fee, before notice and tender of the arrearages, the 
feoffor may give ſeiſin, for he is tenant as to avowry, 8 H. 6. 
18. for in ſuch caſe, if the lord ſhould avow on the feoffee be- 
fore tender of the arrearages, he would (c) loſe them, as it 
is agreed in 7 E. 3. & 7 H. 4, &c. And therefore, foraſmuch 
as in ſuch caſe the common law doth compel the lord to avow 
on the feoffor, for this cauſe at the common Jaw ſuch ſeiſin 
by the feoffor, cauſd neceſſitatis, was good. And in this caſe 
difference was taken and agreed between attornment and ſeiſin; 
for in caſe of a grant of a ſeigniory or reverſion, &c. to attorn- 
ment privity of eſtate was requiſite; but not to a ſeiſin: but 
at the common law, the lord was not (4) compellable to take 
his rent of any other but of him who was his immediate te- 
nant in privity; and therefore at the common law the lord 


(a) 1 Roll. g 

8 Co. 132. ** 
15 E. 4. 4. b. 
Br. Dower 15, 
59. Br. Aſſ. 18 f. 
Co. Lit. 35. a. 
357-b 200. 67. a. 
3 Co. 78. a. 65, 66. 
5 Co. 30. b. : 
2 Roll. Rep. 17. 
Plow. 5 1. a. 54. b. 
Poph. 64, 100. 
Br. Damages 96. 
( Ant. 57. a. 
2 Rell, 464. 
(c) Co, Lit, 269. 
b. 3 Co. 65. b. 
66. A. I Roll. 
317. 

(d) 2 Inſt, + 


paramount was not compellable to accept his rent by the hands 


of the tenant peravail, or by the hands of a tenant for life, 
where the reverſion was over, and that well appears by the ſta- 
tute of (e) eſt. 2. cap. q. Capitalis dom? ſervitia & conſuetu- 
' dines ſibi debit” renuebat accipere per manus alterius quam per 
manus proximi tenentis ſibi, & ſic tenentes in dominico amiſerunt 


proſicua tenement” ſuorum; non habeat capitalis dam poteſtatem 


diſtringendi tenentes in dominico, dum pred” tenens offerat ei ſer- 
vitia debita & conſueta and yet ſeiſin had by the hands of the 


tenant peravail, or leſſee for life, was good, if the lord ac- 


cepted it. And it was faid, that if tenant in (f tail makes 


a feoffment in fee, if the donor obtains ſeifin of his rent by the 6 


hands of the diſcontinuee, it is ſufficient to have an aſſiſe, and 
yet he cannot avow on the diſcontinuee, nor is there any pri- 
vity between them. The fourth reaſon was drawn from the (g) 
nature of the rent in the caſe at bar, which as it was faid, hath 
three croſs aſpects. 1. It is againſt common right. 2. It is in 
creation reddit () ficcus, barren without fruit, and for its drineſs 
is compared to a ſtone : ſumma petit ſcopuli, ſiccaque in rupe reſe- 
dit. 3. It is redditus cæcus & ſiccus; for it is a rent remedileſs, 


which cannot ſee any (i) way or remedy to attain to it. 


Aud it is to be obſerved, that a right (without any eſtate 


(e) 2 Inſt. 3735 
374. Co. Lit. 
100. a. b. | 


(f) 2 Roll. 464. 
0, Lit, 269. a. 


(C) Cr. 22 


(5) Lit. ſect. 218. 
Co. Lit. 144. a. 


(i) Lit. ſect.2 17. 


(a) 3 Co. 3. 2, 
Co, Lit. 349. a. b. 


(5) Ante 42. 4. 
x Roli. 26992 
1 Roll. Rep. 2 34, 


| | BREDIMAN's Caſe. ' Part VI. 
in poſſeſſion, reverſion, or remainder) for which good remedy 
by action is given, is not yet aſſets, until it be recovered and 
reduced into poſſeſſion. So an eſtate as in rent-ſeck, which 
deſcendeth, for which the heir hath not remedy, is not aſſets 
until he hath gained ſeiſin; for want of right, and want of re- 
medy are in one equipage. So one ſhall not be (a) remitted 
to a right remedileſs, as appears in the Marquis of Wincheſ- 
ter's caſe, in the Third Part of my Reports, and M. 12 K 13 
El. int Terling & Trafford, it was adjudged, that a rever- 
ſion expectant on an eſtate - tail was not (5) aſſets, becauſe it 
lay in the power of tenant in tail to dock and bar it at his plea. 


257.2 Roll. Rep. ſure: and thereupon it was concluded, that foraſmuch as ſuch 


129. 
6 Mol, 53. 


5 te) Co. Lit. 144, 
146. a. iect. 220. 


(4) co. Lit. 


Co. Lit. 159. 
60 


firſt ſeiſin which would give vigour and life to this remedileſs 
rent, and ſhould charge the freehold, ought to be given by 
him who hath a freehold at leaſt, and not by him who hath 
but a chattel ; therefore ſeiſin given by him who had but a 
term for years, was not ſufficient. And it was faid, that the 
rent - ſeck in the caſe at bar was remedileſs in its creation becauſe 

it was created by will; ſo that not onlya remedy for the rent, but 
a writ of annuity alſo failed. But if a man grants a rent by deed 
out of certain lands, there as to charge the land it is remedilefs, 
but the grantee may charge the perſon of the grantor in a writ 
of annuity ; and therefore it was ſaid, that in ſuch caſe, if he 
added a proviſo, that it ſhall not charge his perſon, it is void, 

unleſs he gives him ſeiſin upon the delivery of the deed ; for 
ſuch proviſo doth take away from the grantee all his remedy ; 
and to avoid that, Litt. in his chap. of Rents, puts his caſe of 


a rent- charge, in which there was ſuch proviſo, in which caſe 


the grantee was not (c) deprived of his whole remedy. It was 
further agreed, that ſoraſmuch as a rent-charge, or a rent-ſeck 
was againſt common right, that in an aſſiſe thereof all the terre- 
tenants, /c. the tenants of the freehold (who always are in law 
intended withintheſe words terre · tenants)ought to be (d) named; 
as it is agreed in 9 E. 3 13. 22 H. 6. 24. a. 33 E. 3. Aſſ. 456, 


&c. And thereupon it was concluded, that if in caſe of diſſeiſin 


which is tortious, and privation of ſeiſin, the tenants of the 

freehold ought to be named and made party, a fortiori, in the 
_ caſe of ſeiſin, which in this caſe is creation of remedy for the 
rent, the tenant of the freehold ought to be party and princi- 
pal agent in the perfection thereof; and he who hath a 
rent hath not taken the explees thereof, until he hath ſeiſin 
by the hands of the tenant of the freehold ; for expletia de i- 


vaniur de verbo explec, that is, to fill or make up, or to 
make perfect; for he who hath a rent, (and eſpecially a 
-rent-ſeck) hath not a perfect and explete, or complete eſtate 
in the rent, until he had ſeiſin thereof, and when he hath 
ſeiſin, his eſtate is complete and perfect, for he hath * | 
5, VVV | Ce 


the explees, ſe. the fruit and commodity thereof, Vide Bract. 
lib. 2. fol. 40. Item nec expletia capers polſit, quia nond vanit 
tempus meſſium nee vingemiarum : ſi ALT non maturos 

| percepit, vel arbares praſtraverit, iſta nau debent dici expletia cum 
int patius ad damnum guam ad commodum. And Litt. cap. At- 


tornm. 12 5. was cited, if there be (a) lord, meſne, and tenant, ( „lit. geg. 1 


and the lord will grant the ſervices of the meſne, although Co. haves 
in bis grant he doth not make mention of the meſne, yet it is 
neceſſary that the meſne attorn, and not the tenant peravail, 
becauſe the meſne is tenant to him; but (5) otherwiſe it is (3) Lit. ſeg. 556. 
where certain land is charged with a rent- charge or tent - ſeck; Co. Lit. 371. b. 
for in ſuch caſe, if he who hath the rent grants it to another, 
the tenant of the freehold ought to attorn to the grantee, be- 
cauſe the freehold is charged with the rent, &c. And if the 
tenant of the freehold ought to attorn to a grant (as Lite, 
holds) a forttort, the tenant of the freehold ought to give 
ſeilin, for ſeiſin is more than attornment; for every lawful 
ſeiſin includes attornment, but attornment doth not include 
ſeiſin. And it appears by 21 H. 6. 9. b. that if the terre-tenant, 
out of which the rent: charge is iſſuing, be diſſeiſed, and he 
who hath the rent grants it over, the diſſeiſee cannot attorn, 
becauſe he hath not the freehold, although he hath the mere 
right to it, 4 fortiori tenant for years who bath no freehold, 
nor right of freehold, ſhall not give (ſeiſin of) it. Laſtly, It 


was agreed, that it would be full of many (c) 1 inconveniences z (c) Cr. Jac. 14% | 


it he who hath not the freehold ſhall give ſeiſin; for then 
tenant by ſtatute-merchant, or ſtaple, tenant by Elegit, guar- 
dians, grantees of wards, &c. alſo if the King extends and 
leaſes over, all theſe might put lords or owners of rents in 
poſſeſſion of the rent or ſervices, of which they had not any 
ſeiſin within time of limitation, which will be very danger- 
' ous, and the cauſe of many ſuits and troubles ; and as to the 


objection, fe that payment by a ( 4 Bailiff would be a ſuffi- (d) Antea 57. 8. 


cient ſeiſin, it was agreed, unleſs it works a ſpecial preju - Cr. Jac. 148% 
cice to the lord; as, if the lord hath not been ſeiſed of his 
rent within (e) bo years, and the tenant makes one his Bailiff (e) 4 Co. 10. 4. 
generally of his manor, he cannot, without expreſs com- 
mandment of his maſter, pay this rent remedileſs to the lord, 
for that would be a ſpecial prejudice to him,, which a Bailiff 
without commandment cannot do. And as to the caſe of % (f) Antes 57. 2. 


27 E. 3. 83. a. it was agreed, for there the tenant pleaded the Fitz. Se. . 


payment of the rent by the hands of tenant at will, and, ſo 
| avowed the paym. as his own paym. by the hands of tenant at 


will. 4 H. 6. 29. b. 30. a. in (g) reple vin againſt W. he made C) Fitz. Avow- 


conuſance as the K's Bailif ; and faid, x to; the K. was ſeiſed ') 7 


of the caſtle of Launceſton as parcel of hisdutchyof Cornwall, aeg wc 


_ andota rent there innig out of * town of T. and that 
1 all 
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all who had been Dukes there had been ſeiſed time out of 
05 mind, by the hands of thoſe who were dwelling and reſident 
Cr. Jae. 655, within the ſame town, and preſcribed to diſtrain for it quories, 
Sc. And it was held a good ſeiſin, for the rent was ifſuing 
out of the whole town, and that all the reſidents arid dwellers 
| .. ought to pay it; in which caſe he could not alledge ſeiſin by 
Where ſeifin the hands of any perſon in certain, for the ſeiſin given by one 
given by one in- ſhall bind all, and it cannot be intended, that a man can 
aoitant, bins have knowledge of all the inhabitants; wherefore, by the 
8 advice of the whole court, the conuſance in ſuch caſe was 
awarded good, BE . 


m 


GATE WAR D's Caſe. 
Hil. 4 Jac. I, 


In Communi Banco. 
. IN treſpaſs by Robert Smith againſt Stephen Gateward 
3 py hg _ - 8 Ne om fregit apud Horſington in com Lincoln 
See 3 Wilſon; vocat Hor ſington Holmes, cum quibuſd averits, Viz. equis, vaccis 
. & bidentibus depaſtus fuit 1 Aug. an. 43 El. with continuance, 
| The defendant quoad 22 pleaded not guilty, and as the 
reſidue of the treſpaſs he pleaded, quod villa de Stixwold eft 
antiqua villa, & contigue adjacet predif? clauſ. vocat Horſmgton 
| Holmes, quodque infra eandem villam habetur, & a toto tempore 
ciujus contrar memoria hom” non exiſlit talis habebatur conſuetudo, 
vi. quod inhabitantes infra eandem villam de Stixwold pram 
infra aliquod antiquum meſſuagium ibidem ratione commo- 
rantiæ, & reſident ſue in eadem habuerunt & 1ſi fuerunt 
& conſueverunt habere com paſiur' in pred” loco in quo, &c. 
pro omnibus & omnimodis bobus & equis & aliis grofſis ani- 
mal communical ſuper hujuſmodi antiqua meſſuag ia ſua 
infa præd villam de Stixwold pred” modo & forma . 
155 „ 4 | 5 Vid. 


Part VI,  GarTrwary's Caſe. 2 Þ 60 
viz. quolibet anno ad omnia tempora anni, necnon pro bidentibut | 
uts levant' & cubant', &c, quolibet ann, ſuper primum diem Au- 
gufli, & abinde uſque feſlum Annunciationis beatæ Marie Vit- 
ginis tunc prox? ſequen', And pleaded that he pred” tempore 
quo fuit & adbuc eſt commorans & inhabitans in the ſaid town 
of Stixwold, in an ancient houſe in S. pred”, and fo juſtified; 
upon which the plaintiff did demur in law. And this plea 

began, Trin. 3 Fac. and was oftentimes argued at the bar, 
and now this term was openly argued at the bench by all the 
Juſtices 3 and it was unanimouſly reſolved by all the Juſtices 
of the Common Pleas, that the (a) cuſtom was againſt law (a) Cr. Je. 152,6 ,, hog 
for ſeveral reaſons. 1. There are but “ four manner of com- 7 oY 363.7. 2 


& : 


mons, ſc. common appendant, appurtenant, in groſs, and by 
reaſon of vicinage, and this common ratione commorant & | 
reſident” is none of them, and (b) argumentum a diviſione eſt (5) Co. Lit. | 
Ffortiſſimum in jure 2. What eſtate ſhall he have who is (e) (or. El . | 
inhabitant in the common, when it appears he hath no eſtate ;6;. 1 And. 152. [ 
or intereſt in the houſe, (but a mere habitation and dwelling) 2 Leon. 44. 

in reſpect of which he ought to have his common? For none ann. 
can have intereſt in common in reſpect of a houſe in which 

he hath no intereſt. 3. Such common will be tranſitory, 

and altogether uncertain, for it will follow the (4) perſon, (4) Cr. Iac. 152. 
and for no certain time or eſtate, but during his inhabitancy, 

and ſuch manner of intereſt the law will not ſuffer, for cuſ- 

tom ought to extend to that which hath certainty and conti- 

| nuance. 4. It will be againſt the nature and quality of a (e) (e) Cr. Jac. 152. 
common, for every common may be ſuſpended or extin- 95 
guiſhed, but ſuch a common will be ſo incident to the perſon, 

that no perſon certain can extinguiſh it, but as ſoon as he who 5 
(f) releaſes, &c. removes, the new inhabitant ſhall have it. (Her. Jac. 152. 
5. If the law ſhould allow ſuch common, the law would give 

an aCtion or remedy for it ; but he who claims it as inhabitant, 

can have no action for it. 6. In theſe words, inhabitants 
and reſidents, are (g) included tenant in fee-ſimple, tenant (g) Cr, Jac, 30. 
for life, for years, tenant by Elegit, &c. tenant at will, &c. | 
and he who hath no intereſt, but only his habitation and 
dwelling ; and by the rule of all our books without queſ- 
tion, (5) tenant in fee-ſimple ought to preſcribe in his own (5) 2 Roll. Rep, 
name, tenant for life, years, by Elegit, Wc. and at will, &c. a. _ pl. = 
in the name of him who hath the fee: and as he who hath bogs 3 5 
no intereſt can have no common; ſo none that hath no Hob. 83968. 
intereſt, if it be but at will, ought to have common; but 

by good pleading he may enjoy it. 7. No (i) im- (9 x vent. 397. 
provement can be made in any waſtes, if ſuch common 
(cuſtom) ſhould be allowed, for the tenants for life, for 

| CO 5 | DIPS Y args 


4 


{a) Hob. $6,118, 
Cr. Jac. 152, 
Cr. Car. 419, 
Cr. El. 180, 363. 
2 Bulſt. 195. 


_ Garewary's Caſe, Part VT. 
years, at will, tenant by Elegit, ſtatute ſtaple, and ſtatute 
merchant of houſes of the lord himſelf, would have common 
in the waſtes of the lord himſelf, if ſuch preſcription. ſhould 
be allowed, which. would be inconvenient. But two dif- 
ferences were taken and agreed by the whole court. 1. Be- 
tween a charge in the ſoil of another, and a diſcharge in his 
own ſoil. . 2. Between an (a) intereſt or profit to be taken or 
had in another's ſoil, and an eaſement in another's ſoil ; and 
therefore a cuſtom, that every inhabitant of a town hath paid 
a modus decimandi to the Parſon in diſcharge of their tithes, is 
good ; for they claim not a charge, or profit apprender in the 


' ſoil of another, but a diſcharge in their own land : ſo of a 


- (3) Cd. Lit. 110. 

db. Cr. Jac. 152. 
Cr. El. 155 363. 
Cr. Car. 419. 
Dyer 71. pl. 42. 
3 B. 4. 29. b. 
Hob. 118. 


1 . 
le 
H 


DoR. pl. 8 1. 
ob. 86. 4 Co. 
31. b, 32. A. 


ſuagium cuſtomar, &c. For a copyholder 


cuſtom that every inhabitant of ſuch a town ſhall have a way 
over ſuch land, either to the church or market, &c. that is 
good, for it is but (b) an eaſement, and no profit; and a way 
or paſſage may well follow the perſon, and no ſuch inconve. 
nience as in the caſe at bar. 8. It was reſolved, that copy- 
holders in fee, or for life, may by cuſtom of the manor have 
common in the demeans of the lord of the manor, but then 
they ought to alledge the (c) cuſtom of the manor to be, quod 
quilibet tenens cuſtomarius cujuſlibet antiqui meſuagii cuſtomar', 
&c, and not quod guilibet inhabitans infra aliqued antiquum meſ- 
hath a cuſtomary 
intereſt in the houſe, &c. and therefore he may have a cul- 
tomary common in the lord's waſtes; and in ſuch caſe he 
cannot preſcribe in the name of the lord, for the lord cannot 


claim common in his own ſoil, and therefore of neceſſity ſuch 
| Cuſtom ought to be alledged. Yide 21 E. 3. 34. See the 


(H ACo. 31, 32. a. 
& Co, 64. a. 
Co. Lit. 113. b. 


Ath Part of my Reports, Foiſton's Caſe, 31, 32. Another 
(d) difference was taken, and agreed, between a preſcription 
which always is alledged in the perſon, and a cuſtom, which 
always ought to be alledged in the land: for every preſcrip- 


tion ought to have by common intendment a lawful begin- 


| > but otherwiſe it is of a cuſtom ; for that ought to be 
_ reaſonable, & ex ceria cauſa rationabilt (as Littleton faith) 


uuſitata, but need not be intended to have a lawful beginning, 
as cuſtom to have land deviſable, or of the nature of gavel- 


kind, or borough Engliſh, &c. I heſe and the like cuſtoms 


are reaſonable, but by common intendment they cannot 
have a lawful beginning, by no grant or act, or agree- 


ment, but only by parliament. Sce alſo for this matter 


Foiſton's Caſe. Alſo it was agreed, that the cuſtom of a 


manor that dom' pro tempere ſhall grant lands cuſtomary, is 


good, and tenant at will may do it: and fo 20 H. 6. 


8. b. by the cuſtom of the court of Common 1 


Part VI. SGArEwARp's Caſe, a” 
the Chief (a) Juſtice grants divers offices for life, and theſe (a) 4 Co. 23. b. 


cuſtoms are good: but in ſuch caſes, he who grants them Py 72. pl. 444 


hath an intereſt in the manor or office, and their grant is ** co on 

made good by the cuſtom. And 19 R. 2. Action fur le caſe 1 Roll. 106. 
2. A beadle of the hundred ſhall have three flaggons of 9 Co. 51. a. 

bee of every brewer who ſells within the hundred, cauſd qud os 

ſupra. But a cuſtom, that an inhabitant or reſident, ſhall 

grant or take any profit, is merely void. . It was reſolved, 

that if the cuſtom had been alledged, that guilibet pater fami- 


' his infra aliquod antiquum meſſuag, &c. it would be alſo inſuf- x Bulftr, 183 


ficient for the cauſes and reaſons aforeſaid; and if he hath 
any intereſt, he may be relieved as aforeſaid. Vide 7 E. 4. 
20. a. 15 E. 4. 29. b. & 32. 18 E. 4. 3. b. 20 E. 4. 10. b. 
18 H. 8. 1. b. 19 H. 8. reported by Spilman, that ſuch cuſ- 
tom is not warranted by law, and ſo was it adjudged in this 
court, Trin. 33 Eliz. Rot. 422. See the Book of Entries, 
Treſpaſs, Common 6. Vide ꝙ H. 6. 62. b. 7 E. 6. Dyer N 
o. Iſam's Cafe. Note reader, the law in this general caſe Dyer 70, 914 
well reſolved, and no book in the law is adjudged againſt it ; Wy 
and hereby it appears how pleaders may ſafely plead in theſe 
and the like caſes; and obſerve well, that the cuſtom in the 
| caſe at bar was inſufficient and repugnant in itſelf ; for it Skin. 399; 
was alledged, that the cuſtom of the town of S. was, that 
| every inhabitant thereof had uſed, &c. ro have common 
within a place in the town of H. which was another town. 
Vide 21 Eliz. Dyer 363. pl. 27. 9 5 5 


[What cuſtoms are good or not, ſee Rep. Q. A. 68, 161, 
168. Kc. | | | . e . 
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GATESBY% 


CAT ES B V's Caſe, 
„ CR 


Tn Communi Banco. 


. Cr. Jac, 147, FNEORGE CATESBY brought a Duare impedit of the 
. church of Wiſhton in the wy of Northampton, 
* 100, Againſt the Biſhop of Peterborough, and Walter Baker, Clerk; 


See Skin. 313, and the plaintiff counted, that Thomas Cateſby, his father, 
314. po. 6a. b. was ſeiſed of the manor of Wiſhton, &c. to which, &e. in 
fee, and preſented; Francis Foſter, his clerk, to the ſaid 
Church, who was admitted, inſtituted, and induCted. Paſch. 
34 Eliz. Thomas Cateſby levied a fine of the ſaid manor, to 
which, &c.to Henry Yelyerton, Eſq. and Thomas Haſilrigge, 
and to the heirs of the ſaid Henry, to the uſe of himſelf for 
life, and after his deceaſe, to the ule of the plaintiff for life, 
and afterwards Thomas died: after whoſe death the church 
became void, by deprivation of Francis Foſter canonically 
made, 15 Fanuari 1604, and f. is void, and fo jt did ap- 
pertain to him to preſent; and the defendants did diſturb 
him. The Biſhop confeſſed the ſeiſin of Thomas, and the 
fine, and the uſes thereof; and that the church is now void 
by the ſaid deprivation, as the plaintiff hath counted; and 
(a) Palm. 310, farther pleaded, that at the time of the ſaid deprivation, (a) 
. ſcil. 24 Feb. 1604. he gave notice of the ſaid deprivation to 
| the ſaid George Cateſby, then patron, &c. and that the faid 
church remained void per ſex menſes after the ſaid notice, 
| Wherefore the ſaid Biſhop, as ordinary, after the faid fix 
(4) 2 Inft, 360. months, viz. 12 die Auguſti, 1605. per lapſum temporis, did 
(e) Yelv. 100. collate the ſaid W. Baker, the other defendant, &c. as it 
Doge, 6238. was lawful for him to do. To which the plaintiff faid, that | 
2 Iaſt. 360, 674. it appeared by the plea of the Biſhop, that he did collate (#) 
Cr. Jac. 14, infra tempus ſemeſire proximum poſt diem notitie : et nota that, the 
—_— other defendant pleaded the like plea; and the plaintiff made 
4 Leon. 180, the like replication; and on the ſaid replications, the defendants 


Foph. 104 did ſeverally demur in law. And the only point in this cale 
Dyer 218. pl. 6. 


Dall. in Keil- to the computation of 28 days to a month; for then the fix 
way 205-4 months were paſt, and the ordinary had well collated; or ' 


5 Ae whether the computation ſhould be according to the Kalen- 


Dall. 42. dar, and then the ſix months according to ſuch computat. yer 
| | | | | | | no 


| | 1 woe as. was, whether the ſix months ſhould (c) be accounted according 
| 


Part VI. CATESBY's Caſe, 
not paſt, And this plea began, Trin. 4 Jacobi, Rot: 1928. 


and upon argument at bar and bench, it was adjudged for the 


plaintiff, and the principal cauſes and reaſons of their judgment 
were theſe. 1. (a) Tempus ſemeſtre, being ſpoken in the ſin- 
gular number (as it appears by the dictionaries) ſighifies 


ordinary ſpeech, between the ſingular number, as a twelve- 
month, includes all the year, according to the Calendar, but 
twelve months ſhall be reckoned according to Piven by 


62 
(a) tr 147; 
166, Velv. 100. 


| x Inſt, 135. b. 
« half a year, or fix months,” /cil. tales ſex menſes, qui conff. Lathe, it 2 


ciunt dimidium anni. And there is a great difference in our Comb. 439. 


days to each month. 2. (%) Yerba accipienda ſunt ſecundum Jab (3) 2 18. 361, 
jectam materiam, and becauſe this computation of months con- Hob. 179. 
Lit. Rep. 19. 


cerns thoſe of the church, there is great reaſon that the com- 
putation ſhould be according to the computation of the church, 
which they beſt know. 3. It appears by the ſtatute of Weſt. 
2. cap. 5- that ſuch computation ought to be made, &c. For, 
ſi tempus ſemeſtre nen tranſierit, &c. tunc acjudicentur damna ad 
valorem medietatis eccleſiæ per unum annum; ſo that the ſtatute 
intended to reckon by the year, and not by months. 4. It is 
commonly faid in our books, that if a year and a half be paſt; 


3 Keb. 35 


title is devolved to the King to preſent by lapſe ; whereby it 


appears, that the computation ſhall be according to the Calen- 


dar, and not according to twenty-eight days to the month, for 


that doth not amount to a year and a half, 5. When the coms 


putation is doubtful, it is good to determine it for the relief and 
remedy of him who hath right, and for the advantage of right, 
to give him the longeſt time; to the end that he loſe not bis 
right: and theſe were the reaſons that were given of this judg- 
ment. For authorities, a reſolution of this court tempore E. 2. 
in the (c) written Book of Caſes in his time; in which book, 
(which belongs to Walmeſley Juſtice) appears a writ awarded 
out of this court, in theſe words. Rex venerabili in Chriſto. 
IH. eadem gratia Lincoln. Epiſcopo ſalut'. cum Magiſier miliciæ 


Templi in Anglia quandam aſſiſ. ultimæ preſentationis quam per bredve 


noſtr arraniavit coram dilecto & fideli noſtro I. of C. juſticiario 


Zr 


(e) Cr. fat, 167; 
Yelv. 1080. f 


2 Inſt. 360. 


2 Roll. 362 
m 


naſtro, etc. verſus G. de M. de ecclefia de M. vacante, & ad ſu- 


am preſentation” ſpeftant” ui dicebat, advocationem illius eccigſia 
alſrationavit in curid noſtra per breve noſtr* de judicio. Vobis 


obtinuerit demandare quod ad p. ſentationem ſuam idoncam perſo- 


nam admitteretis ad eccleſiam ſupradict', vos ut accepimus lapſis & 


computatis ſingulis diebus a morte rectoris eccleſiæ illius uſque ad 
nume rum acties viginti & octo dier“ continue ſeguentium qui ſex 


corfulit, ratione lapſus hujuſinodi ſemeſtr' temporis ad vos ea 
vice legitin? ſuiſſe devolut', idoneam perſon” ad mandat noſtr? 
pred ad præſentat pred' magiſtri admittere diſtuliſtis ad 


eand', in ipſius magiſiri prajudic et exhareditat' manifeſt” 


ves igitur quia in vacationib” eccliſiur', ſecund' legem & con- 
Vos. UL 11 : ſuetudinem 


— facere videntur aſſerentes pred eceleſ. authoritate | 
l 


36, 


Cartsnzy's Caſe. | Part VI, 


 ſuetudinem hactenus obtentam & ufitatam in regno noſiro hujuſ- 

modi tempus computari debet, non a die mortis rectoris, ſed a die 

ſcientiæ patroni, uſque ad ſex menſes completo» non juxta numerum 

ingulorum dierum, ſed juxta numerum ſex menſium, qui menſes in 

Calendario computantur, eundem magiſtrum praſentationem ſuam 

ad ecclefiam illam indebite defraudare volentes, vobis mandamus 

firmer injungentes, quod ad præſentationem prædiqtam idoneam 

rr admittere non differatis ad eccleſiam ſupradictam. Teſte, 

| Oc. And although now the law is taken, that the ſix months 

(a) Cart. 44. fhall be (Ca) accounted from the death, and that in ſuch caſe 

8 13, 14. there needs no notice. Yet, (begin it when it will) it ap- 

1. pears there, by the award of the court, that the fix months 

Cr. Eliz. 835. ſhall be accounted according to the Calendar, and not ſecun- 

— Lit. 125785 dum numerum ſingulorum dierum, &c. Alſo Marrow in his 

3 reading in the time of H. 7. was of the ſame opinion. And 

2 Inft. 460,674. Spelman, Juftice, reports a caſe (which I have ſeen in the 

„ rs book of Yelverton Juſtice) reſolved in the time of H. 8. in theſe 

| pion . words: a matter in law was put to two Juſtices in the time of 

Poph. 1044 K. H. 8. to have their opinion and reſolution, between the 

Biſhop of Lincoln and one Dr. White, how the ſix months 

ſhould be accounted in a Quare impedit, whether according 

to four weeks to a month, or according to the Calendar, ſcil. 

Sept. Oct. &c. and they by the advice of their companions 

faid, that the fix months ſhould be accounted according to the 

® Dr. & Stud, Calendar, and not by the weeks. And of ſuch opinion was 

116. b. Wray, Chief Juſtice, which I myſelf heard. And with this 

reſolution agreed Popham, Chief Juſtice of England, Flem- 

ming, Chief Baron, and all the other Juſtices at Serjeant's- 

(5) Cr. Jae. inn in Fleet-ſtreet. But notwithſtanding a writ of (6) error 

70, 107- was brought on this Judgment in the King's Bench, where 

the Judges for the reaſons and cauſes aforefaid affirmed the 
judgment. e 8 


[For the computation of time, as days, months, &c. See 

Bract. 264, 344, 359. Britton 209. Fleta lib. 6, c. 11. Stat. 
die anno Biſſext. 21 H. 3. Dyer 345. Salk. 624 to 627. N. B. 
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* Sir MOYLE FIN CH Cale rant 


f 


Skin. 661, 
Mic. 4 Jacobi 1. 


In Communi Banco. 


Ft a replevin between any and Daniel Crat, which Co. Eat. 997 + 


began in Communi Banco, Paſch. 1 Jacobi, Rot. 1610. nu. to. 


upon long and intricate pleading, the caſe was ſuch : Ca- Siderf, 190. 
| tharine Lady Moyle was ſeiſed of the manor of Beamſton in 


the county of Kent, for the term of her life, the remainder to 


_ Catharine Lady Finch in fee: and afterwards the lady Finch Whete a grant, 
took to huſband Nicholas Seintleger, Hil. 10 El. Seintleger 8 of demeſnes 
and his ſaid wife, and one Anthony Deal, levied a fine of all 1 m_ 
the demeans of the ſaid manor, (by certain quantity of acres 
which included all the demeans of the qr to ＋ 


and his heirs, who granted and rendered the demeſnes of the 


. Finch, 


ſaid manor to the ſaid Deal for fifty years, from the feaſt of 


St. Michael then laſt paſt, rendering 51. rent, and granted 


the reverſion to Seintleger, and the Lady Finch, and to the heirs 


of the Lady Finchę. Which fine was levied according to cer- 


tain indentures before made between the parties, whereby, 
among other covenants, it was agreed, that the ſaid Nicholas 
Seintleger, and the Lady Finch, &c, ſhould have free ingreſs 


and egreſs, in and out of the ſaid manor, for them, their ſtew- 


ard, ſervants, and tenants, to hold the court Baron, in and upon 


| the ſaid demeſnes: and it was averred, that the ſaid de- 

meſnes, together with the ſervices, were a tempore leva- 
tionis fints, durante totd vitd of the ſaid Catharine Lady Finch, 
at Eaſtwell, 2t alibi in the county of Kent, communitery cognita, 

_ habita, reputata et nuncupata per nomen manerii de Beamſton. And 
afterwards by indenture tripartite, azo 16 Eliz. between Sir 
Thomas Heneage aud Anne his wife, of the firſt part, Seintle- 
ger, and his ſaid wife of the ſecond part, and Sir M. Finch of 

the third part, it was covenanted and agreed, that Seintleger and 

the ſaid Catharine his wife, ſhould levy a fine of the manors 


Ii 3 | 


of 


' 


Sir Morzx Fincn's Cafe, Part VI, 
of Eaſtwell, Potbury, Setons, Willington, Ucking and Ul- 
ley, in the county of Kent, and of all other lands, tenements 
and hereditaments of the faid Catharine in the ſaid county of K. 
except the manor of Beamſton in the ſaid county, to the uſe of 
Cath. Lady F. for life, and afterwards to the uſe of the ſaid Sir 
M. Finch in tail, with divers remainders over, which fine was 
levied accordingly, in which as many acres were contained, as 
were ſufficient to pals the ſaid demeſnes. Anth. Deal being poſ- 
ſeſſed of the ſaid intereſt of the term as aforeſaid, made his will 
In writing, and thereof made Moyle Deal his ſon his executor, 
and anno 19 Eliz. died, the ſaid M. then being of the age of 3 
years: and immediately after his death, adminiſtration of the 
oods of the ſaid Anth'. ratione minoris ætatis of the ſaid M. 
Neal, was committed to one Robert Thomas, and afterwards, 
anno 23 Eliz. Seintleger and Cath. his wife, levied a fine of 
the manor of Beamſton, and of divers acres ſufficient to paſs 
all the demeſnes, to the uſe of Seintleger, and Cath. his wife, 
and to the heirs of the ſaid Cath. until the ſaid Seintleger, 
with the aſſent of the ſaid Cath, his wife in writing, ſigned 
and ſealed by him, ſhould declare to what other uſes, and 
then to the ſame uſes. Rob. Thomas the adminiftrater, de- 
miſed the tenement aforeſaid, to Pa. Lofty for 10 years, and 
afterwards the faid C. Lady Moyle, anno 26 Eliz. died ; Pa. 
L. entered, anno 27 Eliz. Seintleger, with the conſent of his 
faid wife, according to the ſaid limitation declared the uſes of 
the tenement aforeſaid, to be to Hancock and Sturges, and their 
heirs, who ejected Pa. Lofty and did thereof enfeoff Glanvile 
and Sturges, and their heirs, to the uſe of C. Lady Finch for 
ber life, and after to the uſe of H. Finch, her younger ſon, and 
* Urſula his wife, and the heirs of their two bodies. Pa. Lofty 
the leſſee of the faid adminiſtrator, re-entered, C. Lady Finch 
died, the rent reſerved by the ſaid fine, de anno 10. was ar- 
rear for 13 years ended 44 Eliz. and for the ſaid artearages, the 
defendant as Bailiff to H. Finch, diſtrained, and the plaintiff 
leſſee of Sir M. F. brought a replevin. And in this caſe four 
points were moved, and argued as well at the bar, as this term, 
by Daniel, Warberton, Walmſley, and Coke, Chief Juſtice at 
the bench. The firſt point was, Whether by the fine of 10 
Eliz. in which was fuch a grant and render, as is aforeſaid, 
the manor was deſtroyed for ever, and that was called the de- 
ſtroying point. 2. Admitting the manor was forever deſtroy- 
ed, whether the exception in the ſaid indenture of 16 El. by 
the name of the manor of Beamſton, be ſufficient to except, 
and fave the manor out of the fine of 16 Eliz. levied to the uſe 
of the ſaid indentures ; and that was called the ſaving point. 
3. Whether the leaſe made by the adminiſtrator ratione mi- 
noris ætatis, for 10 years, be good or not, and that was call- 
ed the making point. 'The fourth and' Jaſt point was, whe- 
ther there needed any attorim...t, or that the regreſs of Paul 
Lofty the leſſee for part of the term, ſcil. for 10 years, ſhould 
amount to an attornment ; aud that was called the perfecting 


point. 
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point. As to the firſt, it was reſolved per totam curiam, that Firſt Point, 
although at one inſtant the demeſnes were granted and rendered 


to S. and C. Lady F. and to the heirs of C. fo that there w.s 2 Co. 19. 


not any tranſmutation of any poſſeſſion, yet the demeſnes being . 3 
once by the act of the party abſolutely ſevered in fee-fimple from Co. Lit hes 


the ſervices of the manor, the manor is deſtroyed or ever. 27 E. 3. 79. . 


And a difference was taken between the act of the parties and Per Skipwith. 

the act of the law : for if there be two coparceners of a manor, 

and on a (a) partition the demeſnes are allotted to one, and the (a) 18 H. 6. 26.25 

ſervices to the other, in that caſe, although there is an abſolute 2 Roll 222. 

ſeverance, yet if one dies without iffue, and the demeans de- . 

ſcend to her who hath the ſervices, the manor is revived again; 

becauſe on the partition they were in by act of law, and the de- 

meſnes a 1d ſervices were united again by act of law. And ſo 

was the clear opinion of Thorpe and the other Juſtices in the 

time of E. 3. as Thirning, Chief Juſtice of C. B. reports in (6) (% Br Extin- 

12 H. 4. 25. b. And the caſe intended was the cafe of Hugh Foichment 13, 

Audley E. oſ Glouceſter, which began 17 E. 3. 72. a. b. but N 

there was not reſolved. Vide 18 H. b. 26. a acc. So if on a par- ut 

tition an adowſon appendant is allotted to one, and the manor 

to the other, and afterwards one dies without iſſue, whereby the 

law unites them again, in that caſe the advowſon which was 

once ſevered, is now appendant again. Alſo it is agreed in 26 

H.8. 4. a. that if a (c) partition be made of a manor betwixt two /. 

coparceners, and on the partition each hath parce] ofthe demeſnes Davis 61. b. 

and parcel of the ſervices, becauſe each of them is in by act of Cr: 1 9 

law, each of them has a manor. But if a man has a manor, and © 7 

hegrants partof the demeſnes, and part of the ſervices to another, 

heſhall not have a manor, for a man by bis own act cannot create 

a manor at this day; and ſo it appears, that (4) forttor et poten- (d) Poſtea 69, b. 

 tioreft di peſt legis quam hominis. As to the ſecond point, it was 8 * a | 
objected, that foraſmuch as in anno 10 El. the manor was de- Flutton. 18. 

ſtroyed, it could not be excepted by the name of the manor in 2 Sid. 5g. 

anno 16 El. and that for three reaſons. 1. The time of five or — = 67. b. 

fix years is not a (e) ſufficient time to gain reputation, but it „nn, 


paſſeth as appertaining to a houſe, it ought to be averred to be 37. 
uſually occupied with the houſe @ tempore cujus, etc. as appears in Cr. Car. 308, 
Hill and Gr. caſe, Plow. Com. 170. b. 2. Theaverment that 

from the time of levying the fine, during the life of the lady F. Skin. 661. 

it was known and reputed for a manor was impoſſible, for it 
could not be reputed and known immediately after the fine le- 

vied, but time ought to give a name and reputation er eo potius, 

| becauſe the ſaid fine was levied of the reverfion; for the lady M. 

had the whole for the term of her life, and ſuch reputation and 

knowledge could not be of a reverſion expectant on an eſtate for | 

life, as it might be of a poſſeſſion. 3. Altho' the (f) reputation of 741 ve. 191. 

a vulgar name will ſerve in grants or conveyances, yet it will not ö Ley. 29. 
ſerve in judicial proceedings of the law, which are framed by 8 2 Roll, Rep. 

learned men; and therefore by the ſaid fine of 23 El. which is a Cl. El. _ 

Judicial proceeding of law, that ſhall not paſs by the naqe of a 707, 708. 

(z) manor, which in truth and in law is not a manor. But it was lm. 376. 
N 173 1 —  _relolved, Es 


was urged it ought to be a tempore cujus, &c As when land The 4 ot 


Y 


(e) 2 Roll. 122. 
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reſol ved, that the exception as this caſe is, is ſufficient to ex- 


(a Yelv. 191. 
Cr. El. * 
707, 78. 
Palm. 376. 
bY 2 Roll. Bop, 67. 


cept. the demeans and ſervices by the name of the manor, not - 
withſtanding the manor was deſtroyed. It was the (a) good 
and true intent of the parties: for the lady Finch, and the 
others who were parties to the fine and indentures of 10 Fl. 
did not think of any diſmembering or deſtroying of the ma- 
nor: for in the ſame indenture proviſion was made to have in- 
greſs and egreſs to hold the courts of the manor. Alſo the 


parties to the indenture of 16 El. thought that it was a manor, 


(of whom Sir Moyle F. was one,) for by the expreſs words it 


is excepted by the name of a manor, and in the fine of 16 El. 


divers manors are named, but no mention of the manor of 


Beamſton, for that was intended to be excepted ; but it is by 


the expreſs name of the manor of Beamſton mentioned in the 


fine of 23 El. ſo that the true intention of all the parties ap- 


pears, that it ſhould be excluded out of the fine of 16. and in- 


(5) Wing. Max. 
73. 5 


ciuded in the fine of 23. And it is well ſaid in Hill and 
Grange's caſe, Plow. Com. 170. b. It is the (5) office of 
Judges to take and expound the words which the common 
people uſe to expreſs their meaning, according to their intents, 


and not according to the very definition, And Bracton ſaith, 


(e) 1 Co. 100.2, 
Co. Lit. 36. a. 
(4) Co. Lit, 
313. a. | 
Moor 138. 

1 Co. 95. b. 
Cr. El. 208. 

p (e) 1 Co, 121. b. 
. 
2 Co. 88. b. 
Bacon's Lect. 
55 6, 7, 8, c. 
(J) Cr. El. 208. 
2 Leon. 47. 
8 Co. 118. b. 
1 And. 246. 
Oven 84. 


(z) Br. Miſnoſ- 
mer 6g. _ 
8 Co. 59. b. 
See 30 

29 Aſſ. 70. 
21 H. 6. 25. b. 
81 E. 4. 71. b. 


422 E. 4 45, 
Lutw. 4 2 15 


(0) oct. pl 244. 


H. 6. 22. b. 
it. miſnoſm. . 


3.13. b. 


nibil tam conveniens eft naturali æguitati, quam voluntat” dom' vo. 


lientis rem ſuam in alium transferre ratam habere, And although 
generalis regula generaliter (c) eft intelligenda, yet the ſaid (4) 
rules are principally to be obſerved in wills, and alſo in caſes 
of uſes which were but (e) truſts and confidences between 


man and man. And to that purpoſe Shelley's caſe in the Firſt 
Part of my Reports, and (/) Carter and Ringſtead's caſe there 
vouched were cited and applied to that purpoſe. 2. Foraſ- 


much as the true intent and meaning of the parties appears, 


why ſhould not we as judges adjudge it good? It has been 


objected, that the thing excepted is not well named: for in 


law Beamſton is not a manor, for it was deſtroyed by the fine 


of 10 El. and for that deſtruction the exception of it by the 


name of a manor ſhall be void. In the argument of which 
point 1t was faid, that the law doth not favour advantages of 
miſnomer more than the ſtrict rule of law requires, neither in 
writs which may be abated, and new purchaſed, nor (eſpecially) 
in grants or other conveyances, in which caſe the party has not 


remedy to have new. And theiefore, if two be joined in one 


writ, the one ſhall not plead (g) miſnomer of the other, as it is 
agreed in 14 H. 6. 3. b. In an action againſt (%) huſband and 
wife, although they are one perſon in law, yet the one ſhall not 
plead miſnomer of the other, 33 E. 3. Maintenance de bre 63, 
In treſpaſs in Haderneſs apud W. the def. pleaded (in reſpect 
of ſome miſnomer) that there was no fuch town, hamlet, or place 
known, &c. The plaintiff replied there was, without ſhewing 
in certain, either that it was a town, hamlet, or place known, and 


all : 


-_ 
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all this in deteſtation of nice and dilatory exceptions And 
it was alſo obſerved, that till this generation of late times 
it was never read in any of our books, that any body poli- 
tic or corporate, endeavoured or attempted, by any ſuit, to 
avoid any of their leaſes, grants, conveyances, or other of 
their own deeds, for the miſnoſmer of their true name of 
corporation; but after that a window was opened to give them 


b. 


light to avoid their own grants for the miſnomer of them- 
ſelves, what ſuits and troubles thence enſued, every body | 


knows : but it was faid, for every curious or nice miſnoſmer, 


God forbid, that their leaſes, or grants, &c. ſhould be defeat- 


ed: for there will be a found difference between writs and 
grants, and in all caſes this is true, quod (b) apices juris non 
ſunt jura. But it was reſolved, that as this caſe is, there was a 
ſufficient name in law to make the exception good. For nomen 


diſcitur a noſcendo, quia notitiam facit; and in this caſe it is aver- 
red, quod cognitum fuit per nomen, &c. So that it is not only 


notum, but cognitum, which is more; and by true etymology 


(5) Co. Lit. 233. 
a. b. 304.b. Noy 
30. 10Co. 126.2. 
Skin. 188. 


and ſenſe, cognomen majorum eſt ex ſanguine tractum, hoc intrinſecꝰ 


eft, agnomen extrinſec ab eventu; and yet the law doth not re- 


gard this preciſe propriety of words. For if a grant be made 


to a baſtard by the ſirname of him who (as is ſuppoſed) begot 
him, it is good, if he be known by ſuch name. So if a re- 


mainder be limited Rich. ili Rich. Marwood, it is good, al- 


tho” he be a (c) baſtard, if in vulgar reputation and knowledge 
he be known by ſuch name, as the book is in 39 E. 3. 11. a. 
and yet in truth and in law he is nullius fi, for of a baſtard it 
is ſaid, ET TW MI 


Cui pater eſi populus, pater efl fibi nullus, & omnis; 
Cui pater fl pohulus, non habet ille patrem. | 


In 41 E. 3. 19. a. there is a notable caſe. (4) Rich. Thomſon 4) Swunb. 310. 
had iſſue by one Johan, before marriage, Agnes, and after- ot 


wards married Johan, and made a feoffment in fee, and took 


() 41 E 3-19. a. 
1 Roll. 359. 
Co. Lit. 3 b. 
Br. Grant. 17. 
Hob. 32. Swinb. 


52, 310. Cr El. 


509, 510. 2 Roll. 


43, 44. Moor 


430. Poſt. 67. a. 
Ney. 35 


2 Roll. 43· 


back an eſtate to himſelf for life, remanere inde Agnetæ fi. 


pred” Richardi & Fohann', and agreed that it is a good re- 
mainder, without any averment that ſhe was known to be 
their daughter, as it was in the ſaid caſe of 39. (e) E. 3. but 
there it was objected, that a baſtard is not their daughter in 
law, and therefore the remainder void : but there Fincheden 


(0 30 E. 3 1t. 


Aatea, 


gave the rule, and ſaid, it is found that the daughter was 
born before the marriage, ſo that by their marriage after, ſhe. 


was their daughter. In which it is to be obſerved, that al- 


tho' by the common law ſhe was not their daughter, yet be- 


cauſe ſhe had colour by the eccleſiaſtical law, which ſaith, 
(Y quod ſubſequens matrimonium tollit peccatum pracedens, this 
colour is ſufficient, in caſe of a conveyance, to make. the 
_ remainder good. And fo note a difference between a, deſcent. 
anda purchaſe ; and therewith expreſsly agreeth 35 AMI. 13. 
In 27 E. 3. 85 a. b. W. Abbot of Worceſt. by the (g) name 


of W. Abbot of W. by his deed, with the conſent of his con- 


vent, granted to the Burgeſſes of W. common of paſture 9 


114 


1 


14 775 Swinb. 310. 


(8) Hob, 32. 
Co. Lit. 3 a. 
9 Co. 48. a. 

„21. 4. 


(a) 10 Co. 123 
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t) Co. Lit. 3+ 2. 


(5) 13 Co, 21. a. 
See 8 E. 3. 19 · b. 
per Herle. 


: (e) 5 Co. 121. a. 
9 Co. 48. a. 
10 Co. 126. a. 


11 Co. 21. d, 


and that time out of mind is requiſite in this caſe; it was 
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in certain lands, and altho' his Chriſt. name was miſtaken, yet 
foraſmuch as there was a ſufficient (a) certainty to aſcertain the 


name of the grantor, ſc. Abbot of W. for that reaſon the grant 


was adjudged good; for in this leaſe it is true, (b) nihil fact 


error nominis cum de corp. conflat, but otherwiſe it is of a' writ; 
for there if the Abbot be named by a falſe Chriſtian name, 


the writ (c) ſhall abate, becauſe he may purchaſe a new writ, 


and therewith agree 18 E. 4. 8. b. 15 H. 7. 1. b. & 22H. 6, 


& c. As to the ſecond object. which has been made, that in this 


caſe there was not a ſuffic. time to make the reputat. of a manor, 


anſwered and reſolved, that there is a difference between a 


title to a thing to be created and claimed by preſcription of 


time, and the name of a thing in eſſ to make it paſs in a 
conveyance, for no man can claim rent, common, or other 
profit of inheritance by uſage, but he ought to claim it by pre- 


ſcript. a temp. cujus memor, c. for ſuch time is requiſite by 
the law; but to make a thing in % paſs by a name, there 


needs not time whereof, & c but ſuch convenient time that it 


may be known by ſuch name. And if it be aſked to what 
places ought ſuch knowledge to extend ? Anſw. To all Eng- 
land. Or to all the county in which the land lies. Or if to what 
place ? To that it was anſwered and reſolved, that it extends 
only in law ad vicinetum of the town where the land lies, 


for there the knowledge ought to be, where it ought to be 


tried, and that is in vicineto of the place where the land lies. 


For the pame of a manor or land, or other local thing is to 
be tried where it lies, becauſe it is local; as the name of the 


perſon is to be tried where the writ is brought, becauſe itis tran- 


fitory ; and therefore it was agreed, that the houſe in the Strand 
now of late called Exeter houſe, and the houſe in Fleet-ſtreet, 
now called Dorſet-houfe, have within theſe three years gained 


ſuffic. names among all their neighb. to know it by ſuch name, 


and thereby to diſtinguiſh the ſame houſe from other houſes. | 


In 41 E. 3. Maintenance de Bre 49, the caſe was, that in truth 


there was a manor called Aſplegiſe, and it was alſo known by 


the name of Aſple only, and there in a Præcipe brought 


of the manor by the name of the manor of Aſple without ad- 


dit. the tenant after the view, demanded judgm. of the writ, 
becauſe the manor put in view was the manor of Aſplegiſe; 


5 to which the demandant ſaid, that the manor put in view 


is known by the name of Aſple, and thereupon iſſue was 


taken. In which it was obſerved; 1. Thot the plea for the 


maintenance of the writ was, that the manor is known in 
the preſent tenſe, which is intended, the day of the writ 


purchaſed without any preſcription, 2. That altho' a manor 


cannot begin within time of memory, yet a manor may ac- 


quire a name to be demanded in a Præcipe within convenient 


A. 6. 32. b. for in that ſenſe it is true, de nom propr non eff 


cur andumy 


time. And, 3. That ſuch name acquired by knowledge of the = 


country is ſufficient without the true and proper name. Vide 8 
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wrandum, dum in ſubſlantia non erretur, 0 (a) nomina mutg- (a) Stile 391. 
biP ſunt, res autem immobiles. In (5) 45 E. 3. 6. a. in a Quare ( Br. Quare 
impedit of the church of B. the def. pleaded, that there was . | 


no ſuch church in the county where the writ is woe 5 
afterwards iſſue was joined that there was a church in the | 
county known by the name of B. for Finchd. who gave the 


rule there ſaid, if any church in the county be known by ſuch 


name, it is ſuffic. to maintain the writ, which agreeth with the 
book of (c) 41 E. 3. In 21 fl. 6. 4. a. b. Ia Treſp. verſus Jo- 
bann Arderne Abbatem &. Johannis Baptiſ® de Colcheſl, The 
Abbot pleaded, that he was founded by the name of the Ab- 
tot of the church and monaſt. of St. John Bapt. &c. The pl. 
faid, that this Abbot was known by the one name and the 
other, and ſo to iſſue; in which it was obſerved, that it is 
ſuſhcient to ſay, that this Abbot (without ſaying and his pre- 


decefſ.) was known 1 ſuch name. Ergo, there needs not 
3 5. a there it appears, if a chapel be 


time whereof, &c. 47 
in the time of H. 3 and when it became void K. H. 3. pre- 
ſented to it as to a church, and fo did E. 1. and E. 2. and aiter- 


ame 


(e) 41 E, J- | 
Maintenance de 
brief 49. Aatea 
65. b. | 


wards E. 3. being diſturbed, brought a Quare imp. as to a 


church, and there Cavendiſh Ch. Juſt ſaid, that after the ſaid 
preſentments had been received, to the ſame chapel as to a 


church, I ſay it is not now a chapel but a church. By whichit 
appears, that the laid rule is true, that nomnia ſunt mutabilia res 


autem immobiles. And therewith agreeth 11 H. 6. 18. b. where 


the caſe was, that a Parſon had an annuity by preſcript. of a 


vicar, and afterwards E. 3. when the vicar died, preſented one 
I. as. Parſon, and fo were all his ſucceſſors preſented as Par- 


ſons, and the Parſon made a ſpecial preſeript. ſc. that A. was 


Vicar, and that he and all his predeceſſors, Vicars, &c. 


And that after the death of A. the King preſented as to 


a Parſonage, and ſo that he and his ſucceſſors Parſons 
had paid, &c. and charged the defendant as Parſon in 


a writ of annuity, and there it appears that by the ſaid 


preſentment the name of vicarage was changed into a 


paiſonage, As to the ſecond objection, that the averment 


was impoſhble and repugnant, that from the time of the 


levying of the fine it was known, reputed, &c. To 


that it was anſwered and reſolved, that there was not any im- 


poſſibility or repugnancy, for in the averment there are four 
words, cognit. habit. reputat. & nuncupat. and they were true 
before 10 El. for then, and time whereof, &c. it was revera 


a manor, ſo that the knowledge, reputat. or appellat. did not : 


begin from the fine in 10 Eliz. but this averment continues 
that which was in truth before the fine a manor, from the 
time of the fine, to be known, reputed, and called a manor. 


And always the reputat. is better, when it hath a ground and 


is founded on truth. And therefore if a man marries with a 
woman (d) precontracted, and has iſſue by her, this ifſue in 
law and truth bears the firname-of his father. But if af- 
ter the huſband and wife be divorced for the precontract, 

| Ts. i | > now 


(d, 2 Iaſt. 684. 


Co. Lit. 3. b. 
29 E. 3. 11. 
41 E. 3. 9. 


by the name of the manor; for before the fine it was known 


(a) Dyer 233. 


pl. 10, 11. 


(5) Ant. 55. a. b. 
36. a. Co. Lit. 
= b. 4 Co. 
26.2, 5 Co- 
124. b. 8 Co. 56. a. 
10 C-. 107. a. b. 
Cr. Car. 400. 


Dy. 125. pl. 45. 


233+ pl. 10, 11. 
Plowd. 155. a. 
159. 4. 30 E. 1. 
Grant 86. 7 E. 4. 
20. Fitz. Feott- 
ment 22. 

Fitz. Grant 97. 
25 H. 8. Br. 
Grant 59. | 
2 Roll Rep 180, 
2775 278. 

Lane 3, 7. 8 
Lit. Rep. 18. 

B N. C. 267. 
Hob. 224. 

(c) Dyer 362. 
pl. 17. Cr. Car. 
159 2 Roll. 186. 


Moor 190, 191. 


1 Leon 15. 

(4) 2 Roll. Rep. 
67. 1 Sid. 190. 
Cr. El 524, 707, 

708. Nay 7. 
Moor 5; 
(e) 5 Co. 38. b. 

9 d. 2 Sid. 68. 
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now the iſſue has loſt his ſirname; for, as it has been ſaid, 
cognomen major um eſt ex ſanguine tractum, and now the iſſue is 


baſtard & nullius filius; and yet becauſe he once had a lawful 


ſirname, it is a good ground of reputation ſubſequent. So if 
T have a park by the King's licence and grant, and it is com- 
monly known by the name of a park, and afterwards I ſurren- 
der my patent to the King, whereby in law it is no park, yet 
having once the name of a park in truth, it is a good ground 


for reputation, and continuance of the name of a park after ; 


and the ayowant might have preſcribed as this caſe is, that the 
ſazd demeſnes and ſervices had a fempore cujus, &c. been known 


in truth, and after the fine in reputation ; ſo that it is not a 
creation of a new name, but a continuance of the old name. 


Vide 7 Faiz. Dyer 233. (a) The King ſeiſed of a manor, where- 


of all the demeans are leaſed for life by the leaſe of an Ab- 


bot, rendering rent, in that caſe the King has not a manor in 


poſſeſſion, nor can hold court ; and yet if the King leaſes the 
manor to another for years, as a manor in poſſeſſion, the leſſee 
ſhall have the (5) reverſion and the rent: for altho' it is not 


a manner in eſſe, yet it is well known that it was intended to 


be demiſed. And to that purpoſe is the caſe in 20 El. Dyer 
362. where the caſe was, that (c) Edw. 6. was ſeiſed of the 
manor of Clevery, of which a wood containing 300 acres, 
was parcel, Ed. 6. by his letters patent granted the faid wood 


ſee, the grantee regranted it to Queen Eliz. who by her 
letters patent granted the ſaid manor, & omnes boſcos modo 
vel antehac cognit. vel reputat. ut pars membrum, vel parcell” e- 
Juſdem maneri to the Earl of Leiceſter in fee: and although 


in re veritate, before the ſeverance made of the wood by 


King E. 6. it was always parcel of the manor, yet in good 
propriety of ſpeech it was then, cognit. wt pars & mem: 
brum dit!t manerii; for although wt is a word of ſimilitude, 


and not of identity, yet truth is the moſt ſure foundation 


of knowledge and reputation, and therefore it was there ad- 
judged that the wood did paſs. As to the third objection, 


that a manor in (4) reputation and not in truth, ſhall not pa's 
by fine, which is a legal proceeding drawn by men learned 


in the law, and therefore vulgar reputation will not ferve 


in it: to that it was anſwered and reſolved, that the rule 


which Stonor gave in g Edw. 3. 38. in the like cafe, was 
true, that the proceſs of this court ſhould: not be main— 


tained by uſage in pars; but there is a difference (#31 
inter brevia adverſaria, ſc. brought as an adverlary to 


recover the land, &c. & brevia amicabilia, ſe. brought by 
conlent and agreement amongſt friends, ſot it is true in 


Hrevibus 


in fee, and afterwards the ſaid wood eſcheated to him ſor 
treaſon. Afterwards the Qucen granted the ſaid wood in 
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brevibus adver ſariis, the proceſs of this court ſhall not follow 
the cuſtom or reputation of the country, as in 6 E. 3. 11. 
The demandant in a writ of entry demanded the manor of 
C. the tenant ſaid that the tenements put in view, are a 


houſe and a carue of land, called, &c. and not a manor, &e. 


By which it appears, that if it were not in truth a manor, al- 


tho' it were in appel/ation, the writ ſhall abate : but it was ad- 
judged in Sir John Bruyn's caſe, in the beginning of the reign 
of Q. Eliz. that in a common recovery, which is had by a- 


greement and conſent of the parties, of acres of land, they 


ſhall be accounted according to the cuſtomary and uſual mea- 


ſure of the country, and not according to the ſtat. De terris 


menſurand”, made anno 33 E. I. So it is agreed in 47 E. 3. 18. 
a. that if a man bargains and ſells ſo many acres of wood, it 
ſhall be (a) meaſured according to the uſage of the country, /c. 
according to 20 foot to the rod, and not according to the ſaid 
act, for (b) conſuetudo lect eft obſervanda. And it appears by the 
book in 39 E. 3. 11, a. that a remainder limited to a (c) baſ- 
tard, by the name of ſon of R. Mar wood, whereas in truth he 
was nullius fil”, was good, becauſe he was known and re- 
puted as his fon, And M. 22 & 23 El. in the K.'s Bench, in 
Ejettione firmæ between Vines and (4) Durham, a leaſe was 
pleaded of a manor, &c. whereof the tenements in which, &c. 
were parcel, and iſſue was joined, quod non demiſit manerium ; 
and on that ifſue the jurors gave a ſpecial verdict, /c. that 
there were not any freeholders, but divers copyholders of the 


faid manor, and that it was known by the name of a manor, 


and after good conſideration, it was adjudged by Sir Chr. Wray, 
Ch. Juſt. & totam curiam, that altho' it 
in law for want of freeholders; and although it was in plead- 
ing, which is always drawn by learned men, and that it was 
in an aCtion adverſary, and not amicable ; yet that foraſmuch 
as an iſſue is triable by lay-men, and that in truth the tene- 
ments, in which did paſs by the leaſe, and therefore not like 
to a writ, it was adjudged for him who pleaded the demiſe 
of the manor. Hil. 25 Eliz. in this court Cartei's caſe was, 
that where it is required by the ſtat. of 1 H. 5. c. 5. that in 
every writ, original, &c. in which an Exigent ſhall be award- 
ed, that additions ſhall be given to the defendants of their 
eſtates and degrees, or of their trade, &c. and the caſe was, 
that one was (/) Yeoman by his birth, and yet commonly 
called Gent. in that caſe, in ſuch writ brought againſt him, 


was not a (e) manor 


(2) Er. El. 267. 
Poph. 55. 
(5) 10Co. 140. a. 
4 Co. 28. b. 
% 
(e) 1 Roll. 359. 
41 E. 3. 19. a. 
Co. Lit. 3. b. 
Br. Grant 27. 
Hob. 32. 
Antea 65. a. 
Swinb. 310. N 
Cr, El. 509,510. | 
Moor 430. Noy 
35- 1 Roll. 43, 


44+ | 

(d) 2 Roll. 45, 
712 | 5 
(e) Doct. pl. 190. 


4 E. 4. 10. 5 E. 
4» 32, 33. | 


(J) 2 last. 668, 


he may have the addition of Gent. altho' in truth he is not 


a Gent. but only by vulgar reputation; but foraſmuch as the 
intent of the act is to have ſuch a name, by which he may be 
known, it is ſufficient to ſatisfy the act of Parliament. An- 


Other reaſon was added, that in this caſe there was, at the 


time of the making of the indentures in anne 16 Eliz. 
a manor in truth, /c/. in the Lady Moyle for the term 
of her life, which was ſufficient to ſupport the name 
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of the manor, and to make the demeſnes and ſervices paſs by 
the name of it: wherefore it was concluded, that by the 


name of the manor of Beamſton, the ſaid demeſnes and ſer. 


3d Point, 


(a) 2 Inſt. 397. 


(b) 5 Co. 29. b. 
Cr. El. 678, 679. 
713, 719. 2 And. 
132. Raym. 484. 
Swinb. 288. 
3 Leon. 278. 
3 Co. 135. b. 
2 Inſt, 398. 
March 138, 
Owen 35. 
Dall. 85. 
[Nota. In the 
preat Caſe be- 
tween Lord By- 
ron and Weldon, 
it was ſaid by 
Maynard, that if 
ſuch an Admi- 
niſtrator Joſe a 
term by feint 
pleading, &c. 
the infant ſhall 
Not be bound; 
bur if he loſe it 
| upon full defence 
made, that in 
' ſuch caſe the 
infant ſhall be 
bound ; to which 
all the King's 
counſel agreed; 
and Bridgman 
Ch. Juſtice, and 
_ Hales Ch. Baron 
were aſſiſtants to 
the Lord Chan- 
cellor, ane I (Sir 
Francis Win- 
iüngton) was of 
counſel for Wel- 


vices, late parcel of the manor, were excepted by the inden- 
ture de anno 16 El. As to the third point it was reſolved, that 
the leaſe made by the adminiſtrator ratione minoris ætatis was 
good: although it was not neceſſary that the leaſe ſhould be 
made; for the Lady Moyle was then alive; ſo that that leaſe 
enured as an intereſt termini to begin after the death of the 


Lady M. But this difference was taken, that when a man 


makes an (a) executor of ſuch tender years, (as in this caſe 
of three years) that he cannot execute the will, then if the 
adminiſtration (b) ratione minoris ætatis be granted ſpecially, 
as it was M. 41 & 42 El. in Prince's caſe, admini/r” omnium 
bonorum, ad opus, commodum, & utiliiatem executor” durante 
minore ætate, & non alit', nec alio modo committimus, &c. there 


ſuch ſpecial adminiſtrator cannot make ſuch leaſe, as in the 


Caſe at bar: but when the adminiſtration is committed gene- 


rally ratione minoris ætatis, without any reftraint or limitation, 
there ſuch leaſe made, as in the caſe at bar is good. For by 


the ecclefiaſtical law, minor 17 annis non admittitur fort execu- 


torem, and ſuch general adminiſtrator, ratione minoris ætatit, 


ſhall not only have an action to recover debts and duties for 
the intereſt of the actions is in him, and alſo ſha'l be liable to 
all actions; (for during that time the teſtator died quaſi inte- 
tatus) but alſo he may make leaſes or demiſes and they ſhall 
be good, wherefore the leaſe in the caſe at bar was good ; and 
eo potius in the caſe at bar, becauſe no entry is pleaded by the 


executor, and he who pleads the demiſe is a ſtranger to it, 


and therefore he cannot know what rent is reſerved ; and 
therefore when he pleads demiſit, if it was for any cauſe void, 


| he might take iſſue qued non demiſit, or ſhew the ſpecial mat- 


ter, but it ſhall be intended prima facie, that the leaſe is 
good, and without queſtion it is good till the executor attains 
ta 17 years, and alſo till he enters, as ſome ſaid. As to the 


laſt point, 1. it was reſolved, that foraſmuch as Paul Lofty 


had but an intereſſe termini during the life of the Lady Moyle, 
thereſore as to the ſaid intereſt upon the fine de anno 23 Eliz. 
(which was levied in the life of the Lady Moyle) no attorn- 
ment could be. 2. When after the death of the Lady Moyle 
the leſſee entered, he made the reverfion in Seintleger, and 
the Lady Catharine bis wife, and when they made declaration 


of uſes to Hancock and Sudger, thoſe uſes aroſe out of the 
fine, to which fine no attornment could be made by him who 


had a future intereſt, as is aforeſaid : for when attornment is 
not requiſite to a fine, which is the root, no attornment is 


requiſite to the declaration of the uſes, which are but the 


branches. 
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branches. 3. It was reſolved, that if a man be ſeiſed of a 
manor, part of which is in leaſe for life, and part in leaſe for 
years, and he levies a fine to A. to the uſe of B. in tail, with 
divers remainders over, in that caſe B. ſhall avow for the 
rent, or have an action of (a) waſte without any (6) attorn- 
ment, for when a reverſion is ſettled in any one in judgment 


of law, and he has no poſſible means to compel the tenant to 


attorn, and no lacheſs or default is in him, there he ſhall 
avow, and ſhall have an action of waſte without attornment, 
for the rule is, quod remedio deſtituitur iþſa re valet ſi culpa abſit, 
as in (c) 20 E. 3. contra * collat' becauſe the founder can- 
not have contra form” collar of an advowſon, he ſhall preſent 
without any ſuit, ſo 7 E. 3. & 3 H. 7. A man ſhall be te- 
nant by the (a) curtely of a rent or advowſon, although the 
wiſe dies before the day incurs, or the preſentment falls; fo 
the lord in mortmain, or of a villain, claims a reverſion, b 
the (e) claim, the law veſts the reverſion in him, and he has 
no means to compel the tenant to attorn, and therefore he 
+ ſhall avow and ſhall have an action of waſte, without attorn- 
ment, the ſame law of letters patent, and of a deviſe of a 
reverſion, as appears in 34 H. 6. for in all the ſaid caſes culpa 
abe/?, But it was objected, that in the ſaid caſe of the fine 
there was default and lacheſs in the conuſee, for he might 
have made mention of the leaſes in the fine, and then he. 
might have brought a Quid juris clamat, and compelled the 
leflees to attorn, and fo he had means to have compelled them 


to attorn, wherefore in regard he had omitted it, there was a 
default in him, and by conſequence he ſhall neither have an 
action of waſte, nor avow without attornment no more than if 


one levies a fine to another of land, which is in leaſe for life, 


he is without remedy for rent or waſte without attornment. 


To which it was anſwered and reſolved, that in the ſaid caſe 
the conuſee could by no poſſibility have a Quid juris clamat, 
for although he had recited the particular eſtates in the fine, 


yet he could not have a Quid juris clamat, for after the co- 


nuſance or concord, and before the fine engroſſed, he ought 
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(a) 2 Jones 3. 

(6b) 4 Co. 70. b. 
Co. Lit. 30g. b. 
321. b. Cr. El. 


28 5. Raym. 91. 


Cr. lac. 193. 
Vaud. = 

(c) 20 E, Jo : 
Fitz, contra 
form” collat. 6. 
(4) 1 Co. 97, b. 


Fitz. Bar. 293. 


Co. Lit. 15. b. 
29. a. 7 E. 3.66. 
2. b. 3 H. 7. 5. a. 


Y r. N. B. 149. d. 


121. n. Fitz. 
Diſcent. 3. 

r. Tenant 
le Curteſie 5. 


Perk. ſect. 468, 
469. Dr. & Scud. 


. Js 
(e) Co. Lit. 119. a. 
Lit. ſect. 179. 
34 Hf. 6. 7. 


to ſue the Quid juris clamat, and immediately by the conu- 


ſance or concord, the reverſion paſſed to the conuſee, Vide 
F. N. B. (f) 147. a. & 22 Hen. 6. 57. and eo in/tarte, it is 


(f) 5 Co, 39-a.b, 


executed by the ſtat. of (g) 27 H. 8. of Uſes; fo that it is (g) Co. Lit. | 


not poſſible for him to have a Quid juris clamat, nor any 


309. b. Cr. El. 
28 e 


remedy to compel the tenants to attorn. And foraſmuch as () 1 Co. 98. 
by the act of parliament, which is an act in law, /c. by the Co. Lit. 29. 4. 
execution of the poſſeſſion to the uſe, the benefit of the conuſee 1 _ 
to have a Quid juris clamat is tolled, it is reaſonable in regard 53 Co. 22. a. 

_ every ſubject, /e. the conuſor, conuſee, particular tenants, 6 Co. 21. b. 
and all others, who are parties or privies to the act of paria- 38 
ment, that it ſhould not turn to the prejudice of any, for (%) (% 5c 150. a, 

impotentia excuſat legem, and an act in law ſhall prejudice 3 loſt, 11 
no man. It was adjudged in the King's Bench, Paſch. 3 3 
41 Eliz, between (i) Heſton and Ruddleſton, 1, at 
common law, a man by a conviction of felony, WR : 
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: (a) Cr. ſae. 470, 
431. 2 Roll. 222. 
5 Co. 50. b. 110. 
110. a. b. 
Hob. 294. 
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he has his clergy, ſhall forfeit all his goods which he had at 
the time of the conviction, or which he ſhall acquire after, 
and ſhall remain diſabled to acquire goods to his own uſe, 
till he has made his purgation. 2. That where by the ſtat, 
of (a) 18 El. c. 7. it is enacted, that after clergy allowed, he 
ſhall not be delivered to the ordinary, as before was uſed, to 
make his purgation, but ſhall be burnt in the hand, and deli- 


vered ; which act has taken away his means to enable himſelf 


again; and therefore it was adjudged, that after he is delivered 
by force of the act, he ſhall be enabled in the ſame manner 
as if he had made his purgation. And it is in effect all one 
with a bargain and ſale by deed indented and enrolled, for . 
there the uſe paſſcth from the party, and the ſtatute executes 


the poſſeſſion, and the party has no remedy, nor is there any 


() 7 k. 6. Br. 
Formedon 46. 


default in him, and therefore the reverſion ſhall he in him 
without attornment. So in the ſaid caſe of the fine, the limi- 
tation of the uſe is declared by the conuſor, and Ceſtuy que uſe 
has the uſe by him, and that is executed by the ſtatute ; and 


B. in the ſaid cafe ſuppoſeth the giſt to be made by the conu- 


ſor, as it is adjudged in (6) 7 E. 6. Br. Form. 46. And for 
the ſame reaſon it was reſolved, that in the cafe-at bat, when 
Seintleger and his wife levied the fine in 16 Eliz. and by 
enumeration of acres and towns, all the demeſnes of Beamſton 


_ did paſs, and the law (foraſmuch as they were excepted out of 
the uſes in the indentures in 16 El.) did create and veſt the 


(d) 5 Co. 113. a. 
Cr. El. 264, 354. 
Owen 23. 

2 Anderſ. 15. 
(e) Co. Lt. 309. 
. 121. b. 
Co. Lit. zoo. 
b. 4 Co. 24. b. 
6 Co. 57. b. 

3 Co. 63. b. 

5 Co. 113. 2a. 
(g) 5 Co. 113. a. 


Note. 


uſe in Seintleger and his wife again, as it was before, that they 
ſhould have an action of (c) waſte, as they might have before 


the fine levied, or otherwiſe there would be great miſchief in 


innumerable ſuch caſes : ſo, be the uſe limited on the fine to a 


ſtranger, or to himſelf, created by act in law, or limited by 


declaration of the party, it is all one. But (4) Owley's caſe, 
Mich. 36 & 37 El. reported by me in my Fifth Part of Reports 
in Mallory's caſe, where the (e) conuſee of a reverſion by fine 
diſſeiſes the leſſee for life, and makes a feoffment in fee, the leſ- 
ſee re-enters, that it no attornment, for he cannot /) plus juris 
in alum transferre quam ipſe habet. So in Knottisford's Caſe 


there cited, if ſuch conuſee of a reverſion before attornment 
(g) bargains and ſells the reverſion by deed indented and inrolled 


that ſuch bargainee ſhall not avow, or have an action of waſte 
without attornment cauſd qua ſuprd. And Walmſley ſaid, that 


the caſe of limitat. of a uſe on a fine had been adjudged in this 


court, according to this reſolution. Note, a good refolut. for all 


conveyances on conſiderat. of marriage or otherwiſe, upon limi- 


tation of uſes on fines levied, or recoveries, &c. And obſerve, 
by this reſolution there is great facility and fafety for them to 
whom uſes are levied ; which is alſo good for the benefit ol the 
commonwealth, that particular eſtates ſhould not be diſpu· 


niſhable of waſte, nor thoſe in the reverſion barred from recover- 


(þ) 5C0.114.4.b, 
Co. Lit. 309. b. 
2 Co. 36. a. - 
8 Co. 94. ay 


ing their rents, which in all equity and reaſon are due to them, 


and no inconvenience tothe particular tenants. For upon execu- 


tion of eſtates by the ſtat, of 27 H. 8. of Uſes, (as upon cove” 
nants in conſideration of blood, or upon (Y) bargain and _ 
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| deed indented and inrolled, and the like) there needs no at- 
tornment. 4. It was refolved, that although there was not 
any privity between them in the reverſion, and Paul Lofty, for 
he had but a particular term for 10 years out of the ſaid leaſe 
of 50 years, and if the reverſion had been granted over, that 
he could never have attorned ; yet when thoſe in reverſion | 
ejected the ſecond leſſee, and enfeoffed Glanvile and Sturges, Lit. ſect. 576, 
Kc. that by the regreſs of the ſecond leſſee, thoſe in reverfion 377. | 
by force of the feoffment ſhould avow for the rent, and that 
for divers reaſons : 1. Becauſe that re-entry is not in all re- 
ſpects to be reſembled to an expreſs attornment, for to an ex- 
preſs attornment (a) notice is inſeparably incident, as appears (%) 2 Co, 67. b. 
in Tooker's cafe, but he who re-enters may be ignorant of 68. b. 
the feoffment. 2. Thoſe who claim by the feoffment have 5 Co. 113. b. 
: . FR Palm. 207. 
the reverſion in them, and have not means to compel the par- Dyer 202. lg 
a | wad | ge er 302, pl. 43. 
ticular tenant to attorn, as hath been ſaid before: But when Co. Lit. 309- d. 
2 man makes a feoffment of a manor, there the (5) ſervices (2) 1 Roll 
do not paſs till attornment, but remain till attornment in the Co 3 * 
feoffor, as Litt. holds: and fo it was adjudged in the Com- (eco. Lit. 317. 
mon Pleas, 15 El. in (c) Bracebridge's cafe. But in pleading . I 
of a feoffment of a manor, he need not alledge (d) attornment 7 OW, TY 3s 
of the tenants of the manor, but that ſhall come in on the 1 Anderf. 113. 
other part. And ſo the books 21 E. 3. 19 E. 3. the Biſhop 1 Co. 133. b. 


Moor 99. 


of Canterbury's caſe, 30 E. 3. in Droit de Gard, 8 H. 4. 1. (4) Cn. El. gor. 


| 9 E. 4. 33. 42 Aſſ. 6. 20 H. 6. 7.37 H. 6. 24. 1 H. 7. 3. Co. Lit. 303. b. 


13 H. 7. 14. 34 E. 3. Double Plea 24. 43 Aff. 20. temp. E. 319-b. 

1. tit. Attornment, are well reconciled. 3. By the (e) re- 3 Co. 425b. 
gtels of the ſecond leſſee, it reveſts all intereſts, and ſettles a (e) Co. Lit. 318. 
revetſion, which act ſubjects not only the ſecond leſſee to b. 319. 

diſtreſs, but the firſt leſſee to waſte, and after the ſecond term 
ended, to diſtreſs alſo: for the firſt leſſee hath put this act, 
ſcil. to make re-entry, in the power of the ſecond leſſee, and 
therefore his re-entry, which is the act which makes a rever- 
ſion, ſhall bind both: and the re- entry of one may ſubject 
himſelf to a diſtreſs, and an action of waſte, who of himſelf 
could not attorn ; and therefore it is held in 32 E. 3. Age 8  _ 
that a man (/) non compas mentis, cannot attorn, for he who is (F/ 1 Roll. 296. 
amens (without a mind) cannot make an attornment which is e 
an agreement; and yet if a man, non compos mentis, be leſſee 
for years rendering rent, and the leſſor ejects him, andimakes 
a feoffment, and afterward the leſſee, non campos mentis, re- 
enters, this act of re-entry ſubjects himſelf to Wire yu an 
action of waſte, although he could not make an expreſs 
attornment. So in the caſe at bar, although the ſecond 
_ leſſee could not make an expreſs attornment, yet his re-entry 
\reveſting all intereſts and eſtates which were liveſied by 
the act and wrong of the feoffor, ſhall ſubject both the 
lefſees to diſtreſs, &c. And as the ſecond leſſee might 
aſſent, that he in reverſion ſhould make a feoffment, and 
livery and ſeiſin thereupon, and that ſhould bind the 
liclt leſſee, foraſmuch as he had giren him the — 3 
. 0 


. a 293. 
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Sir MoryLs Fincn's. Caſe. Part VI. 


So in the caſe at bar, the firſt leſſee having made a leaſe to 
the ſecond leſſee, he hath thereby given him power of re entry, 
which act ſubjects both to diſtreſs, & 4. The law is 
grounded on great reaſon and equity in this point, for perhaps 
the feoffee being a purchaſer, and a ſtranger, knew nothing 
of the leaſe, or knew of it, and thought that it was void, or 
defeated ; God forbid, if after the lefſee hath evicted, or 
lawfully taken the poſſeſſion from him, which he thought to 
have enjoyed, (*) gued affiiitio adderet” afflicto, ſe. to loſe the 
poſſeſſion and alſo to be without remedy, either for the rent 
relerved, which the leſſee enjoying the land in conſcience 
ought to pay) or for waſte (which the leſſee is by law pro- 
hibited to commit.) And (a) Coke Chief Juſtice ſaid, that 
be the eviction by the leſſee by entry or action, that the re- 
verſion remains in the feoffee, and he ſhall avow, and have 


an action of waſte, againſt the opinion of Aſhton, in (5) 34 


H. 6. 6. b. according to the opinion of Thorpe Juſtice in 41 


8. E. 3. 18. b. who ſaid, that Ihe in reverſion diſſeiſes the te- 


| nant for life, and aliens in fee, although the tenant recovers 
2 And. 52, 192» 


the freehold, yet the reverſion is not reſtored ; ſo ſaid Seton, 
in 18 E. 3. 48. b. that if I difleiſe my tenant for life, and make 
a feoffment to another in fee, although my tenant for life re. 
covers afterwards by aſſiſe, the reverſion remains in the feof- 
fee. 5. (c) Fort'& equier eſi diſpoſitio legis quam hominis; and 
therefore he who has a future intereſt, cannot ſurrender it 
by any expreſs ſurrender, but by taking a new leaſe (which is 


is an act, and amounts to a (d) ſurrender in law) it may be 


ſurrendered and determined, as it is held in 37 (e) H. b. &c. 
So if the (/) father be enfeoffed in fee, and the feoffor war- 
rants the land to him and his heirs, now his aſſignee ſhall not 

vouch ; but if the father enfeoffs his ſon and heir apparent 
with warranty, and dies, in that cafe the heir being in truth 
aſſignee, ſhall vouch ; for the law which has determined the 
warranty of the father to the ſon, will give the ſon the benefit 
of the firlt warranty, as it is adjudged in (g) 43 E. 3. 5. by 


which it appears, that the act of law is ſtronger, and more 


equal than any act which the party could have done. So in 
the caſe at bar, the entry of the leſſce (by which by the act and 
judgment of law, all intereſts and eſtates are ſettled according 
to the law) is ſtronger than an expreſs attornment, for that 
the 2d leſſee could not make; and more equal, for inaſmuch 
as the poſſeſſion is evicted by the 2d leſſce, and thereby the 
intereſt of the 1ft leſſee reveſted, and a reverfion ſettled in 
the feoffee, equity requireth, that the feoffee, who hah loſt 
the poſſeſſion ſhall not be without remedy to recover the rent, 
and to puniſh waſte, 18 E. 3. 47. a. b. Audley Earl of Glou - 


_ Ceſter's caſe, (%) the leſſor diſſeiſes his leſſee for life, and makes 
a leaſe for life to another, the firſt leſſee re-enters, he leaves 


the reverſion in the 2d leſſee for life, and he ſhall have the 
rent reſerved, 46 E. 3. 30. b. If he in the reverſion ouſts te- 


| nant by ftatute-merchant, and makes a ſeoffment in fee, and 
the tenant by ſtatute-merchant re- enters, that makes the fe- 


verſion in the ſcofice, yet there is not any attendance, Fi 


part VI. Sir Movis Fincn's Caſe, 70 
44 AM. p. 11. Baſſingborn Aſſiſe, 2 H. 5. 5 H. 5. 12. 9 Hl. | : 
6. 16. and 34 H.6.6. Jide (a) ꝙ H. 7. 25. a. where the caſe is (a) Co. Lit. 277. 
miſprinted ; for the true caſe is, as I have ſeen it in the ma- ra 8 8 
nuſcript; that if he in reverſion diſſeiſes the donee, and makes 279 e 
a feoffment in fee, and the donee re-enters, he leaves the 
reverſion in the feoffee: but if the donee be diſſeiſed, and the 
donor diſſeiſes the diſſeiſor, and makes a feoffment in fee, 
and the donee doth make regreſs, the feoffee ſhall not have 
the reverſion but the diſſeiſor: for the difference between art 
eſtate and a right, an eſtate may well paſs to the feoffee by the Difference be- 
feoffmerit ; as where he in reverſion. diſſeiſes the donee, 3 * 
the leſſee for life; but where the donee or leſſee is diſſeiſed, gee Gilberts 
no he in feverſion hath but a right, which he cannot trans- Com. Law To- 
fer to another, and therefore when he difleiſes the diſſeiſor, anures. | 
and makes a feoffment that paſles the eſtate which he gained 
by diſſeiſin; and extinguiſhes his ancient right, which he 
could not transfer to another; and then the firſt difleifor hath 
the firſt poſſeſſion, and better righ than the feoffee of him in 
reverſion, for he comes in under him who diſſeiſed the firſt 
diſſeiſor, and the ancient right is extinct. So if the diſſeiſee 
_ difſeiſes the heir of the diſſeiſor, now he hath gained an eſtate 
by difſeifin, and hath an ancient fight, if he makes a feoff- 
ment in fee to anothef, he thereby paſſes the eſtate which he 
pres by diſſeiſin, and extinguiſhes his ancient right, which 
e could not transfer to another: for there is ſuch an extreme 
and natural enmity between the eſtate by wrong gained by 
_difeifin, and the ancient right, that the right cannot incor- 
porate itſelf in the eſtate by wrong and paſs with it; but im 
ſuch caſe rather ſuffers (6) extinguiſhment than to paſs with (5) Hob. 258, 
it; ſo that when the heir re enters, he ſhall hold the land for 
ever, as well againſt the feoffor as the feoſfee: fo if lord and 
tenant be by fealty and rent, and the lord diffeiſes the tenant 
of the land, and makes a feoffment in fee, the ſeigniory is 
thereby extinguiſhed : but Ha (c) man makes a gift in tail; (e) Co, Lit, 
or a leaſe for life, &c. rendering rent, and diſſeiſes the tenant 319. 4... 
in tail, or for life, &c. and makes a teoffment in fee, there 
the eſtate paſſes to the feoffee ; and when the donee or leſſee 
Te-enters, he revives the rent as incident to the reverſion. 
Ihe fame law of a leaſe for years in the caſe at bar. So there 1 
is a difference between a reverſion with (d) rent incident to (4) Dyer 31. 
it, and a right, or ſeigniory, or rent in fee, 28 H. 8. (e) Dy. 1 "IM MS 
33. b. 4 Eliz. (/) Dy. 212. the caſe of the Greyhound, 7 CIR. 
And judgment was given for the detendant, who made conu= pl. 37, 38. 
ſance in the right of Henry Finch; and this was the firſt 
matter in law, that Coke Chief Juſtice argued in ths Com- 
mon Pleas after he was Chief Juſtice. _ „ 
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The Lord DARCY's Caſe. 
Hill. 4 Jacobi 1. 
In the Common Pleas. 


c he igt. H GMuAs Lord Darcy of Chicheſter, brought a writ 4 
4 . 51. ö 2 „* . . 
2 Inſt. 91, 9 1 Valore maritagii againſt Stephen Page, brother and heir 
Co. Lit. $2.2. of Brian Page, Quare cum maritagium ipſius Stephani ad ipſum 
Tho. Dominum Darcy pertineat, pro eo quod praedif? Brianus 
terr am ſuam de eo tenuit per ſervitium militare, & idem Tho. 
Dominus Darcy prefat' Stephan dum fuit infra ætatem & in cu/- 
todid ſua, competens maritagium abſque diſpat agatione, juxta for- 


mam ſtatuti de communi concilio regni domini Regis Angliæ inde 


proviſ. ſepius obtulerit, idem Stephanus maritagium illud renuens, 

præfat Tho. Domino Darcy de maritagio ſuo non ſatisfa&to, ſe in 
terras & tenement” illa intruſit & de maritagio ſuo eidem Tho. Do- 
mino Darcy ſatisfacere contradicit, &c. 4 

aid Brian held twenty five acres of land in Peldon in the 
county of Eſſex, of the plaintiff, as of his manor of Newhall 
in Peldon aforeſaid, by knight's ſervice, &c. and afterwards 
the faid Brian died in his homage without iſſue; the defen- 


_  dant being his brother and heir, and of the age of twenty 


| 1k and ſix months; and that the plaintiff tendered to him, 


eing then within age, a competent marriage, ſc. Mary Man- 
nock, daughter of Anthony Mannock, gentleman, then of the 


age of eighteen years, without diſparagement, and that the 
defendant refuſed. The defendant denied the tender ; upon 
which the plaintiff demurred. And this caſe had been many 


times argued at the bar, and this term was argued by the Juſ- 
tices at the Bench, and upon open argument it was adjudged 


| (a) Er. Jac. 66. for the plaintiff for the reaſons and cauſes reported in (a) Pal- 


5 Co, 126. b. mer's caſe, in the Fifth Part of my Reports. Aud ſo this queſtion | 
227.2. Yelv. 59. is now in peace, being adjudged by both courts. Note reader, 


Moor 22. the caſe of the heir (5) female, differs much from the caſe of 


(6) Co. Lit. the heir male. 1. Becauſe, for the heir female the guardian 
79. . Je To 


law 


OE A mA x ay wk 35 ay ay mi py = 


nd counted that the 


ſhall never have the forfeiture oh marriage; for at common 


— 
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law the full (a) age of the heir female was 14 years, as it is (%) Co. Li. 
reſolved in 35 H. 6 52. Litt. lib. 2. f. 22. Stamf. Prærog. 13. 78˙ b. 
b. F. N. B. 256. c. & 259. and many other books; ſo that if Hob. 278, 279. 
ſhe be of the age of 14 years at the time of the death of her | 
anceſtor, ſhe ſhall be out of ward, and if ſhe be within the 8 
age of 14 years, ſhe ſhall have (3) livery by the common Jaw 4% Co. Lit 

at the age of 14 years, for that makes as to this purpoſe her 7" 

full age. And at the common law there was not in any caſe | 
any (c) forfeit of marriage, but only the ſingle value, 16 E. 3. (e) 2Tnft.go,gr, 
Action ſur le flat. 14. But the forfeiture of the marriage is l a” 
given by the ſtat. of Merton; c. 6. made 20 H. z. the words San 
of which ſtat. are, De herede autem cum fit quatuordecim annor 

vel ultra uſque ad plen' ætat', fi ſe maritavit ſine licentid dom” ſui, 

Sc. dom. ſuus tunc teneat tert ejus ultra termin &tatis ſuæ, ſcil. 

21 annor' per tant” tempus, &c. which act, without queſtion, 
cannot (4) extend to the heir female, for it extends only (4) er. ae. 151 
where ſuch heir is, 14 annor' vel ultra, and the heir female 
at ſuch age is out of ward; alſo the ſtat, ſpeaketh ultra termin 

etatis ſug, ſc. 21 annvr”, and that is the full age of the heir 

male as to wardſhip, and not of the heir female. And 

vice the Nat. of (e) Weſt, 1. ce. 22. where the ſtatute of Mer- (e) 2 Inſt. 202g 
ton is recited, and then it is provided as follows. And of 203. 75 
heirs females, after they have accomplithed the age of 14 years, 

quaſi dictrit, the ſtatute of Merton has provided for the heir 

male; and becauſe no proviſion 1s yet made for heirs females, 


by the ſame act it is provided, that the lord ſhall /) not have (55er. Jac, 115. 


or keep by reaſon of marriage, the lands of ſuch heirs females, 


above two years after the age of 14 years; and if the lord, 


within the two years, do not marry them, then ſhail they 

have an action to recover their inheritance quietly, without 

giving any thing for the wardſhip or the marriage; which 

two years is given by the ſaid ſtatute for the benefit of the 

lord, as appears by (g) 35 H. 6. 52, 53. & Litt. f. 23. And (g) co. Lit, 79. 
if within theſe two years the lord tenders à marriage to the 2. Moor 22. nu, 
heir female, and ſhe refuſes, and marries elſewhere within the 74 2 Iſt 203. 
two years, yet the lord ſhall not have the forfeiture of the 
marriage, for the ſtatute gave it only to make a tender; and 
therewith agrees the book in 35 H. 6. Gard 71. by the pi- 
nions of Priſot, Markham, Yelverton, and Danby, The 
ſecond difference between the heir male and the heir female 
was, that at the common law, if the guardian had not made 
tender to the heir female before 14 years, the lord could not 
have held the land of ſuch heir, (as he might of the heir male) 
nom pœne, till the value were paid. For the law did tender 
their ſpeedy advancement ; guia maturiora ſunt vota mulier? 
 gQuam viror. And therefore the heir female might have en- 
tered into her land immediately after the age of fourteen years, 
for her better preferment in marriage, and therewith agreeth u . 20% 


caſe 


uy Litt, 22. 82 expreſsly, an 55 6. 522 53 vet in ſuch (Y) Co. Lit. 79. A 
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nu. 800. 22, 
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The Lord Daxcy's Caſe; Part vl. 


caſe the lord without any tender before fourteen years, ſhall 


recover the ſingle value, for that de mere jure pertinet, 3. If 
the (a) lord holds the land over 14 years, during the two 
years by force of the ſtatute of Weſtm. 1. and within the two 


years makes no tender, but takes the profits of her land, 


and ſo hinders her preferment in marriage by receiving 
all the profits of her land, in that caſe, as the ſtatute ſays, 1 
he doth not make (within theſe two years) any tender, then 


he ſhall loſe by expreſs proviſion the value of the marriage, 


and ſhall content himſelf with the profits by the two years for 


his value given him in lieu thereof by the ſtatute; ſo that 


every guardian who holds the land in ſuch caſe, ought to take 


heed that he makes tender within the two years, or elſe he 


will loſe the value; but if he will wave the benefit of the two 


years, or if he cannot hold the ſaid two years, as guardian of 


| (5s co. 127. b. 


the body of the heir female only, there he ſhall have the 


value of the marriage without any tender. And to the prin- 


cipal caſe, Coke Chief Juſtice, added this reaſon, (6) that if 
the common law would have compelled the lord to have 


made a tender to his ward to have the fingle value, the com- 


mon law would have given all neceſſary circumſtances to the 
performance and accompliſhment thereof, as to have ap- 
pointed a certain place, &c, where the tender ought to 

be made; and not leave the lord, who was the ſuperior, to 


| ſeek the ward, who was the inferior, and who might, if he 


would, take advantage of his own flight, or ſubterfuge, when 
no laches could be in the lord. . 


BUR | 


Part VI, 


— te 


i 


BURRE L's Caſe. 
Paſch. 5 Jacobi 1. 


In the Common Pleas. 


: \ an Ejectiene firme between Thomas Burrel, plaintiff, Fraud. Leaſes, 


guilty was pleaded; on the evidence the caſe was ſuch: 
Grandfather, father, and ſon, the grandfather on the mar- 
riage of the father, made the father's wife a jointure of other 
lands, and at the ſame time, ſcil. 8 Septemb. 23 Eliz. cove- 
nanted to demiſe the tenements in which, &c. to the father; 
and 10 Septemb. next following, according to the covenant, 
the grandfather by indenture made a demiſe of the moiety of 
the tenements, in which, &c. to Seth the father, to begin 

after the death of the grandfather, for 1000 years, and of the 
other moiety for 1000 years, to begin at a day to come; in 


both which demiſes were proviſoes, that if the father ſhould 


die without iſſue, or if he ſhould make any leaſe upon which 
the ancient rent ſhould not be reſerved, that the ſaid leaſes 


made to the father ſhould be void. The father, 10 Feb. 30 
_ Eliz, aſſigned over the ſaid leaſes to the uſe of Robert his ſon, 


an infant, to the intent that they might not be merged by the 
deſcent of the reverſion ; and with this colourable purpoſe 


and intent, that the infant ſhould pay debts ; and within a 


ſhort time after the grandfather died ; the father entered into 


the land, and took the profits, and made leaſes, and did other 


things, as owner of the land, and neither the aſſignees nor 
the infant took any profit, nor paid debts. Alſo in the ſaid 
aſſignment of the ſaid leaſes, divers perſons of good credit 
were named amongſt others; but the aſſignment was deli- 
vered in a ſecret manner to a perſon of mean quality; for 
which, and other circumſtances, it was taken, that as well 
the ſaid firſt leaſes (being of a form and device unuſual) 
zs the aſſignment were fraudulent + and after the death 


5 * 


72 


and Seth Holmes and Robert Holmes, defendants, of Jointures, &c, 


lands in Huntingdon in the county of York, on a demiſe 0 n 


ane 48, 113. 
made by Richard Burrel and William Allein, to which net- Hob. 1666. 
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of che grandfacher, the father for a great ſum of money, bar. 


gained and ſold the tenements by deed indented and enrolled, 


| | 2 Sept. 44 El. to Richard Burrel and William Allein and their 


(a) Moor 602. 
nu. 833, 615, 
6156. nu. 843. 

I Roll. Rep. 167. 
Bridgm. 22. 
Goldſb. 8. pl. 11. 
718. pl. 1 5 
Cr. El. 447. 

5 Co. 60. b. 
Cr. Jac. 158, 
180 85 

2 Co, 80. a. 
Co. Lit. 2˙ b. | 
"-" Roll. Rep. 305. 
11 Co. 74. a. b. 
| Jane 47, ea. 


heirs ; in which the father covenanted with Burrel and Allein, 


that the lands ſhould be clear of all leafes, &c. And if the 


ſaid original leaſes, or the aſſignment ſhould be avoided * 
the purchaſers by the ſtatute of (a) 27 Eliz. c. 4. was moved 


and debated ; and in this caſe, on evidence given at the bar 


of the Common Pleas, two points were unanimouſly reſolved 
by Coke Chief Juſtice, Walmſley, Warberton, and Daniel, 
that where the words of the ſaid ſtatute of 27 Eliz. are (“ that 


„all and every conveyance, grant, charge, leaſe, incumbrance 


< and limitation of uſe, of, in, or out of any manors, lands, 


Kc. for the intent and purpoſe to defraud and deceive ſuch 


6 perſon, &c. as have purchaſed or ſhall purchaſe, &c. the 
“ ſame lands, &c. {ſhall be deemeg, &c. only againſt ſuch 
& purchaſer, &c. void, fruſtrate, and of none effect.“) r. It 
was reſolved, that if the father makes a leaſe by fraud and co- 

vin of his land, to defraud others to whom he ſhall demiſe or 
ſell it (as all fraudulent leaſes ſhould be fo intended) and before 
the father ſells or demiſes it he dies; and the ſon knowing, or 
not knowing of the ſaid leaſe, fells the land on good conſi- 


deration ; in that caſe the vendee ſhall avoid that leaſe by the 
ſaid act: for inaſmuch as it is intended and preſumed in law, 


6011 C0.74-4.b. 


that every fraudulent leaſe is made to the intent generally to 
defraud purchaſers, farmers, &c. within this generality, every 
particular purchaſer, farmer, &c. is included; and the ſaid 
act is very well penned, for the words of the act are (5) general; 
and it is not neceſſary that he who ſells the land ſhould make 


the former fraudulent eſtate, or incumbrance; but be the eſ- 


| (c) 5 Co. 60. 2. 
Dot. pl. 200. 
2 Inſt. 425. 
Hob. 72. 

& Roll. 684. 


tate, &c. fraudulent ut /upra, whoſoever ſells (makes) it, the 
purchaſer ſhall avoid ſuch fraudulent eſtate, &c. and therefore 
in the caſe at bar, the ſaid leaſes being on the evidence thought 
(c) fraudulent, the vendee of the father and heir ſhall avoid 


them. 2. It was reſolved, that although the father bad no- 


thing in the inheritance of the land at the time of the aſſign- 
ment of his term, but the whole eſtate of inheritance was then 
in the grandfather; yet when the grandfather died, and the ta- 
ther ſold the land, his vendee ſhall avoid the ſaid term by the 
faid act, (the faid aſſignment on the evidence being taken to be 


| fraudulent) for if he had bargained and ſold the ſaid term only, 
the bargainee ſhould avoid the ſaid fraudulent aſſigment, and by 


conſequence the vendee of the whole fee. ſimple ſhall avod it. 
And it was ſaid by the Chief Juſtice, that that which is called 
(%) truſt between the father and the ſon, is in judgment of law 


_ fraudulent as to a purchaſer. And I acquainted Poph. Ch. Juſt. 


with this reſolution, and he allowed well of it, and ſaid it 3 
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well done to conſtrue the ſaid act in ſuppreſſion of fraud; and 


73 


(Jas he told me) it was adjudged before him and his compa- 


nions, Juſtices of the King's Bench, that where a (a) man in (a) 5 co. 60. a, 


a ſecret manner made an eſtate to the uſe of his wife for her 


(5) jointure by fraud and covin, to defraud a purchaſer, to (5) Cr. Jac. 158, 


whom he intended to ſell the land, that in ſuch eaſe, if the 
fraud be proved in evidence, or confeſſed in pleading, the 
' purchaſer ſhould avoid ſuch eſtate. 7 


Sir DREwW DRrURY's Caſe. 
Paſch. 5 Jacobi 1. 


In the Court of Wards. 


x caſe between Sir Drew Drury, the elder, plaintiff, Cr. Jac. 236. 


and Sir Drew Drury, the younger, defendant, in the 


Court of Wards, was ſuch. It was found by inquiſition vir- 


tute brevis, before the eſcheator of the county of Nortolk, anno 


41 Eliz. after the death of Roger Drury, Eſq. that the faid 


Roger was ſeiſed of a houſe in Yarmouth, in the ſaid county, 


parcel of the diſſolved monaſtery of Black-friars in Yarmouth, 


and thereof died ſeiſed, the defendant being his fon and 


heir, and of the age of fourteen years and ſeven months; 
that the ſaid houſe at the time of his death was held 
in capite by knight's ſervice ; and that the ſaid Roger was 


alſo ſeiſed of the manor of Barking, in the county of Nor- 


folk, held of the King by knight's ſervice, and not in capite; 


and after office thereof found, Queen Elizabeth, under the 


great ſeal, granted the cuſtody and wardſhip of the body 
of the defendant to the plaintiff. The plaintiff made a ten- 
der of a marriage to the defendant, being within age, which 
he refuſed ; and afterwards the King that now is, made him 
a knight, being then alſo within age, and afterwards he 

married elſewhere within age. The ſaid Roger was a free 


8 Co. 17% 
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burgefs of the town of Yarmouth ; King Edw. 1. made ſuch 
a charter to the burgeſſes of the ſaid town in theſe words, con. 
ceſſimus etiam pro nobis et hæredib noftris, quantum in nobis oft, 
burgenſibus, et probis hominil* ſupradict' de magna Jernemutha, 
quod omnes iili de villa pred” oriundi, licet, ipſi terras vel tene. 
menta extra libertatem will' tenuerint per tale ſervitium per quod 


maritagia corum ratione minoris etatis ipſorum ad nos vel bœredes 


noſtros pertinere deberunt, ſecundum legem et conſuetud* regni noſ- 


tri, mhilominus juxta libertates vil prad* ſe maritare poſſint fine 


occaſiane vel impedimento noflra vel hæredum noftrorum in perpe- 


tuum e ſala jure alterius cujuſlilet. And in this caſe two queſ. 


(a) 2 Inſt. 12. 
Cr. Tac. 156. 
(5) Co, Lit. 74. b 
- 55. b. 78. d. 
Cr. Jac. 156, 389. 
Lit. ſect. 103. 
3 Co. 34. b. 
(c) Co. 3. b. 
Cad. caſe. 
4 Co. 71. b. 
2 Co. 43. a. 
Co. Lit. 373. 
Hob. 298. 
2 Bulſtr, 314. 
(d) 2 Inſt, 11, 12. 
2 Sid. 82. 
8 Co. 173. a. 


tions were moved. 1. Whether the ſaid charter has diſcharged 
the defendant from wardſhip or not? And as to that, it was 


clearly reſolved by Popham and Coke Chief Juſtices, and Fle- 


ming Cbief Baron, and the Court of Wards, that the ſaid 
charter has not diſcharged him, for divers reaſons. 1. Be. 
cauſe it not an abſolute diſcharge of itſelf, but hath ręference, 


. Juxta libertates wil” pred' which ought to be ſhewed. 


2. The tenure was created on a grant made of the houſe after 
the diſſolution of the monaſtery, and the ſaid grant cannot ex- 


tend to a tenure created after. 3. It is not ſet forth in the caſe 


that the faid Roger was born in Yarmouth, for the charter is 
de vill pred” oriundi. The ſecond and great queſtion was, 
whether, by the making the defendant Knight, he was diſ- 


charged in law of the value of his marriage? And this caſe 


was referred to the ſaid Chief Juſtices and Chief Baron, wha 
Hil. 4 Fac. at Serjeant's-inn heard the caſe argued and debate 
by Topham of counſel with the defendant, and Fr. Bacon 


with the plaintiff, And afterwards in Eaſter term it was again 


argued by Serjeant Hutton for the defendant, and Serjeant 
Nichols for the plaintiff. After which arguments the Judges 
had conſideration of the caſe, and upon conference amongſt 


_ themſelves it was unanimouſly reſolved, and ſo openly declared 


in the Court of Wards, in the preſence of Robert Earl of Sa— 


lifbury Maſter of the Court of Wards, that the defendant 


ought to pay the value of his marriage; and that his crea- 
tion of Knight had not (a) diſcharged him from it. And 
in this caſe theſe points were reſolved. 1. That the intend- 
ment of the Jaw is, that the heir within age of twenty one 
years is not (%) able to do knight's ſervice till his full age of 21 


5 2 and therewith agreeth Lit. /b. 2. c. 4. f. 22. a, but 
ſuch preſumption of law gives place to a judgment and proof 
to the contrary, as it is ſaid (c) Habitur præſumptioni donc 


probetur in contrarium; and therefore when the King 
who is Sovereign and the ſupreme (d) Judge of Chi- 
valry bas dubbed him a Knight, he has thereby. ad- 
judged him able to do knights ſervice, and all WE oo. 
A e | cluded 
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cluded to ſay the contrary, and therefore ſuch heir ſo made 
Knight ſhall be out of (a) ward and cuſtody, But if the (a) 2 Int. 17. 
| King creates ſuch heir within age a (6) Duke, or Marquis, (0 2 Inſt. 21. 
or Earl, or Viſcount, or Baron, he ſhall not thereby be out of Cr. Jac, 256. 
ward or cuſtody, For in ancient time every Baron, &c. held 
| his barony, &c, by grand ſerjeanty, as appears 18 Aſſ. pl. ult, | 
in (c) Clifford's cafe, and the Lord Cromwel's caſe in the Se- (c) 2 Co. $0. n. 
cond Part of my Reports 80. a. which ſervice (as Litt. ſays, lib. 31. a. 18 Aff. 18. 


| - . 3 Co. Litt. a. b. 
2. c. 8. f. 35.) 8 called (4 grand ſerjeanty, or magna ſerjean- pong N | 
tia, as Fleta calls it, lib. 1. c. 9. becauſe it is a greater or 1 Rolf _.. 
more worthy ſervice than knight's ſervice, as to bear the King's Br. condit. 103: 


banner or his lance, or to lead his hoſt, or to be his marſhal, (4) Lit. ſect. 153. 
Go. Lit. 105. b. 


Kc. as Lit. ſays, or to be high ſteward of England, as 11 El. 
Dyer (e) 285. is &c. And the ſon and heir within age, of a Duke, () py. 285. 

Marquis, Earl, Viſcount and Baron, ſhall be in (/) ward, not- Pl. 39- 
withſtanding their dignities. 2. It was reſolved, that when (J] > Inſt. 11. 


(2) tenant by knight's ſervice dies, his heir within age, im- (9) 2 Inſt. 11, 12. 


mediately the value of the marriage as a chattel is veſted in the Antea 70. b. 
lord, 24 E. 3. 25. b. Old N. B. 27 E. 3. ac. Then when Cr. J r. 6. 
(+) ſuch heir is made knight, he is to this purpoſe made of full 1 ES 
age, and as much is done in judgment of law, as if he attained (5) Cr. Jac, x56. 
to his full age of 21 years, for at ſuch age the law intends him - 
able to do knight's ſervice. And now when the King makes 
bim Knight before ſuch age, the intendment or preſumption 
ol law gives place to this judgment, and proof to the contrary. 
And now he is to this purpoſe fet and computed of full age. 
Then admit he hath accompliſhed his age of 21 years, without 
_ queſtion the lord ſhall have the value of his marriage: but at | 
(i) common law it was taken, that by the making of him a (i) Cr. Jac, 186. 
Knight being in ward, (foraſmuch as now in judgment of i 
law he was eſteemed as to this purpoſe as of full age for his 
ability to do knight's ſervice)- his land would be immediately 
out of wardſhip. And therefore it was provided by the ſtatute 
of Magna Charta, cap. 3. Ita tamen quod ſi ipſe dum infra æta- 
tem fuerit fiat miles, nihulominus terra ramaneat in cuſtodid domi- : 
norum ſuorum. So that although ſuch heir within age be made pjowd, 268. 


a Knight, and therefore to that purpoſe eſteemed of full age, (+) (#) Hob. 46, 91. 


yet the lands ſhall remain in the lord's cuſtody till his age of 
twenty one years by the purview of the ſaid act; and if the 
law had not been clear for the value of the marriage, for 
the cauſe and reaſon aforeſaid, without doubt the makers 
of the ſaid act would have made proviſion, as well for 
that as for the land. 3. It was reſolved, that when the 


King makes the (/) heir apparent within age of a te- (1 . 


nant by knight's ſervice, a Knight, in the lite of his an- 
Ge | BEES | 5 ccltor, 
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eeftor, and afterwards the anceſtor dies, the ſaid heir within 


age, in that caſe he ſhall be out of ward, and ſhall pay no va- 


(a) 2 Inſt. 12. 


. 268. TA 


lue of his marriage, neither ſhall the lord, have the cuſtody of 
the land; for in ſuch caſe, by the making of him (a) Knight 


in the life of his anceſtor, he is made as of full age, ſo that 


when his anceſtor dies, no intereſt either in the body or the 
land, ſhall ever veſt in the lord. And the ſtatute of Magna 
Charta for the cuſtody of the land doth not extend to it, for the 
purview thereof extends only when the heir in ward (infra æta- 
tem) is made Knight, then remaneat in ciſtodid, etc. but when 
the heir is made Knight in the liſe of his anceſtor, then the 
cuſtody cannot remain or continue, which never had any be- 
inning or eſſence, and therewith agreeth Radcliff's caſe; (%% 
Jow. Com. 4. The Juſtices ſaid, they ought to have good 
conſideration in all caſes depending before them, not only of 
the antecedent (/. of the preſent caſe in queſtion) but alſo of 
the conſequent, ſc. what general prejudice will enſue there- 
upon, either to the King or ſubject ; and ſurely great preju- 
dice would enſue to the King, if the law ſhould be otherwiſe 
in the principal caſe ; for it might be great prejudice to the 
King in his wards, not only of Knights made by himſelf, but 
alſo by his Lieutenants in Ireland and elſewhere. Alſo none 
would buy any wardſhip of the King, when notwithſtanding 


they have paid the value thereof to the King, and have them 


paſſed under the great ſeal (as the plaintiff hath in the caſe at 
bar) that by making him a Knight it ſhou!d bar himof the value 
of the marriage: for a man would give little or nothing for a 
thing which depends upon ſuch an uncertainty. It would al- 
ſo be very prejudicial to the ſubjects, if, after their wards are 
lawfully yeſted in them, they ſhould be deprived and defeated 


of them by making them Knights, and eſpecially when it ap- 


(c) 7 H. 4. 7. b. 
Br. noſme de 
dign. 10. 

Br. Addit. 17. 


' (4) 2 Inſt. 91. 
| Cr. Jac. 339. 
390. Hob. 90,9 1. 


pears by (c) 7 H. 4. that a man may be made a knight as ſoon 


as he is baptized. 5. It was reſolved, that when the heir with- 
in age is made Knightafter tender made to him, (as in the caſe 


at bar he was) altho' he within age marries elſewhere, yet 1 
ſhall not pay the forfeiture of the marriage; for by making him 
Knight he is out of the (4) wardſhip and cuſtody of his lord; 


for after he is Knight he ought to be ui juris, and may employ _. 


himſelf in feats of arms to defend the realm, &c. and there - 


fore ought not to be in the wardſhip or cuſtody of any; and 


none ſhall pay any forfeiture, but when after refuſal he mar- 
ries himſelf, during the time he is under the cuſtody and ward- 


ſhip of his lord, and that appears by the ſtatute of Merton, 


cap. 6. Si ſe maritaverit ſine licentid domini ſui, ut ei auferat 


making of his ward a Knight, ſo hath he thereby alſo a benefit; 


maritagium ſuum, etc. which words cannot be underſtood when 


he is out of wardſhip and cuſtody, no more than when he 1s 
married after his age of 21 years; but ag the guardian has ſome 


prejudice by the loſs of his forfeiture in ſuch caſe by the 


tor 
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for although the guardian in chivalry cannot have a writ De 
valore maritagit 3 nor compel the heir to ſatisfy him the value 


of his marriage till his full age ; /c. till his body is out of his 


cuſtody ; and if ſuch heir dies before ſuch age, the lord ſhall 
loſe the value ; yet in this caſe, immediately after the heir is 


made Knight he may have a writ De valore maritagit, becauſe 
e wardſhip and cuſtody of his guardian; 
and the uſual writ De valore maritagii, when he accompliſheth 


he is thereby out of t 


his age of 21 years, is, dum fuit infra etatem in cuſtodia, etc. 


F. N, B. 141. and Regiſter, and there ſhall be a ſpecial 


count upon the caſe ; for note, it is not dum fuit infra æta- 


tem generally, but dum fuit infra etatem in cuſtodia ; and thoſe 
words well ftand, for now he is out of cuſtody. And two 


precedents were cited, one of Robert Earl of Effex, in 29 
_ Eliz. the other of one Ratcliff, in Mich. 1 Jac. who were 


both made Knights during the time they were in ward, and 


were by the order of the Court of Wards diſcharged of the 


value of their marriages. But on good conſideration of the 
ſaid precedents, it appeared, that they paſſed (a) ſub filentio, 
without argument or any reſolution of any of the Judges of 


the law; and a. great number of precedents were ſhewed, 


which agreed with the reſolution of the ſaid Juſtices in this 
cale. V. 15 E. 4. 10. b. & Br. (5) Gard. 2 E E. in abridg- 
ing the caſe of 15 Ed 4. and Radcliff's caſe, Plow. Com. 
268. And this was the laſt caſ2 that Sir John (c) Popham, 
Knight, the venerable and honourable Chief Juſtice of Eng- 


land, and Counſellor of State to Queen Elizabeth, and to our 


lord the King that now is, refolved, who was a moſt reve- 


rend Judge, of a ready apprehenſion, profound judgment, 


moſt excellent underſtanding in the true reaſon of the law, and 
of univerſal and admirable experience and knowledge of all 
duſineſs wich concerned the commonwealth ; accompanied 
with a rare memory, with perpetual induſtry and labour for 
the maintenance of the tranquility and public good of the 
realm, and in all things (behaving) with great conſlancy, in- 
tegtity and patience, „„ e 


Vet. Nat. brey, 
90.85 | 


(a) Hard. 98. 


(5 2 Inſt. 11. 
Br. Gard. 42,72. 


(e) Cro, Jac, 166. 


Cre. Jac, 1 57. 


Sir GEoRGE Curson's Caſe, 


Paſch, 5 Jacobi. 


In the Court of Wards. Z 


TN the great caſe in the Court of Wards this term, be- 


tween Sir Geo. Curſon, Knight, and his wife, defend. 
ants, in an information ex parte Johannis Leveſon, Knight, and 


between Sir Jo. Leveſon, plaintiff, and Sackvile, Eſq. and 


Mary his wife, defendants, it was reſolved by the two 
Chief Juſtices, and Chief Baron, upon argument and view 
of precedents, that where Sir Walter Leveſon was ſeiſed of a 


_ reverſion in fee held in capite expectant on an eſtate-tail 
(which he had made to Richard his ſon) he, by indenture, 
in conſideration of blood, did covenant to ſtand ſeiſed of 
the faid reverſion, to the uſe of Mary his niece, ſc. daugh- 


10 Co. 83. 2. 
8 Co. 163, 164, 
&c. 32 H. 8. 
c. 1. Cr. Jac. 
157. 34 H. 8 c. 5%. 
Poſtea 77. 24. 
3 Co. 27. 2. 
| x Sid. 56. Co. 
Lit. 76. b. 111. b. 


ter and heir apparent of the Lady Curſon, ſiſter of the ſaid 


Sir Walter; and afterwards Sir Richard Leveſon the ſon died 
without iſſue; that in this caſe the King ſhould not have 


primer ſeiſin by the ſtatutes of 32 and 34 Hen. 8. and 


that depends upon conſideration and conſtruction of the 


words, and purview of the faid ſtatutes, which in effect 
are, Every perſon having any manors, lands, &c. holden 


© in capite, Ic. ſhall have full power and authority to give, 
% diſpoſe, will, or afſign, by his laſt will in writing, or 
* otherwiſe by any act or acts lawfully executed in his life, 


« two parts of the ſame manors, lands, &c. in three parts 
to be divided, &c. to and for the advancement of his 


g « wife, preferment of his children, and payment of his 


e debts, or otherwiſe at his will and pleaſure ; ſaving al - 


1 8 ha and reſerving to the King our Sovereign Lord, the 


6 cuſtody, wardſhip, and primer ſeiſin, or any of them, 


„ as the caſe ſhall require, of as much as ſhall amount to 


32 and 34 H. 8. And I, It was reſolved, that by the ſta- 


© the clear yearly value of the third part, &c.” Then it 
was in conſideration how the law ſtood concerning ward- 


ſhip and primer ſeiſin in this caſe, before the ſtatutes of 


tute 
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tute of (a) Marlb. De hiis gui primogenitos feoffare ſolent, it (a) 53 E. 7 e. b. 
was colluſion apparent to enfeoff his eldeſt ſon; for without O. Lit. 76. a2. 
queſtion every one would (to prevent the lord of his ward) oh rating "7M 
enfeoff his eldeſt ſon, if the giving of his land to him, to i: 
whom the land would deſcend by the common law, would 

ſerve in ſuch caſe. The ſame law, and the ſame reaſon, if 

the tenant enfeoff his collateral heir apparent, as it is alſo 

ſaid, and not denied in Plowden's Com. in Partridge's caſe, 

82. a. Alſo proviſion was made when the tenant enfeoffed others 

upon colluſion, &c. which was averrable ; but it was doubt- 
ed, whether (6) colluſion could be averred upon particular (3) 8 co. 1 
eſtates, as an eſtate for life, or in tail, and it was held clearly a. b. 
that no colluſion could be averred, when, upon an eſtate for 

life, or in tail, the remainder or reverſion was limited or 

left in another, 27 H. 8. 10. & 33 H. 6. 14. b. So when a 

(e) ſtranger was joined with the heir, although the inheritance (0 Co. Lit. 78 
was limited to the heirs of the heir, and that the ſtranger had a.'s Co. 163. b. 
but for term of life, as it is agreed in 31 E. 3, Colluſion 29, 

& 33 H. 6. 14. b. So it was taken, that if“ Ceſtuy que uſe e 2 Inft. 112. 
had deviſed his uſe by his will, no colluſion could have been | 
averred upon a will, For nemo præſumitur eſſe immemor ſue 
 etern' ſalutis, & maxime in articulo mortis, & omne (d) teſta- 
mentum morte conſummat eff, And therefore the ſtatute of 4 42. a. 34- a. 

H. 7. c. 10. which gave the wardſhip of Ceſiuy que uſe, made 4 Co. 61. b. 
an exception when any will is by him declared. Vide 27 H. 
8. 10. 14. $0 if the father had enfeoffed another, either for 

the advancement of his daughters, or his younger ſon, or for 

payment of his debts, and afterwards to enfeoff his heir; it 5 
was not any (e) colluſion, for he was bound to provide for (e) 10 Co. 83.4. 
them, and therewith agree 33 H. 6. 14. b. & 27 H. 8. 7. b. 5 467 5.“ 
Vide Mich. 9 & 10 El. Dy. 260. 2 & 3 El. 193. 20 El. 36. ⁴ 


64. 


19 El. 276. 5 Ma. (f) 158. Then ſecondly it was reſolved, 7 . 158, : 
pI. 


that as the ſtat. of 32 H. 8. gave benefit to the ſubject, to have pl. 33. 3 Co. 
power to make a deviſe of his lands by his laſt will in writ- 3%: . 2 Brownl. 
ing; ſo by the ſaving, it gave benefit to the King in the ſaid 5h 
- three caſes, ſc. advancement of his wife, preferment of his 5 
children, and payment of his debts, in (g) none of which caſes (g) 10 Co. $3.3, 
the King (as it appears before) ſhould have benefit of ward, Co. Lit. 78. a. 
or primer ſeiſin before this ſtatute. And it is to be known, 
that theſe words in the ſaid purview. of the act, © or other- 
© wiſe at his will and pleaſure, any law, ſtatute, cuſtom, 

« orother thing to the contrary thereof notwithſtanding,” have 
reference and relation only to laſt wills, and not to acts 
executed, and that for two reaſons. 1. It was neceſſary 
to add thoſe words to wills, for otherwiſe none could have 
deviſed two parts, but only either for the advancement of 
his wife, or preferment of his children, or paym. of his _ 

| 1 an 


n i 


(d) 3 Co, 29. b. 


105. 10 Co. 83. 
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Sir Gzxon6r Cvnzon's Cafe, Part VI. 


and it was not the intention of the act, but that he might 


de) Lit. Rep. 66. 


deviſe two parts to whom he would, ſo that a third part de- 
ſcended. But it was in vain to refer thoſe words, ((e of 
« otherwiſe at his will and pleaſure”) to acts executed, for he 
might do that without any authority or power given him by 
that act. Et quando (a) diſpoſitio referri poteſt ad duas res ita 


quod ſecundum relationem una vitatur, & ſecundum aliam utilis , 


tunc facienda ęſi relatio ad illam ut valeat diſpoſitio, & ſemper ita 


fiat relatio, ut valtat diſpoſitio. 2. Theſe later words do like- 
wiſe illuſtrate it; c. “ any law, ſtatute, cuſtom, or other 
& thing,” for no law did reſtrain a man by act executed, to 


convey his land to whom he would by act in his life. But the 


law and general cuſtom of the realm did reſtrain men to deviſe 
lands to any, unleſs it was by ſome ſpecial (4) cuſtom in ſome 
particular place; and that appears by ſeveral ſtatutes and acts 
of Parliament; ſo that the ſaid words (or otherwiſe, &c.) 
having ſuch concluſion, refer only to laſt wills. Alſo in the 


third article of 34 & 35 H. 8. of Explanation, it is declared, 


„ by authority of this preſent 


That all perſons holding ＋ lands in chief, &e. have, and 
arliament, ſhall have full and 


* free power, &c. to give, diſpoſe, &c. to any perſon, &c. 


3 Co. 164. a 


„ by his laſt will, or otherwiſe by any act lawfully executed 
« jn his life, two parts of his lands, &c. at his free will and 


c“ pleaſure,” omitting the words of 32 H. 8. c. © advance- 
6 of his wife, preferment of his children, and payment 
© ment of his debts.” But that doth not take away the at of 
32 H. 8. as to the ſaid three particular cafes, in which ward 
and primer ſeiſin is by the ſaving given to the K. but all other 
caſes are explained, notwithſtanding theſe words (or other- 


wile) by the faid act of 34 & 35 H. 8. 3. It was reſolved, 


that the ſaid ſaving of ward and primer ſeiſin in the ſaid act of 
32 H. 8. ſhould have relation only to acts executed, and not 
to wills ; for always in ſtatutes relation ſhall be made according 
to the matter precedent, for the act gives the owner of tbe 


land power by his will to deviſe but two parts, ſo that the 


third part ought of neceſlity to deſcend ; and in ſuch caſe _ 


4 Inft. 112; 
| Co. Lit. 78, a, 


the King ſhall be aſſured of the wardſhip, or primer ſeiſin 
of a third part, But in the caſe of deeds executed, he may © 


convey all, and therefore it was needful to add the ſaid 


ſaving as to that: but the ſaving extends only to one of 
the ſaid three caſes before particularly mentioned, which 
(as hath been ſaid) gives great benefit to the King more 


than he had before, and ſo as to this purpoſe to make 


acts (deeds) executed in equipage with wills. And there 


was great reaſon to provide for the ſaid three caſes, becauſe 


they were ordinary and uſual]; and every man by the Jaw. 


of God, of nature, and of nations, was bound to provide 


Aa com. 
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a competent living for his wife, his children, and for the 


77 


payment of his debts. And if the ſaid words (or otherwiſe) 


ſhould refer as well to acts executed, as to wills, and ſhould 
give wardſhip and primer ſeiſin to the King, not only in the 

ſaid particular caſes, but in all others ; then if any one con- 
veys his lands to the uſe of his (a) baſtard, or to a mere 
ſtranger, or any conſideration whatſoever, it would be within 
the ſaving, which hath oftentimes been reſolved and adjudged 
to the contrary. Vide Mich. 12 and 13 Eliz. Dyer (b) 296. 


nion'in 2 E. 6. * Teſtament, was utterly denied by all, unleſs 
it be intended that it was given to a ſtranger by deed execut- 
ed, to one of the ſaid three purpoſes, or upon colluſion. 4. 
It was reſolved, that if there be (d) grandfather, father, and 
divers ſons, and the grandfather in the life of the father, con- 

veys his land to any of the ſons, it is out of the ſaid act of 

32 H. 8. for it is not common nor uſual. Et (e) ad ea que 
frequentius accidunt jura adaptantur ;, and the father ought to 
have the immediate care of his ſons and jiſſue: but if %) the 
father be dead, then the care of them belongs to the grand- 
father, and then if he conveys any of his lands to any of the 
ſaid ſons, it is within the ſaid ſtatute. But it was reſolved 
clearly, that a voluntary conveyance to the uſe of any of his 
(e) collateral blood, who is not his heir apparent, is not 
within the ſaid act: for none could intend, that he would diſ- 
inherit his heir on purpoſe to take away the wardſhip from 
the King, (when every one hopes to live till the age of his 
heir) much leſs to defeat him of the primer ſeiſin. And if 
other conſtruction ſhould be made, the ſaid three examples, 
and the naming of his children would be vain, if the ad 
ſhould extend to every other of the blood. And according to 
this reſolution in the principal caſe, the experience of the 
Court of Wards hath always been: and a great number of 
ſubjects who are now in peace, would be vexed and moleſt- 
ed if the common received opinion ſhould be now changed. 
And accordingly it was reſolved in the Court of Wards, in 
Sir Rowland Hill's caſe, in Matthew (+) Draper's caſe, 
Mich. 22 Eliz. and divers others. And fo the doubts in 
Dyer 2 Eliz. (i) 181) in Modie's cafe, and 18 Eliz. Dy, 252. 


in (4) Kniveton's caſe, &c. well reſolved. Po i 


BULLE N 


(a) co. Lit. 3. b. 
78. a. 123. a. 
10 Co. 83. a. 


Jenk. Cent. 239. 
| , Cr. El. 358, 509, | 
14 Eliz.'313 and 18 Eliz. (c) 345. And therefore the opi- Foph 


oph. 188. 
Goldſb. 191. 
Moor 430. 
2 Roll. 43, 44. 
Noy 38. 

1 Anderſ. 79. 
(% Dyer 296. 
pl. 23. 

10 Co. 83. b. 
(c) Dyer 345. 


Co. Lit, 78. a. 
10 Co. 83. b. 


Br. Teſtament 
24 | 


(d) Co. Lit. 8.2. 
e) Co. Lit. 238. 


a. 2 Irft, 137. 
5 Co, 127. b. 
( 
Calvin's caſe, 
Carter 13. 
V co. Lit. 78. a. 
Cr. Jac. 157. 
) Co. Lit. 78. a. 
Cr, Jac. 157. 
Antea 75 b. 


(hb) or. Jac. 157. 


(i) Dyer 181. pl. | 


51. | 

(*) Dyer 252. 

pl. 97s" -. 

10 Co. 46. a. 

Co. Lit. 71. A. 

2 Roll. 39 6,493. 
oldſb. 27 


3 Co. 6. 5 
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BULLEN's Caſe, | 
Paſch. 5 Jacobi. 
In the Common Pleas. 


(a) 1 Brownl, 
189, 190. 
Yelv. 186. 


ETWEEN Robert (a) Bullen, plaintiff, and Richard God- 

7 frey, Eſq. defendant, lord of the manor of Bale in Nor- 

folk, it was agreed, that the lord of a leet, might well have 

( 11 Ce. 42. a certain ſum, as 10s. pro (b) certo letæ, of all the refiants 

1 Boownl. 190 Within his leet, called ſometimes capitagium, &c. and ſome- 

1 Roll. Rep. 32, times certum letæ, and by other names, and it might have a 
. 2 Inſt. 71. reaſonable beginning, ſcil. when the lord purchaſed and ac- 

7 Rep. quired the leet for the (e) eaſe of the reſiants therein, ſo that 

32-2 Inft, 71. they need not go to the Sheriff's torn, but to do their ſuit real 

at the lord's leet; alſo the lord of a leet was at every eyre obliged 

at his own coſts to claim this franchiſe, &. And in the caſe 

at bar the iſſue was, whether the plaintiff at the court: leet 

mentioned in the record, was a chief pledge of the ſame court 

or not: and thereupon a ſpecial verdict was found, that the 

plaintiff was reſiant, and that he was certified in the ſaid leet, 

KD to be a chief pledge, by the chief pledges of the leet ; but he 

| (4) 8 co. gi. a. made default, and was (4) amerced for his default 2s. 6d. ſo 

5 that he did not appear, nor was ſworn as chief pledge, & fi, &c. 

1 And it ſeemed to the court, that they could not adjudge 

5 him a chief pledge upon this verdict; for leets were di- 

vided in decurias or decennas, (unde diciitur decennari to this 

day:) and out of every ten, (each of them being pledge 

(e) 2 Inſt. 73. for the other, from whence the court was called (e) curia 

%s franci plegit) one was called capitalis plegius, ſeu pri- 

. marius fidei juſſor; and in ſome places at this day, he is 

(f) 2Inft, 73. called the Tythingman, and in Yorkſhire (f) Tenmantale And 

Si + therewith agreeth Lambert in his book de priſcis Anglor' legi- 

bus, and Fleta, lib. 2. c. 45. and reaſon proves it; for he _— 


Part VI. Burttex's Cafe. . 22 
be called capital pledge, but in reſpect that others are in- | 


ferior pledges. Vide the ſtatute of 28 E 2. de viſu franci I! 
pleg. of chief pledges. And our books ſpeak of chief pledge. 


Vide 4 E. 3: 125, 126. and 4 E. 3. 30. 45 E. 3. 23. of the 1 
old impreſſion, 13 H. 4. 12. b So that the return of the 1 
Conſtable, or the preſentment of the jury in the leet, doth | 
not make a man chief pledge. And it appears by the faid | | 11 
act of 18 E. 2. that it ought to be enquired at the leet, if Le” 11 


all the chief pledges with ther decenners, that is, the other | 
nine, appear, by which it appears, that the tenth principal i 
man was the chief pledge; ſed tempora mutantur, & nos muta- 2 Inſt. 72, . 
mur in illis, So that vera inſtitutio hujus curiæ evanuit, & ve- EE | 
lut umbra gjuſdem adhuc remanet. And this taſe was very ob- 
ſcure and doubtful at the firſt, and afterwards, materia iſia 
conſopita fuit in arbitrio. Vide 30 E. 3. 23. of the frankpledge 
of the town, and his authority, 8 A N 
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7 Co. 37. b. 


amongſt others, as a moiety of the other lands, &c. were deli - 


The Lord ABERGAVENY's Caſe, 


Paſch. 5 Jacobi. 5 
In the Common Pleas, 


ETWEEN Richard Michelborn, plaintiff, and George 


D Overy, defendant, in replevin, which plea began Jrin. 


4 fac. Rot 1146, in Communi Banco, the caſe was ſuch; 
Margaret Pool and Frances Pool were tenants for life of 12 
acres of land in Keym in Suffex, the reverſion to the Lord 
Abergaveny. Afterwards {c1, Hil. 34 Eliz. Richard Michel- 
born, the plaintiff, had judgment in the Common Pleas againſt 
the ſaid Margaret, in an action of debt of 200 1. 24 Mai, 
37 Elis. the faid Margaret did releaſe to the ſaid Frances Pool 
all her eſtate and right in the ſaid land, and afterwards, ſcil. 


27 Jun. 37 Eliz. The plaintiff ſued execution out of the ſaid 


judgment ſor the ſaid debt, by Elegit, and the ſaid 12 acres 


vered to the plaintiff, and the plaintiff in bar of the avowry, 


(which was for damage feaſance in his ſreehold) averred the 
lives of the ſaid Margaret and Frances: the avowant pleaded, 
that Frances aſſigned her intereſt to the Lord Buckhurſt, who 


before the taking, had ſurrendered to the Lord Abergaveny, 
and traverſed the life of Frances, upon which plea, the plain- 


tiff did demur in law, and after argument at bar and bench, 


= Roll. Rep.310. 


7 jones '' 


3 Bulſtr. 132. 


| Co. Lit. 193. a. b. 


judgment was given againſt the plaintiff, becauſe he had tra- 


verſed the life of Frances, which was not a thing material, nor 


iſſuable; for non refert whether ſhe was living or dead: and in 
this caſe theſe points were reſolved. 1. When judgment is 


given againſt Margaret one of the jointenants for life, in an ac- 
tion of debt, and afterwards ſhe releaſes to her jointenant be- 


fore execution, although Frances to whom the releaſe is made 


between them, is now in by the leſſor, and not by the ſaid Mar- 
garet, yet as to the plaintiff who has judgment in the ions 


8 


Part VI. The Lord Antrcaveny's Caſe, | 


debt, (by which the moiety of Margaret was charged to his 
execution) ſhe by her own act ſhall not defeat the aintif of 
his execution, but (a) as to him the eſtate of Margaret hath 
continuance in law, although in truth Frances for the releaſe 
made, had but an eſtate for her own life: but if Margaret had 
died (b) before execution, the ſurvivor ſhould hold it difcharg- 
ed of any execution to be ſued againſt her. Vide 13 H. 7. 22. 
a. 5 H. 5. 8. b. 10 E. 3. Charge 13. 17 E. 2. Charge 15. 
18 E. 3. Execution, Stath. 10 E. 4. 3. b. 40 E. 3. 31. 41. 
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(a) 1 Jones 62, 


(5) Co. Lit, 
184. b. 

2 Roll. 88. 
7 Co. 38. 


7 H. 8. Br. Alienation 31. And upon all the. faid books it 


was collected for good law, that if (e) two jointenants be in 
fee, and one grants a rent-charge in fee, and afterwards re- 
leaſes to the other, in that caſe, although to ſome intent, he to 
whom the releaſe is made, is in by the firſt feoffor, and no 
degree is made betwixt them, yetas to the grantee of the rent- 
charge, he is under the jointenant who (d) releaſed ; and he 
who ſurvives, ſhall not avoid it after the death of him who re- 
leaſed ; for he who ſurvives, by acceptance of the releaſe, has 
deprived himſelf of the ways and means to avoid the charge; 
for jus accreſcendi, ſc. the right of ſurvivorſhip, was the ſole 


means to have avoided it, and the right of ſurvivorſhip is ut- 


terly taken away by the releaſe, and fo the doubt in 33 H. 6. 3 Roll Rep. . 


F. a. well reſolved. 2. It was reſolved, that when the releaſe 
is made to Frances, by which ſhe has a ſole eſtate for life, 
when ſhe dies, and he in reverſion enters, and is zz of his old 


eſtate, yet as to Michelborn, the eſtate of Margaret who is 


yet living, hath continuance. As if the huſband ſeiſed of a 
rent, or common in fee, releaſes to the terre-tenant, this 
rent is extinct, and yet having regard to the wife, it hath con- 
tinuance, for ſhe ſhall be thereof (e) endowed, as it is ad- 
judged in (/ 5 E. 2. Dower 143. 10. 20 E. 3 27. 24 E. 3. 29. 
34 Aſſ. 15. 22 E. 3. Dower 131. 44 E. 3. 32. ide 31 E. 3. 
Aſſ. 5. 11 H. 7. 12. a. A meſnalty deſcended to the tenant 
paravail within age, 26 Aſſ. 60. the caſe of the Honour of 
Pickering. 3h e 


r +: ...- 8 


(c) Co. Lit. 184, 
„ 


185.5. . 
Dyer 2 & 3 El. 

187. a. pl. 5. 
Br dzman 28. 


Finch. Ley 4.b. 
1 Roil.Rep. 309, 


3 Bulſtr. 132. 
Moor 139. 


Cr. Jac, 417. 


(e) Co. Lit 32.2. 
7 Cd. 37. b. 
(3 Co. 31. a. 
Br. Incicents 11. 
Br. Patents 35. 
Moor 161, 
1 Co. $7. b. 
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See 1 Sand. 362. 


(a) 43 EI. C. 19. 
Hard. 304. 


Sir Epw. Phirrox's Caſe. 


Trin. 5 Jacobi. 
In the Common Pleas. 


"a IR Edward Phitton was outlawed at the ſuit of one Ke - 
) after judgment before the general pardon of (a) 43 El. 


for 181. and aſter the pardon Sir Edward died, and now his 
_ executors made ſatisfaction, which was acknowledged of re- 


cord and without any proceſs, (for no proceſs could be award - 
ed againſt them on the outlawry) they pleaded the general 


(5) Latch. 167. 
Palm. 514. 
Hardr. 370. 

Poph. 191. 
1 Leon. 51. 


(+) 5 Co. ge. 4. 


(4) Hard. 304. 


pardon, and with an averment, that they are nat any of the 


perſons excepted, &c. and in this cafe theſe points were re- 
ſolved. 1. That the executors ſhould (6) take benefit of the 
ſaid general pardon, by which it is enacted, that all the 
King's ſubjects, their heirs, ſucceſſors, executors, and admi- 


niſtrators, ſhall be acquitted and pardoned, releaſed and diſ- 


charged of all offences, contempts, and all other things, &c. 
and that it ſhall be expounded moſt (c) beneficially and avail- 


_ ably for the ſubject, &c. and further gives and grants all 


goods, chattels, debts, '&c. ſorſeited, and doth prohibit any 
clerk “to make out any writ,” &c. provided that every clerk 
may make (d) Capias ut/ag. at the plaintiff's ſuit againſt ſuch 


_ perſons outlawed, to the intent to compel the defendant to an · 


ſwer: and that the party ſhall ſue a Scire factas, ** before the 
* pardon in that behalf ſhall be allowed ;” which is as much 


as to ſay, having regard only to the plaintiff ; but having re- 


gard to the King, it is an abſolute pardon and grant of his 


goods, &c. Nola hoc, then comes another proviſo, © That 
this act ſhall in no wiſe extend to any perſon outlawed 


* upon any writ of Capias ad ſati 


Sfactendum, until ſuch time as 


the perſon ſo outlawed, hall ſatisfy, or otherwiſe agree 
with the party; and that is intended always as to the 
party plaintiff ; ſor, for him the proviſion is made. (e) But 
againſt the King, he is a perſon able to take benefit of the 
f 1 ee 


(+) x Lean: gr. 


part VI. Sir Epward ParTTox's Caſe. ' 


pardon, and capable of his goods againſt the King: ſo note, 


he is a perſon (a) able by the pardon, againſt the King, but 062) Leon. 51. 


not as to the party plaintiff; as a villain is diſabled againſt his 
lord, but not as to any other: and that appears by conſtruc- 


Cr. Jac. 271.- 
Yelv. 197. 


tion upon the whole act, for if the party (5) outlawed ſhould (5) Winch. 33, 


remain outlawed againſt the King, then the gift and grant of 
his goods and chattels would be void. It was reſolved, al- 
though the words of this latter proviſo are, until ſuch time 
« as the perſon ſo outlawed ſhall ſatisfy,” it is ſuch intereſt 
in the perſon outlawed, that although he dies after the par- 
don, yet his executors may. ſatisfy, and have benefit of the 
pardon. 3. Foraſmuch (as this caſe is) as no Scire facias, nor 
Capias utlagatum, nor other proceſs lies againſt the executors, 
they may, after ſatisfaction acknowledged) come in gratis, 
(for neceſſity without proceſs) and plead the general pardon, 
with averment, that they are not any perſons excepted. And 


ſee a clauſe in the beginning of the act, that every ſubject by 


| himſelf, or his attorney, may plead this preſent act, “ for his 
« or their diſcharge,” &c. Vide 3 El. Dyer 201. upon the 
ſtatute of 23 H. 8. executors ſhall have (c) attaint, 6 E. 6. 
Bendloes, executors ſhall] have reſtitution upon the ſtatute of 
(d) 21 H. 8. Alſo adminiſtrators ſhall have a writ of error 
upon 27 El. and it was adjudged 36 El. in the Lord (2) Mor- 
daunt's caſe in the Exchequer Chamber; yet thoſe ſtatutes ſpeak 
only of the party, and not of his executors or adminiſtrators, 
Vide 28 Aff. p. 7. 11 E. 3. Executors 77. 


_ 
Hutt, 53- 


(e) O Bendl. 4, 
pl. 11. | 

N. Bendl. 37. 
c. 132. 
Bendl. in Aſh. 14. 
Bendl. in Kelw. 
210, pl. 14. 


Moor 17. nu. 60. 


I And. 24, 28. 


nd 
Co. Lit. 294. b. 


Dyer 201. pl. 6 5. | | 


(4) Poph. 191. 
3 Inſt. 2 42. 
21 H. 8. c. 11. 


(e) Cr. El. 294z 
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The Order of the Casts report- 
ed in this Sixth Book. 


Paſchæ 43 Eliz. 


Mich. 40 & 41 Eliz. 


Hil. 45 Eliz. 
Paſchz 25 Eliz. 
Paſchæ 27 Eliz. 
. % 8 
Trin. 36 Eliz. 
Mich. 36 & 37 Eliz. 


Mich. 36 & 37 Eliz. 


Hil. 37 Eliz. 

__ Hil 4r Eliz.- 

Mich. 41 & 42 Eliz. 
Hil. 37 Eliz. 

_ Hil. 38 Eliz. 

Paſchæ 38 Eliz, 

Paſchæ 40 Eliz. 


Mich. 40 & 41 Eliz. 


Trin. 41 Eliz. 


Mich. 41 & 42 Eliz. 


Hil. 41 Eliz. 
Trin. 41 Eliz. 
Paſchæ 42 Eliz. 
Trin. 43 Eliz. 
Paſchæ 43 Eliz. 


Trin. 44 Eliz. 
Mich. 3 Jacobi 
Trin. 2 Jac, 


u. 36 Eli. 
| Paſchz 35 Eliz. 
Hil. 40 Eliz. 15 


Bruerton's Caſe, Fol. 1 
Markal's Caſe, „ 
Sir John Molyn's Caſe, 5 
Wheeler's Cale, 56 
Ferrer's Caſe, + 2 
Spencer's Caſe, 9 
E 3 Caſe, 11 
Morris's Caſe, I 
Caſes of Pardon, FY 
. Arungiel's Caſe, 14 
Treport's Caſe ibid. 
JJ © 5 
Colyer's Caſe, 16 
_ Wild's Caſe, ; ibid, 
Sir Edward Clere's Caſe, 17 
Packman's Caſe, 18 
_ Gregory's Caſe, 0 
Michelborn's Caſe, 20 


Butler and Goodal's Caſe 21 


Ambroſia Gorge's Caſe, 22 
| Pawlet, the Marquis of Win- 


c.heſter's Caſe, 1 
1 
Heliar's Caſe, „ ie 
Ruddock's Caſe, 5 
Sharp's Caſe, 26 
Caſe of Soldiers, ibid. 
Ihe Viſcount Mountague's + 
| Caſe, „„ 
Green's Cale, 29 
Bothy's Caſe, 30 


Fitz- William's Cafe, 32 


Part VI. 


Trin. 3 Jac. 
Trin. 3 Jac. 


Paſchæ 3 J ac. 


Mich. 3 Jac. 


Mich. 3 Jac. 
Mich. 3 Jac. 
Mich. 3 Jac. 


Mich. 3 Jac. 


Mich. 3 Jac. 
Mich. 3 Jae. 


Trin. 4 Jac. 5 


Hil. 4 Jac. 
Hil, 4 Jac, 


Mich. 4 Jac. 


Mich. 4 Jac, 
Hil. 4 Jac. 
Paſchæ 5 Jac. 
Paſchz 5 Jac. 


Paſchæ 5 Jac. . 


Paſchæ 5 Jac. 
Paſchz 5 Jac. 


Trin. 5 Jac. 


— ius Libri ſeries, | 
The Biſhop of Bath's Caſe, 34 


The Dean and Chapter of 
Worceſter's Caſe, © 37 
Bellamy's Caſe, 38 
Henry Finch's Caſe, 39 
Sir Anthony Mildmay's Caſe, 40 
Blake's Caſe, 42 
Higgen's Caſe, | 44 
 Dowdale's Caſe, 75 
Boſwel's Cafe. 
Iſabel, Counteſs of Rutland's 
LE Caſe, 52 
The Lord Chandos' 8 Caſe, ug 
Brediman's Caſe, «56 
_ Gateward's Caſe, 59 
Cateſby's Caſe, 61 


Sir Moyle Einch's Caſe, 07 
The Lord Darcy's Caſe, 70 
Burrels Caſe, — 
Sir Drew Drury's Caſe, 73 
Sir George Curſon'” 8 Caſe, 7 
Bullen's Caſe, 7 
The Lord Abergavenys 
8 78 
Sir Edward Picton 5 Caſe, 79 


7 : 7 N 1 . 
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